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THE  SCIENCE  AND  AET  OF  JUEISPEUDENCE. 

The  use  of  the  term  "  science "  in  popular  language  is  extremely 
loose.  Nor  is  this  laxity  confined  to  the  vulgar,  for  several  writers 
of  eminence  seem  in  their  works  to  ignore  the  distinction  between 
Science  and  Art.  For  example,  we  have  a  well-known  book  on 
surgery,  entitled  "  The  Science  and  Art  of  Surgery,  being  a  Treatise 
on  Surgical  Injuries,  Diseases,  and  Operations."^  And  yet  in  the 
preface.  Surgery  is  stated  to  be  a  " department  of  the  healing  art'' 
There  is  no  doubt  the  preface  is  right,  and  the  title-page  is  wrong. 
Surgery  is  an  art  which  derives  assistance  from  anatomy,  physiology, 
pathology,  chemistry,  and  other  sciences. 

As  if  to  show  how  desperate  is  the  confusion,  the  "  Imperial 
Dictionary"*  tells  us  that  "The  theory  of  music  is  a  science;  the 
practice  of  it  is  an  art."  Now,  what  is  commonly  called  the 
"  theory  of  music "  relates  to  the  art  of  composition,  the  rules  of 
harmony,  counterpoint,  fugue,  etc.  A  person  may  be  a  splendid 
performer  on  an  instrument,  that  is,  he  may  be  perfect  in  that 
branch  of  the  art,  and  yet  he  may  know  very  little  about  the  theory 
— the  resolution  of  discords,  progression  of  harmonies,  and  so  forth. 
But  the  art  is  not  confined  to  this  branch.  The  making  of  musical 
instruments  and  the  writing  of  music  are  all  branches  of  the  art. 
It  is  as  much  an  ar^  to  write  a  fugue  correctly  as  it  is  to  draw  a 
tree  correctly.  The  science  of  music  goes  beyond  this.  It  a^ks  the; 
the  cause  of  the  pleasure  we  derive  from  harmony  and  melody. 
It  explains  the  physical  cause  of  harmonies,  discords,  and  such 
phenomena:  and  finally  merges  into  aesthetics  and  meta- 
physics.* 

These  illustrations  will  perhaps  enable  the  reader  to  understand 

*  "Science  and  Art  of  Surgery,"  by  John  E.  Erichsen  (4th  ed.), 
■  **  Imperial  Dictionaiy,"  aub  vou  "Science." 

*  The  Bcienee  of  music  ib  treated  in  such  works  as  Professor  Helmholz's  **  Thdorie 
Phyaiologique  de  la  Muaique "  (Paris,  1S68) ;  and  in  works  on  acoostics,  such  ns 
Professor  Tyndall's  *<  Lectures  on  Sound." 
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the  correct  distinction  between  an  art  and  a  science,  and  to  sum 
lip  their  differences  v/e  cannot  do  better  than  quote  the  words  of  Dr. 
WhewelL  He  says,*  "  The  object  of  Science  is  Knowledge;  the 
object  of  Art  ar6  Works,  The  latter  is  satisfied  with  producing  its 
material  results ;  to  the  former  the  operations  of  matter,  whether 
natural  or  artificial,  are  interesting  only  so  far  as  they  can  be 
embraced  by  intelligible  principles.  The  end  of  Art  is  the  begin- 
ning of  Science ;  for  when  it  has  seen  what  is  done,  then  comes  the 
question  why  it  is  done.  Art  may  have  fixed  general  rules  stated 
in  words,  but  she  has  these  merely  as  means  to  an  end :  to  Science 
the  propositions  which  she  obtains  are  each,  in  itself,  a  sufficient 
end  of  the  effort  by  which  it  is  acquired."  He  then  proceeds  to 
explain  that  art  in  its  progress  becomes  continually  more  compli- 
cated, whereas  science  is  continually  striving  after  greater  simplicity. 
Or,  as  Herbert  Spencer  puts  it,^  *'  Science  concerns  itself  with  the 
co-existences  and  sequences  among  phenomena,  grouping  these  at 
first  into  generalizations  of  a  simple  or  low  order,  and  rising  gradually 
to  higher  and  more  extended  generalizationa'* 

Very  great  confusion  has  been  caused  among  speculative  writers 
on  the  subject  of  Law  by  their  neglect  of  this  distinction  between 
Jurisprudence  as  a  science  and  Jurisprudence  as  an  art  It  will 
be  found,  on  examination,  that  this  distinction  goes  a  great  way  to 
reconcile  the  apparent  antagonism  between  the  English  view  of  the 
subject,  as  presented  by  Bentham  and  Austin,  and  the  views 
which  are  commonly  held  in  Germany,  and  which  are  represented 
in  this  country  by  Professor  Lorimer  of  Edinburgh.' 

The  distinction  is  just  that  laid  down  by  Dr.  WhewelL  Law  as 
an  art  aims  at  the  practical  object  of  improving  men  in  their  social 
relations.  When  this  is  done  Law  as  an  art  is  satisfied.  But  then 
there  are  further  questions  which  arise.  Why  is  one  law  better 
than  another  ?  What  is  the  ultimate  nature  of  Law  ?  Whence 
does  Law  arise  ?  It  is  the  science  which  deals  with  such  questions, 
and  when  it  has  got  the  knowledge  which  it  seeks  it  is  satisfied. 
It  is  true  that  the  science  assists  the  art,  but  that  is  not  the  object 
of  the  science.  The  science  arises  from  human  inquisitiveness.  It 
is  the  same  spirit  of  inquiry  which  makes  men  search  the  rocks  and 
caves  in  the  bowels  of  the  earth,  and  classify  insects  in  obscure 
islands  in  the  Pacific  Ocean.  But  Jurisprudence,  together  with 
Theology,  Psychology,  Ethics,  Politics,  and  the  medical  sciences, 
have  a  nearer  relation  to  man  himself,  and  so  his  interest  in  them 
is  greater. 

Each  of  these  last  named  sciences  has  a  special  series  of  phenomena, 

^  ** Novum  Organum  Renovatum"  (3rd  ed.,  p.  181). 

«  "Finit  Principles"  (3rd  ed.,  p.  181). 

'  Dr.  Hatchison  Stirling,  a  few  years  ago  delivered  to  the  Juridical  Society, 
Edinburgh,  a  coarse  of  lectures  on  the  science  of  law,  from  the  Hegelian  point  of 
view,  which  were  published  in  this  Journal  in  the  volume  for  1872  (vol.  xvL).  The 
Professor  of  Ethics  in  Glasgow  closes  his  ordinary  course  of  lectures  with  an  outline 
jof  the  science  of  jurispmdence  from  a  similar  point  of  view. 
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which  it  investigates.  Has  Jurisprudence  any  such  phenomena 
which  it  investigates  ?  Or^  to  put  the  question  in  another  form,  Is 
there  any  real  connection  between  a  physical  law,  such  as  gravita- 
tion, and  a  human  positive  law,  such  as  a  law  forbidding  theft  ? 
We  purpose  to  devote  the  remainder  of  this  article  to  an  examina- 
tion of  this  question,  and  to  show  that  our  answer  must  be  in  the 
affirmative. 

The  Duke  of  Argyll  in  his  "  Reign  of  Law,"  in  a  chapter  entitled 
"  Law  in  Politics,"^  discusses  this  subject.  He  seems,  however,  to 
regard  the  laws  of  man's  nature  as  imposed  upon  him  from  withovi  ; 
whereas,  as  we  shall  endeavour  to  show,  these  laws  constittUe  man's 
nature,  and  so  far  from  being  imposed  upon  him,  if  they  were  taken 
away,  man,  as  such,  would  cease  to  exist.^ 

Our  question  may  be  put  in  this  form, — Is  the  term  "  law,"  as 
applied  to  the  properties  of  matter,  and  the  relations  of  plants  and 
animals,  a  pure  metaphor  and  nothing  more  ?  This  question  has 
received  very  various  answers.  Montesquieu,  impliedly  at  least, 
answers  it  in  the  negative  when  he  says,"  "All  beings  have  their 
laws.  Deity  has  His  laws ;  the  material  world  has  its  laws ;  in- 
telligences superior  to  man  have  their  laws;  the  lower  animals 
have  their  laws ;  man  has  his  laws."  And  a  little  further  on  in  the 
same  chapter  he  explains  that  the  lower  animals  and  plants  follow 
their  laws  better  than  man,  because,  though  he  is  an  intelligent 
and  conscious  being,  he  is  subject  to  error  as  a  finite  intelligence. 
On  the  other  hand,  Austin  criticizes  the  above  quotation,  and 
answers  the  question  thus:  "Of  the  laws  which  govern  the 
conduct  of  intelligent  and  rational  creatures,  some  are  laws 
imperative  and  proper,  and  others  are  closely  analogous  to  laws  of 
that  description.  But  the  so-called  laws  which  govern  the  material 
world,  with  the  so-called  laws  which  govern  the  lower  animals,  are 
merely  laws  by  ^  metaphor."  * 

The  earliest  conception  of  a  law  of  nature  in  the  physical  uni- 
verse is  something  laid  down  and  superimposed  on,  or  at  least 
external  to  matter.  We  find  this  idea  expressed  in  the  opening 
lines  of  Halley's  verses  prefixed  to  Newton's  Principia : 

**  En  tibi  norma  poli,  et  divae  libramina  molis, 
Computus  en  Jovis  :  et  quas,  dam  primordia  rerum 
Pangeret,  omniparens  l^es  violare  creator 
Noluit" 

Until  recently  physicists  looked  upon  matter  as  an  entity  which 
they  knew,  and  attached  to  which  there  were  certain  laws.  The 
notion  was  that  the  Creator  had  given  to  matter  certain  properties 

1  Chap.  vii.  p.  864. 

«  See  *' Reign  of  Law,"  pp.  484,  485.  See  also  "Schwegler's  History  of 
Philosophy,"  by  Stirling  {4th  cd,),  p.  882  et  seq.;  Ahrens'  "  Caurs  de  Droit  Naturd  " 
(7th  ed.)  Tom.  I.  p^  174. 

*  "J)e  L* Esprit  des  Iam^'^  Livre  I.,  chap.  i. 

«  Austin's  "Jurisprudence"  VoL  I.  p.  163.  See  also  ''Whately's  Logic"— 
''Ambiguous  Terms, ^  wJb  voct  "  Law." 
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— ^weight,  density,  inertia,  and  so  forth.  But  a  moment's  reflection 
shows  ns  that  all  we  know  about  matter  is  simply  a  collection  of 
properties  or  laws.  If  we  attempt  to  define  matter,  we  should 
simply  enumerate  its  properties.  If  we  abstract  its  properties  from 
matter  it  ceases  to  exist.  Matter  without  inertia  or  density,  and 
infinitely  compressible,  is  not  matter.  If  we  met  with  such  a  thing 
in  the  course  of  physical  investigations,  we  should  invent  another 
name  for  it,  and  place  it  in  a  different  class.  When  we  speak  of 
matter  then,  we  simply  nse  a  compendious  expression  for  inertia, 
gravitation,  incompressibility,  and  such  other  phenomena.  In  pro- 
secuting our  inquiries  into  the  nature  of  matter  we  may  find  that 
properties  which  we  thought  different  are  in  reality  examples  of  a 
greater  and  more  comprehensive  law.  For  example,  the  same 
law  makes  a  stone  fall  to  the  bottom  of  a  pool  and  a  log  of  wood 
rise  to  the  surface.  The  tendency,  then,  of  modem  science  is  to 
wider  generalization.  But  it  will  be  observed  that  if  we  knew  what 
matter  was  in  its  ultimate  essence  we  could  deduce  from  it,  as  in 
pure  mathematics,  the  whole  of  the  so-called  properties  of  matter. 
Meanwhile  we  must  proceed  inductively,  and  go  back  from  the 
multifarious  forms  of  matter  with  which  we  are  surrounded,  and 
form  a  unity  out  of  them.  The  properties  or  laws  of  matter  there- 
fore inhere  in  the  substance  of  matter.     They  are  matter  itself. 

Passing  to  the  vegetable  world,  we  find  there  are  certain  uniform 
phenomena  which  are  characteristic  of  plants.  If  we  attempt  to 
define  a  plant  we  should  differentiate  it  from  pure  matter  by  an 
enumeration  of  those  phenomena  which  constitute  vegetable  life. 
These  uniform  phenomena  constitute  all  our  knowledge  of  the  vege- 
table world.  They  are  the  laws  which  the  botanist  or  the  vegetable 
physiologist  seeks ;  and  it  is  on  the  uniformity  of  these  pheno- 
mena or  laws  that  the  possibility  of  the  arts  of  agriculture,  arbori- 
culture, and  floriculture  depends. 

Again^  in  the  animal  kingdom  we  find  the  same.  The  different 
species  of  animals  foUow  their  own  instincts ;  and  if  they  appear 
to  disobey  them,  it  is  only  in  appearance,  because  it  will  be  found 
on  further  inquiry  that  they  are  only  following  another  and  a 
stronger  instinct.  But  these  instincts  are  inherent  in  the  natures 
of  the  animals.  Justinian  in  his  IndUvies  gives  expression  to  the 
other  view,  to  which  we  referred  above,  when  he  says,* "  Jus  naturale 
est  quod  natura  omnia  animalia  docuit."  This  sentence  implies  the 
existence  of  animals,  and  the  siibseqiient  imparting  to  them  of 
laws  for^their  guidance ;  but  no  naturalist  at  the  present  day  would 
lay  down  such  a  proposition.  All  animals  which  at  present  exist 
possess  certain  qualities.  These  are  the  "  laws"  of  their  natures — 
the  jii8  naturale,  so  far  as  they  are  concerned.  "  A  lion  is  a  carni- 
vorous animal."  This  statement  conveys  information  as  to  the 
teeth,  claws,  and  structure  of  the  animal,  and  as  to  its  food.  If  an 
animal  of  this  kind  were  to  eat  vegetables  it  would  not  be  a  lion. 
»  Inst  "TVoJW.  de  Jur.  Nat:*  (1,  2). 
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The  "  law,"  therefore,  of  and  for  lions  is  to  eat  flesh.  If  a  lion  did 
anything  else  it  would  violate  its  essential  character.  It  would  not 
only  incur,  in  all  probability,  physical  death,  but  it  would  also  die, 
so  to  speak,  a  moral  death.  Such  an  event  is,  however,  out  of  the 
question,  because  none  of  the  lower  animals  is  capable  of  violating 
such  a  law.  From  this  example  it  is  apparent  that  we  are  putting 
the  matter  in  a  false  light  when  we  say  that  the  Creator  has  lavd 
down  laws  for  the  lower  animals :  the  mere  fact  of  creation  implied 
the  laws.  If  we  analyze  our  notion  of  an  animal  we  would  simply 
add  to  our  idea  of  matter  the  idea  of  animal  life.  This,  again,  is 
only  a  collection  of  properties  or  phenomena  of  a  higher  and  more 
complex  nature  than  those  of  vegetables,  or  the  chemical  properties 
of  matter. 

And  when  we  distinguish  animals  from  one  another  we  distinguish 
them  by  their  properties  or  characteristics,  as  when  we  speak  of 
sword-fish,  lump-suckers,  or  soles.  Each  of  these  names  denotes  a 
particular  fish,  but  connotes  only  one  characteristic ;  and  if  we  try 
to  be  more  particular  in  our  specification  we  should  simply  go  on 
adding  phenomena  to  our  description.  Here,  therefore,  again,  our 
knowledge  is  simply  phenomenal 

Has  Man  laws  in  this  sense  ?  No  one  will  dispute  that  his  body, 
simply  as  matter,  is  subject  to  all  the  "  laws"  of  matter.  In  other 
words,  his  body  is  matter.  But  in  addition  to  the  physical  pro- 
perties of  matter  Man's  body  has  the  properties  of  animal  life.  As 
an  animal,  therefore,  he  has  all  the  properties  of  an  animal  All  his 
organism  works  independently  of  his  will,  and  exhibits  uniform 
phenomena.  But  Man  is  more  than  an  animal.  How  do  we  dis- 
tinguish him  from  them  ?  We  may  define  him  as  a  social  animal 
{^<pov  TToXiTiKov),  as  an  articulate  speaking  animal  (jicpoylr  avOpay 
TToi),  as  a  rational  animal  But  each  of  these  differences,  or  the 
whole  of  them  together,  point  merely  to  characteristics  of  man, 
— properties  or  phenomena  of  man,  as  such.  It  is  these  pro- 
perties or  phenomena  which  constitute  man.  Without  them 
he  would  only  be  a  tailless  baboon.  In  Man,  as  in  the  other 
cases  mentioned  above,  our  knowledge  is  simply  relative; 
we  know  only  properties,  and  nothing  more.  As  we  rise  from 
matter  to  chemical  action  the  phenomena  become  more  com- 
plex; so  when  we  rise  from  chemical  action  to  vegetable  life; 
so,  again,  as  we  rise  to  animal  life;  and,  lastly,  as  we  rise  to 
man,  the  phenomena  become  more  complicated  and  obscure,  and 
seem  to  hsMe  the  inquirer,  so  that  man  appears  to  be  almost  a 
bundle  of  inconsistencies. 

The  physician  studies  the  different  parts  of  the  human  body,  and 
investigates  the  particular  functions  of  each  organ  and  ascertains 
its  "  laws."  Thence  arise  the  sciences  of  anatomy  and  physiology. 
He  further  investigates  the  effects  and  qualities  of  certain 
substances  in  connection  with  the  animal  economy.  When  the 
results  of  those  sciences  are  used  in  practice,  we  have  the  art  of 


5  THB  SCIENCE  AND  ART  OF  JURISPRUDENCE. 

medicine.  In  all  his  investigations  the  physician  assumes  the 
immutability  of  the  lav;s  of  nature,  that  is,  of  the  properties  and 
characteristics  of  the  human  body  and  the  substances  with  which 
he  deals.  If  he  did  not  do  so  the  Science  of  Medicine  would  be  au 
idle  and  useless  amusement,  and  the  Art  an  impossibility. 

But  the  jurist,  the  legislator,  and  the  judge  assume  as  much 

the  immutability  and  the  persistence  of  certain  human  *'laws"  as 

does  the  physician.  If  he  did  not  do  so,  or  if  there  were  no  such 
"  laws,"  jurisprudence  as  an  art  would  be  impossible,  and  positive 
laws,  if  made  at  all,  would  only  be  made  to  be  broken.  The  laws 
or  properties  of  Man  which  the  jurist  assumes  are  those  inherent 
in  man's  moral  nature  as  a  social  being — as  a  member  of  society. 
If  there  were  no  society  positive  laws  would  be  useless,  or  rather 
there  could  be  no  positive  law.  But  then  it  must  be  borne  in  mind 
*that  man  as  a  solitary  animal  would  not  be  Man.  Such  an  animal 
would  constitute  a  new  species,  and  would  exhibit  qualities  and 
characteristics  different  from  those  now  shown  by  Man.  It  is  the 
province  of  the  science  of  ethics  to  discover  those  essential  laws  of 
Man  (1)  in  relation  to  himself;  (2)  in  relation  to  other  men;  (3)  in 
relation  to  Deity.  The  science  of  jurisprudence,  which  is  simply  a 
branch  of  ethics,  sets  itself  to  discover  the  laws  of  man  (1)  in  his 
relation  to  individual  men  ;  (2)  in  relation  to  the  State ;  and  (3)  in 
the  relations  of  corporations  and  States  inter  se.  The  philosophical 
jurist  investigates  and  discovers  the  general  principles  which  the 
practical  jurist,  whether  judge,  legislator,  or  practising  lawyer, 
simply  assumes. 

What,  then,  is  a  positive  law  ?  It  may  almost  without  metaphor 
be  described  as  a  part  of  the  social  "machinery."  Just  as  an 
engineer  takes  advantage  of  the  rigidity  of  certain  metals,  and  their 
different  co-efficients  of  friction,  and  the  expansibility  and  elasticity 
of  the  vapour  of  water,  and  constructs  an  engine ;  so  a  legislator, 
taking  advantage,  consciously  or  unconsciously,  of  the  "  laws  "  or 
fundamental  qualities  and  characteristics  of  Man's  nature,  lays 
down  a  positive  law.  For  example,  Mr.  PlimsoU's  Act  ^  ordained 
that:  "Every  person  who  sends,  or  attempts  to  send,  or  is 
party  to  sending  or  attempting  to  send  a  British  ship  to  sea 
in  such  unseaworthy  state  that  the  life  of  any  person  is  likely  to 
be  thereby  endangered,  shall  be  guilty  of  a  misdemeanour,"  etc.,  etc. 
Here  we  have  a  perfect  law,  according  to  Austin,  with  superior  and 
inferior  persons,  a  general  rule,  and  a  sanction.  This  rule  is  founded 
on  the  fact  that  right-minded  shipowners  do  not  send  ships  to  sea 
in  this  state,  and  that  right-thinking  men  would  not  endanger  the 
lives  of  seamen.  In  other  words,  it  is  a  particular  example  of  the 
precept,  "  Thou  shalt  love  thy  neighbour  as  thyself."  It  is  also 
founded  on  the  law  of  selfishness.  The  sanction  appeals  to  the 
person  and  property  of  the  defaulter.  But  the  very  existence  of 
this  law  implies  that  the  persons  infringing  it  are  in  a  minority. 
»  39  &  40  Vict,  cap,  80,  sec.  4. 
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If  British  commerce  depended  for  its  prosperity  on  persons  such  as 
those  against  whom  this  act  is  directed,  it  would  cease  to  exist. 
Such  an  act  can  only  deal  with  a  few  exceptional  cases.  It  aims 
only  at  raising  a  few  delinquent  shipowners  to  the  moral  rank  of 
their  fellows,  and  protecting  seamen  to  some  extent  against  them. 

The  late  Act  against  the  Colorado  beetle^  was  an  example  of  the 
same  principles.  It  might  have  been  expected  that  the  prospect  of 
famine  and  dear  provisions  would  have  prevented  any  one  from 
importing  such  a  pest ;  but  it  seems  there  are  men  so  insane  or  so 
inhumanly  wicked  that  they  would  wilfully  ruin  a  nation's  agricul- 
ture and  bring  misery  on  millions  of  their  fellow-creatures.  For 
such  are  those  laws  devised.  They  are  unhealthy,  diseased  men. 
Positive  law  points  out  the  disease;  the  sanction  prescribes  a 
remedy. 

Our  conception  of  positive  law  is  that  of  a  contrivance  designed 
to  facilitate  human  intercourse  and  contribute  to  man's  freedom  and 
perfection.  A  steam-engine  is  founded  on,  and  is  so  constructed 
as  to  exemplify,  the  laws  of  nature  in  matter.  So  positive  laws  are 
founded  on  and  exemplify  the  laws  of  nature  in  man  as  a  social 
being.  We  should  therefore  define  a  positive  law  as  a  "  Rule  of 
life,  founded  on  a  law  or  laws  of  Man's  nature,  as  a  social  being, 
and  consciously  or  unconsciously  deduced  therefrom  or  adopted  by 
the  community  to  which  it  applies."  We  say,  "consciously  or 
nnconsciously,"  because  first  efforts  at  legislation  are  rude  devices 
almost  spontaneously  evolved  by  some  great  emei^ency;  and, 
besides,  the  great  bulk  of  our  laws  were  unconsciously  formed  by 
custom.  They  may  be  enacted  by  a  popular  body,  in  consequence 
of  a  popular  vote,  as  when  we  recently  disestablished  the  Irish 
Church ;  or  they  may  be  rules  formed  by  a  superior  power,  and 
which  the  subjects  adopt  and  approve  as  suited  to  the  circumstances 
of  the  casa  They  might  not  have  been  able  of  themselves  to  dis- 
cover them  so  soon  or  to  express  them  so  well,  but  when  they  are 
enacted  and  pointed  out  to  them  they  appreciate  their  value  and 
adopt  them.  Such  laws,  however,  must  not  be  beyond  the  com- 
prehension of  the  people  to  whom  they  are  to  apply,  and  they  must 
be  suited  to  their  state  of  civilization. 

We  cannot  help  observing  how  strained  -is  Austin's  definition  of 
positive  law.  The  essentials  of  a  positive  law,  according  to  him,  are 
(1)  that  it  should  prescribe  a  general  rule  of  conduct;  (2)  that  it 
should  be  a  command  by  a  superior  to  an  inferior ;  (3)  that  it  should 
be  fortified  by  a  sanction.  A  positive  law,  as  commonly  understood, 
necessarily  implies  none  of  these.  (1)  It  is  shown  by  Maine^  that 
the  earliest  form  of  criminal  trial  among  the  Somans  was  by  a  legis- 
lative assembly,  where  the  law  was  laid  down  by  the  people  afitr  the 
offence  was  committed.  Mr.  Austin  has  no  doubt  been  misled  by  the 
fact  that  English  law  has  difficulty  in  overtaking  criminals  who  are 
ingenious  enough  to  invent  new  crimes,  and  may  be  unable  to  punish 

>  40  &  41  Tict.  cap.  68.  •  "Ancient  Iaw,"  chap.  x.  p.  872  (4th  ed.). 
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tbem  without  the  assistance  of  an  Act  of  Parliament.  But  in  Scot- 
land, if  some  one  were  to  invent  some  new  crime,  the  common  law  is 
sufficiently  elastic  to  reach  it,  and  the  Court  would  have  little  diffi- 
culty in  finding  the  libel  relevant "  at  common  law.**  (2)  Austin  feels 
a  difficulty  in  determining  the  superior  who  lays  down  some  laws. 
The  sea  laws  of  the  Middle  Ages  are  a  standing  confutation  of  his 
position.  No  superior  power  invented  "crossed  cheques,"  and 
when  Parliament  legislated  about  them  it  simply  adopted  and 
regulated  a  custom  of  bankers  and  mercantile  men.  The  mysteries 
of  feudal  conveyancing  were  certainly  beyond  the  ingenuity  of  any 
tyrant  or  "  superior ;"  and  do  we  not  sometimes  read  of  the  Court 
consulting  conveyancers  as  to  their  practice?  The  bye-laws  of 
corpomtions  and  clubs  and  societies,  the  articles  of  association  of 
companies,  and  contracts  of  copartnery  are  all  examples  of  positive 
laws  which  do  not  fall  under  Austin's  definition  "  Uti  lingua  nun- 
cupassit,  ita  jus  esto."  (3)  It  is  matter  of  history  that  when  a 
nation  becomes  very  corrupt  laws  become  useless.  Sanctions  are 
worthless  at  such  a  time.  A  week's  experience  among  the  criminal 
population  would  convince  the  most  sceptical  that  if  our  laws 
depended  on  their  sanctions  for  their  observance  they  would  not  be 
very  successful.  A  little  experience  of  the  sanction  seems  to  whet 
the  appetite  of  the  criminal  for  more.  But  it  is  a  straining  of  lan- 
guage to  say  that  all  positive  laws  have  a  sanction.  The  rules  of 
conveyancing  have  none,  the  laws  of  contracts  have  none ;  and  it 
would  rather  seem  that  in  England,  if  the  law  was  violated,  the 
delinquent  got  the  benefit  of  equity.  What  sanction  is  attached  to 
the  laws  of  process  or  the  laws  of  evidence  ?  If  they  have  a  sanc- 
tion it  contributes  little  to  their  observance. 

Professor  Lorimer's  conception  of  positive  law  is  that  it  is  the 
law  natural  in  special  circumstances,  and  with  reference  "  to  special 
relations."^  To  this  idea  there  are  the  following  objections :  (Ijjt 
does  not  recognize  the  fact  that  the  laws  of  nature  are  always 
positive  in  form,  while  very  many  positive  laws  are  negative.  The 
Professor  says  (p.  6), "  Apart  from  their  realization  in  positive  laws, 
the  rules  of  natural  law  are  merely  hypothetical  and  contingent, 
depending  for  their  concrete  forms  on  the  answer  which  may  be 
pjiven  by  observation  and  experience  to  questions  of  fact,  which 
they  do  not  profess  to  solve."  Surely  the  fundamental  laws  of 
human  nature  are  not  "  hypothetical  and  contingent"  Can  they 
not  be  as  clearly  stated,  and  are  they  not  as  fixed  and  certain  as 
Kepler's  laws  ?  Professor  Lorimer  himself  at  a  later  stage^  lays 
down  laws  revealed  to  us  by  nature — that  man  has  a  right  to  exist, 
and  a  duty  to  respect  the  existence  of  others.  The  laws  of  human 
nature  can  be  ascertained  and  formulated  as  well  as  those  of  the 
material  universe.  (2)  This  idea  does  not  acknowledge  the  fact  that 
a  positive  law  may  be  an  application  of  more  than  one  natural  law. 
(3)  It  does  not  make  provision  for  a  sanction, which  frequently  accom- 
^  "Institutes,"  pp.  6,  841.  »  P.  160,  et  seg. ' 
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panies  human  positive  laws.  A  sanction  is  not  necessary  to  make  a 
l&w,  but  at  the  same  time  it  has  been  almost  always  a  part  of  the 
machinery  adopted  in  legislative  enactments.  (4)  It  does  not 
snflSciently  recognize  the  necessarily  arbitrary  element  in  positive 
haman  laws.  This  objection  is  partly  met  by  the  explanation  that 
positive  laws  are  always  and  necessarily  imperfect.^  \Ve  may  know 
the  natural  law  which  we  wish  fulfilled,  and  also  the  conditions 
in  which  it  is  realized,  and,  besides,  have  the  perfect  will  to  realize 
it;  but  yet  we  must  have  some  blemish  in  our  positive  law, 
because  it  must  be  expressed  in  words.  We  cannot  have  form 
without  matter.  The  coarseness  of  the  matter  mars  the  form. 
When  we  speak  of  an  arbitrary  element  in  law,  we  refer  to  rules 
of  evidence,  rules  of  process,  and  such  like,  where  hard  and  fast 
lines  are  drawn  merely  for  convenience ;  and  another  set  of  rules 
might  have  been  as  suitable,  and  not  more  so,  at  the  same  time  and 
place  and  in  the  same  circumstances,  and  which  other  set  of  rules 
would  have  exemplified  the  laws  of  nature  as  well  as  the  first. 
Professor  Lorimer's  definition  of  positive  law  is  rather  that  of  law 
as  it  cannot  be — a  sort  of  limit  to  which  human  laws  tend,  but 
which  they  never  reach.  What  we  wish  in  jurisprudence  is  a 
definition  of  positive  law  as  it  is.  With  all  deference  to  such  high 
authorities  as  Austin  and  Professor  Lorimer,  we  venture  to  submit 
that  the  definition  suggested  above  is  more  comprehensive  than  that 
of  the  former,  and  more  strictly  accurate  than  that  of  the  latter. 

To  sum  up  the  result  of  our  discussion.  We  have  seen  that 
there  are  necessary  laws  not  only  of  Man's  body  as  a  piece  of 
matter  and  an  animal  system,  but  also  of  hi6  higher  spiritual 
nature,  which  constitutes  him  Man.  These  laws  are  all  literally 
and  accurately  described  as  physical,  whether  they  belong  to  the 
higher  or  lower  ^iJcri?.  The  various  arts  and  manufactures  bring 
these  laws  into  subjection  for  his  material  comfort.  The  art  of 
medicine  attends  to  his  animal  nature.  Positive  law  deals  with 
his  higher  spiritual  nature  in  its  social  relations.  It  takes 
advantage  of  a  series  oi  physical  laws  and  adapts  them  to  man's  use, 
just  as  is  done  in  medicine,  engineering,  or  any  other  practical  art. 

Positive  law  is  used  to  express  the  collection  of  the  whole  rules 
of  positive  law, — as,  in  fact,  equivalent  to  the  sum  of  positive  laws. 
We  thus  speak  of  "the  law  of  entail,"  or  "the  law  of  bills," 
meaning  the  sum  of  the  rules  or  laws  applicable  to  entailed  estates 
or  bills  of  exchange.  In  like  manner  "  natural  law "  is  used  to 
express  the  sum  of  the  natural  laws,  which  are  characteristic  of 
man.  And  as  "  positive  law  "  is  loosely  used  to  denote  the  art  of 
jurisprudence,  so  "natural  law"  is  used  to  denote  the  science, 
and  accordingly  Ahrens  defines  natural  law  as  "la  science,  qui 
expose  les  premiers  principes  du  droit,  conqus  par  la  raison  et 
fond^s  dans  la  nature  de  I'homme ;  consid^r^e  en  elle-m@me,  et  dans 
ses  rapports  avec  I'ordre  universel  des  choses."* 

1  P.  341.  •  Vol.  T.  sec.  1. 
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Professor  Lorimer  takes  exception  to  this  position  and  says  that 
the  science  and  the  objects  with  which  it  deals  should  not  be  con- 
founded. But  this  objection  is  surely  hypercritical  The  use  of 
tlie  term  natural  law  as  applied  both  to  the  science  and  the  objecta 
with  which  it  deals  is  an  example  of  the  transmutation  of  a 
concrete  into  an  abstract  term.  The  words  "science,"  "disease,"^ 
"  music/'  are  all  examples  of  the  same,  and  other  examples  will 
readily  occur  to  the  reader. 

In  our  next  article  we  shall  endeavour  to  point  out  the  importance 
of  the  distinction  between  the  Science  and  Art  of  Jurisprudence,  in 
enabling  us  to  appreciate  the  different  works  of  writers  who  have 
treated  the  subject  of  abstract  Jurisprudence. 
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The  recent  important  decision  of  the  First  Division  of  the  Court 
in  the  case  of  The  Earl  of  Breadalbane  v.  Jamieson  (March  16, 1877,. 
14  Sc.  L.  B.  p.  420),  appears,  in  our  humble  judgment,  to  establish 
the  proposition  that  an  heir  of  entail  in  possession  may  lawfully 
destroy  the  mansion-house  of  the  entailed  estate,  provided  he  take& 
care  to  die  within  a  certain  short  space  thereafter.  This  is,  no 
doubt,  a  startling  deduction,  and  it  is  therefore  necessary  to  state 
in  detail  the  grounds  on  which  it  proceeds.  The  facts  of  the  case 
were  extremely  simple.  The  late  Marquis  of  Breadalbane  pulled 
down  Armaddy  Castle,  which,  notwithstanding  the  existence  of 
Taymouth  Castle,  the  Court,  on  the  authority  of  the  Marquis  of 
Ailsa  (Jan.  21, 1853,  15  D.  308),  held  to  be  one  of  the  mansion- 
houses  of  the  entailed  estate  or  estates.  He,  however,  clearly 
intended  to  rebuild  it.  He  had  fixed  upon  plans  and  specifications, 
and  entered  into  contracts  with  tradespeople,  and,  in  fact,  at  the  date 
of  his  death,  although  the  old  house  had  disappeared,  a  new  uriin- 
habitable  structure  had  taken  its  place,  the  erection  of  which  pro- 
bably cost  as  much  as  the  old  house  was  worth,  and  the  completion 
of  which,  as  an  inhabitable  house,  would  still  cost  a  very  large  sum. 
The  trustees  or  executors  of  the  deceased  heir  gave  the  contmctors 
an  aUowance,  resold  them  the  unused  materials,  and  then  retired 
from  the  scene,  leaving  the  Argyleshire  Breadalbane  estates  without 
a  mansion-house.  In  these  circumstances  the  Earl  of  Breadalbane, 
the  next  heir  in  possession,  sued  the  trustees  of  his  predecessor  for 
declarator  that  they  were  bound  to  complete  the  new  house,  or  to 
build  a  mansion-house  suitable  to  the  estate,  and  not  inferior  to  the 
old  one,  or  to  restore  the  old  fabric  to  its  original  condition ;  and 
that  the  building  materials  were  heritable  and  part  of  the  entailed 
estate.  There  were  also  money  decrees  asked  for,  but  apparently  it 
was  not  stated  what  would  be  done  with  the  money,  the  estates 
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having  been  disentaUed  before  the  date  of  action.  It  was  held  by 
the  First  Division,  dissenting  Lord  Deas,  that  no  action  lay  at  the 
instance  of  the  succeeding  heir.  The  Lord  President  states,  with 
his  usual  clearness  and  force,  the  two  points  on  which  he  rested  the 
judgment  of  the  Court:  a  principle  and  a  fact  which  do  not  seem 
to  fit  into  each  other  very  well.  The  principle  was  this,  that  for  an 
act  of  contravention  of  entail  you  have  no  remedy  except  that  pro- 
vided by  the  deed  of  entail,  viz.,  a  declarator  of  contravention  and 
irritancy:  the  fact  was,  that  there  was  no  contravention  at  all. 
However  eminent  the  judge,  it  certainly  exposes  a  judgment 
to  some  suspicion  when  you  find  in  the  beginning  of  it  a 
principle  carefully  stated,  explained,  and  supported  by  argument 
and  authority,  which,  as  you  proceed,  is  discovered  and  admitted 
to  be  entirely  inapplicable  to  the  facts  of  the  case.  The  Lord 
President,  indeed,  observes :  "  Surely  if  the  next  heir  succeeding 
cannot  have  a  claim  of  I'eparation  against  the  executors  of  the 
party  who  committed  the  act  of  contravention,  still  less  can  he 
have  any  claim  against  the  executors  of  an  heir  who  committed 
no  act  of  contravention."  Here  the  judicial  reasoning  evidently 
proceeds  on  an  ambiguity  of  the  word  "  claim."  This  may  mean 
either  a  claim  founded  on  an  act  of  contravention  (which  could 
not  be  the  present  claim,  there  being  ex  hypothed  no  contraven- 
tion), or  a  claim  not  founded  on  an  act  of  contravention  (which 
the  present  claim  necessarily  must  have  been  for  the  same  reason). 
Beturning  to  the  principle  on  which  the  decision  is  said  to  rest- 
viz.,  "  that  the  only  remedy  for  a  contravention  is  a  declarator  of 
contravention  and  irritancy  " — we  may  observe,  in  the  first  place, 
that  it  is  not  clearly  or  satisfactorily  established  by  the  authorities 
which  the  Lord  President  cites.  No  doubt,  if  you  take  Lord  Eldon's 
speech  in  the  Q^eensberry  case  in  connection  with  the  circumstances 
of  that  case,  it  would  seem  to  decide  the  point  in  very  general  terms. 
In  the  Queenabeny  case  leases  had  been  grietnted  below  the  true  value 
by  an  heir  who  had  omitted  to  record  the  entail,  and  an  action  for 
reparation  was  brought  by  a  succeeding  heir  for  the  difierence 
between  the  true  and  the  fake  value.  The  House  of  Lords  was 
very  much  puzzled  by  the  notion  of  succeeding  heirs  bringing 
separate  actions  on  the  same  cause  until  the  expiry  of  the  lease ; 
and  although,  on  a  remit,  the  Court  of  Session  explained  that  the 
judgment  on  value  in  the  first  action  brought  would  necessarily 
bind  the  succeeding  heirs,  their  ultimate  decision  was  undoubtedly 
governed  by  this  chimerical  difficulty.  Lord  Eldon  attempted  no 
reasoning  in  answer  to  the  reconsidered  opinion  of  the  Scotch 
Judges,  but  he  says  one  opinion  or  the  other  niust  be  adopted; 
and  by  way  of  explaining  his  adoption  of  the  opinion  of  the  minority 
of  Scotch  Judges,  he  refers  to  his  speech,  delivered  about  the 
same  time,  in  the  Ascog  case.  That  speech  was  a  vigorous  and 
conclusive  piece  of  judicial  reasoning  in  support  of  the  proposition 
that^  where  an  entail  did  not  efiectually  prohibit  sales,  the  heir 
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tselling  was  not  bound  to  go  through  the  farce  of  reinvesting  the 
price  in  terms  of  the  entail.  Whether  that  proposition  agrees  with 
the  entailer's  intention  or  not  may  well  be  doubted,  but  there  can 
be  no  doubt  that  it  agrees  with  the  then  settled  principles  of  entail 
law,  which  are  perhaps  not  yet  unsettled.  The  principle  of  the 
Ascog  case,  therefore,  is  this,  that  the  entailer  eayyressed  in  his  deed 
all  the  conditions  on  which  the  lands  were  to  be  held,  and  re- 
investment on  sale  was  not  one  of  these.  He  prohibited  certain 
things,  and  annexed  certain  penalties  to  violation  of  the  prohibition : 
viz.,  that  the  next  heir  was  to  get  possession  by  declarator.  It  is 
not  at  all  a  question  of  remedy  for  a  wrong  committed  either  at 
common  law  or  against  the  good  faith  of  a  deed.  So  far  as  the 
deed  is  concerned,  the  heirs  of  entail  are*  strangers,  and  it  is  possible 
that  they  have  no  rights  and  liabilities  at  common  law.  But,  in 
the  Ascog  case,  it  is  a  question  of  the  rights  given  by  the  deed  to 
substitute  heirs  upon  an  act  of  contravention.  The  substitute  may 
dispossess  the  contravener  and  step  into  the  enjoyment  of  the 
estate ;  if  he  does  not  do  so,  sibi  imputet.  He  has  no  other  right ; 
he  has  suffered  no  other  wrong ;  because  by  the  entailer's  deed,  as 
interpreted  (or  misinterpreted)  by  the  Court,  the  heir  in  possession 
was  truly  permitted  to  sell ;  he  was  truly  permitted  to  contravene 
subject  only  to  the  risk  of  being  dispossessed.  From  this  decision, 
the  common  sense  of  which  we  do  not  desire  to  discuss,  but  which, 
as  we  mentioned  before,  is  said  to  contain  the  rationale  of  the 
Queensherry  case,  it  would  be  a  rather  startling  inference  that 
imder  no  deed  of  entail  whatever  are  there  any  implied  equities 
between  heirs  of  entail.  The  Ascog  case  proceeds  on  the  most 
malignant — or,  as  it  has  been  called,  a  fiendish — construction  of  the 
entailer's  intention,  but  it  none  the  less  authorizes  us  to  argue  from 
the  entailer's  intention  in  cases  not  identical  in  circumstances  with 
itself.  The  time  has  gone  by  when  it  was  thought  that  to  do  the 
greatest  possible  amount  of  violence  to  an  entailer's  obvious  inten- 
tion was  the  proper  rule  for  construing  an  entail.  If  then,  in  any 
particular  case,  we  start  with  the  expression  of  intention,  which  is 
implied  in  a  distinct  prohibition,  and  if  the  language  of  the  deed 
does  not  compel  us  to  think  (as  Lord  Eldon  very  artificially 
thought  in  the  Ascog  case)  that  the  entailer  meant  to  exclude 
every  form  of  remedy  except  the  particular  form  mentioned  in 
the  deed,  and  if  the  rights  of  heirs  taking  under  a  deed  depend 
on  the  lawful  intentions  of  the  maker  therein  expressed,  why 
should  we  decline  to  recognize  a  plea  of  equitable  compensation 
in  the  case  of  an  entail  which  would  be  recognized  without 
hesitation  in  the  case  of  a  settlement  not  under  strict  entail? 
We  cannot  therefore  subscribe  to  the  Lord  Pi'esident's  doctrine 
that  for  an  act  of  contravention  the  only  remedy  is  the  declarator 
provided  by  the  entail.  Wherever  such  a  declarator  is  not  the 
appropriate  remedy,  certainly  where  it  is  not  a  possible  remedy, 
the  law  will  give  another.    The  Lord  President's  doctrine  is  in 
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fact  contradicted  by  his  own  judgment,  in  which  he  explains  that 
a  substitute  heir  may  interdict  a  threatened  act  of  contravention. 
But  whence  comes  this  remedy  of  interdict  ?  From  the  common 
law  outside  the  deed.  It  is  no  reply  to  this  argument  to  say  that 
interdict  is  preventive,  while  the  deed  provides  for  redress  against 
completed  acts  of  coutravention.  What  is  this  but  saying  that  the 
deed  has  omitted  to  provide  all  the  remedies  competent  to  a  sub* 
stitute  heir  ?  The  averment  of  legal  right  which  would  support  an 
application  for  interdict  would  also  support  an  application  for  com-^ 
pensation.  But  let  us  assume  that  the  Lord  President  is  right  in 
holding  that  for  an  act  of  contravention  the  only  remedy  is  that 
provided  by  the  deed  How  is  this  doctrine  to  be  applied  to  the 
circumstances  of  the  Breadalbane  case,  where  admittedly  there  was 
no  contravention,  either  threatened  or  completed,  by  the  Marquis ; 
where,  therefore,  neither  interdict  nor  declarator  could  be  employed  ? 
Had  either  of  these  proceedings  been  raised,  the  Marquis  would 
have  answered :  "  I  am  in  the  course  of  improving,  not  destroying, 
the  mansion-house;"  and  if  there  had  been  no  lapse  of  time  or 
other  circumstances  throwing  discredit  on  the  bonajides  of  the  heir 
in  possession,  this  answer  must  necessarily  have  been  allowed  by 
the  Court  to  be  sufficient.  In  a  doubtful  case  they  would  pro- 
bably direct  the  heir  in  possession  to  give  some  guarantee  that  the 
work  of  reconstruction  should  be  carried  through.  But  while  in 
the  technical  sense  there  is  during  the  life  of  the  heir  no  act  of 
contravention  infemng  irritancy  and  forfeiture  against  him,  pre- 
cisely because  he  intends  to  perform  the  obligation  to  restore  which 
the  deed  imposes  upon  him :  as  soon  as  the  heir  dies,  and  thus 
becomes  personally  unable  to  perform  that  obligation,  and  his  re- 
presentative refuses  to  complete  the  intention  of  the  deceased 
heir,  there  is  then  undeniably  constituted  a  contravention  of  the 
entail,  because  by  the  act  of  an  heir  in  possession  the  mansion- 
house  has  been  destroyed.  As  a  matter  of  course  it  would,  in 
these  circumstances,  be  useless  and  absurd  to  raise  a  declarator  of 
contravention,  but  it  would  be  a  perversion  of  all  sound  construc- 
tion to  say  that  because  a  declarator  of  contravention  cannot  be 
raised,  there  is  no  wrong  done,  and  no  right  which  can  be  as- 
serted by  a  succeeding  heir.  Heirs  of  entail  are  not  excluded  from 
partici{>ation  in  the  ordinary  rules  of  justice ;  and  it  can  hardly  be 
suggested  that  when  the  entailer  prohibits  the  destruction  of  the 
estate  he  contemplates  the  representative  of  an  heir  who  has  de- 
stroyed it,  saying,  "  My  author  intended  to  restore  this,  but  he 
didn't"  li  this  judgment  is  to  stand  as  final  in  Scotch  Entail 
Law,  it  is  clear  that  heirs  of  entail  who  have  made  their  testament- 
ary arrangements  intuitu  mortis  may  now  safely  gratify  whatever 
inclination  they  have  to  pull  down  the  mansion-house.  Practically 
the  decision  will  cover  a  case  of  deliberate  fraud,  for  how  is  it  to 
be  provcKl  that  the  heir  in  possession  has  no  intention  to  rebuild  ? 


14  ON  THE  TITLE  TO  SUE, 


ON  THE  TITLE  TO  SUE. 


Last  year  we  contributed  to  the  Journal  of  Jurisprudence  an 
article  upon  the  subject  of  the  Title  to  Sue,  in  which  we  dealt 
with  some  of  the  general  principles  relating  to  it.  In  the  present 
paper  we  propose  very  shortly  to  conclude  by  a  reference  to  some  of 
the  cases  in  which  the  pursuer  was  not  a  single  private  individual ; 
as,  for  example,  actions  at  the  instance  of,  or  with  the  concurrence 
of,  the  Crown,  of  corporations,  or  even  private  partnerships.  Taking 
first  actions  in  which  Crown  intervention  is  necessary,  the  varied 
class  of  criminal  and  quasi-criminal  proceedings  at  once  suggest 
themselves.  With  the  Criminal  Courts,  and  the  necessity  for  either 
the  actual  appearance  of  the  Crown  officials,  or  at  least  evidence  of 
their  consent  having  been  obtained,  we  have  not  here  to  do.  There 
are  a  class  of  cases,  of  which  the  by  no  means  rare  breach  of  interdict 
is  an  example,  which  partake  both  of  the  civil  and  the  criminal 
in  their  nature,  requiring  the  concurrence  of  the  Crown  as  repre- 
sented by  their  officers.  What  are  the  rights  of  private  prosecutors 
in  Scotland,  and  their  power  to  compel  Crown  sanction,  are  ques- 
tions of  no  small  interest  constitutionally,  and  were  discussed  but  re- 
cently in  the  case  of  Macintosh  (H.  C,  Nov.  4, 1873  ;  2  Couper  367). 

It  is  in  those  cases  in  which  punishment  of  the  offender  is  sought^ 
as  well  as  restitution  against  civil  wrong,  that  the  concourse  of  the 
public  prosecutor  may  be  found  necessary.  In  the  case  of  Anderson 
V.  Spence,  May  27,  1830,  8  Shaw  820,  the  question  whether  it 
were  competent  to  conclude  for  a  fine  without  that  concourse  was 
raised,  but  not  decided 

The  peculiarity  in  cases  of  breach  of  interdict  lies  in  the  fact  that 
the  offence  there  alleged  to  have  been  committed  is  one  of  contempt 
of  Court,  and  it  does  seem  rather  strange  that  the  consent  of  the 
criminal  officer  should  be  necessary  before  the  Civil  Court  can 
vindicate  its  own  majesty.  There  seems  no  doubt  that  the  Civil 
Court  could  at  once,  on  the  spot,  and  in  a  summary  manner,  direct 
the  punishment,  by  fine  or  otherwise,  of  any  who  had  openly 
insulted  its  dignity,  and  that  without  obtaining  the  permission  of 
any  Crown  officials.  In  the  case  of  the  Duke  of  Northumberland  v. 
Harris  (Feb.  23, 1832, 10  Shaw  366)  a  petition  for  redress  against 
breach  of  interdict  and  highly  aggravated  contempt  of  Coiirt  was 
presented.  Crown  counsel  declined  to  give  concourse,  and  the 
Court  seem  to  have  been  at  first  of  opinion  that  as  the  question  was 
one  of  contempt  of  Court  such  concourse  was  unnecessary.  The 
prayer  craved  their  Lordships  to  "  inflict  such  punishment,  by  im- 
prisonment, fine,  or  otherwise  as  may  be  considered  necessary." 
But  this  the  Court  came  at  last  to  hold  it  was  impossible  to  do 
without  the  concourse  of  the  Lord  Advocate.  And  in  the  later  case 
of  Usher  v.  The  Magistrates  of  Minburgh  (March  7,  1839,  1  D. 
639)  a  similar  petition  was  refused  upon  the  same  ground ;  while  in 
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that  of  Madeemie  v.  Thomson  (March  4, 1843,  5  D.  771)  a  petition 
was  rejected,  which  bore  to  be  with  the  concourse  of  the  Lord 
Advocate,  because  it  appeared  that  it  had  never  really  been 
obtained,  the  Court  remarking  that "  in  considering  how  far  con- 
-course  was  necessary  the  case  could  not  be  viewed  as  if  the  party 
had  come  forward  originally  without  alleging  that  he  had  obtained 
it" 

Such  concourse  was  at  one  time  necessary  in  actions  of  reduc- 
tion-improbation.  As  Erskine  explains  (IV.  i.  19),  "  Because  the 
writings  called  for  are  libelled  to  be  false,  his  Majesty's  advocate, 
who  is  the  public  prosecutor  of  crimes,  must  concur  in  the  action." 
He  adds,  however,  "  But  as  this  is  a  mere  point  of  form,  he  may, 
notwithstanding  his  concurrence,  appear  as  counsel  for  the  defender 
if  the  writings  be  not  challenged  upon  grounds  of  proper  false- 
hood," that  is,  of  course,  if  there  be  no  ground  to  suspect  forgery. 
By  the  17th  section  of  the  recent  Court  of  Session  Act  it  is  pro- 
vided that  such  concurrence  in  this  class  of  actions  shall  be  no 
longer  necessary.  As  a  process  of  ranking  and  sale  came  to  imply 
an  action  of  reduction-improbation,  the  approval  of  the  Lord 
Advocate  was  also  necessary  for  it,  but  this  has  been  altered  by  the 
section  of  the  Act  above  referred  to.  By  the  43rd  section  of  15  & 
16  Yict.  c.  83,  the  concurrence  of  the  Lord  Advocate,  which  he  is 
**  empowered  to  give  upon  just  cause  shown  only,"  is  rendered 
necessary  in  actions  of  reductions  of  letters  patent.  This  provision 
does  not  appear  to  be  affected  by  the  Court  of  Session  Act.  It 
^ve  rise  to  a  curious  discussion  in  the  case  of  Oillespie  v.  Young 
(July  20,  1861,  23  D.  1337).  In  that  case,  which  was  an  action 
for  the  reduction  of  letters  patent,  the  summons  contained  a  docquet 
signed  by  the  Lord  Advocate's  first  clerk,  in  which  he  granted 
concurrence  for  the  Advocate.  The  defenders  maintained  that  this 
was  not  sufficient,  as  there  was  no  evidence  of  concurrence,  or  at 
least  of  just  cause  for  concurrence.  On  the  other  hand,  it  was  con- 
tended that  neither  the  pursuer  nor  the  Court  could  call  in  ques- 
tion the  grounds  upon  which  the  Advocate  had  gone  in  giving  the 
consent,  and  as  that  consent  had  been  given  in  the  customary  way 
the  defenders  could  not  object  to  it.  It  was  proved  upon  inquiry 
that  the  form  of  concurrence  was  the  usual  one  in  cases  which 
called  for  it,  and  that  the  Lord  Advocate  had  given  no  special 
concurrence,  nor  was  any  cause  shown  to  him.  The  Court  were 
quite  clear  upon  the  point  of  their  inability  to  inquire  into  the 
nature  of  the  cause  shown,  or  whether  indeed  any  were  shown  at 
all  But  they  were  of  opinion  that  a  concurrence  obtained  pro  forma 
in  this  manner  was  not  what  the  Act  contemplated,  and  they  there- 
fore refused  to  sustain  the  action  as  one  of  reduction.  But  it  is 
obvious  from  the  remarks  made  in  giving  judgment  that  a  mere 
formal  concurrence  is  all  that  is  necessary  in  the  ordinary  case,  as 
in  a  petition  for  breach  of  interdict. 

It  would  appear  that  where  a  private  party  abandons  an  action 
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which  he  is  suiug  with  the  concourse  of  the  public  prosecutor,  the 
latter  cannot  insist  in  it  for  the  purpose  of  recovering  the  fine.  It 
is  different,  however,  when  decree  for  the  fine  has  been  pronounced, 
as  a  discharge  of  any  private  claim  for  damages  will  not  cut  out 
the  public  authorities  from  the  benefit  of  the  fine  which  has  been 
imposed.  (Compare  cases  of  FrocurcUar-Fiscal  of  Ediniurgk  v 
Mann,  Feb.  24,  1805,  Hume  504,  and  Procurator-Fiscal  of  Edin^ 
hirgh  v.  Phillips,  Feb.  24,  1820,  Hume  504.) 

There  are  certain  actions  carried  on  at  the  instance  of  the  Crown 
which  may  be  characterized  as  private.  But  the  Crown  may  have 
a  title  to  sue^  even  where  it  is  not  possible  to  show  that  Crown 
rights  are  affected.  It  may  do  so  in  the  interests  of  the  public,  as 
was  decided  in  the  case  of  the  Officers  of  State  v.  Smith  (March  11, 
1846,  8  D.  711),  where  Crown  interference  rescued  the  well-known 
Portobello  sands  from  the  encroachments  of  a  feuar. 

Coming  now  to  actions  at  the  instance  of  more  than  one  person, 
we  take  up  the  case  of  companies  and  incorporations.  The 
principles  governing  such  cases  have  now  been  settled,  and  are 
also  regulated  by  statute.  A  company  uniucorporate  cannot  sue 
by  its  company  name  if  descriptive  merely.  A  company  incorpo- 
rate can.  Joint-stock  companies  registered  sue  under  their  regis- 
tered name.  A  brief  but  clear  sketch  of  the  law  upon  this  subject 
will  be  found  in  Sheriff  Clark's  work  upon  Partnership. 

A  society  or  company  unincorporated  must  sue  in  the  names  of 
at  least  a  number  of  its  constituents.    The  manager  alone  is  not 
suflScient  {Bobertson  v.  Anderson,  June  4,  1841,  3  D.  986).    An 
action  at  the  instance  of  the  "  General  Assembly  of  the  General 
Baptist  Churches,"  and  three  individuals  being  a  committee  of  the 
members,  was  sustained  in  the  case  of  Evans  and  Others  (June  17, 
1841,  3  D.  1030).    Three  seems  to  have  been  recognized  as  the 
proper  minimum  number  in  the  case  of  the  London  Sliipping  Co,  v. 
MCorkle  (June  19,  1841,  3  D.  1045).    That  action  was  raised  in 
name  of  the  company  and  one  individual,  described  as  agent  and 
partner.    The  instance  was  held  insufficient     Lord  Medwyn  ob- 
served, "  There  is  a  principle  of  law  why  three  are  better  than  one 
— that  tres  faciunt  collegivm.    The  principle  of  law  is,  that  every 
partner  should  appear  in  the  action."    Lord  Moncrieff  seemed  to 
place  the  distinction  in  the  Tact  that  one  person  cannot  constitute  a 
partnership.    The  Court  were  quite  clear  that  one  person  could  not 
be  admitted  as  pursuer.     In  theory  any  member  of  the  concern 
should  appear,  but  in  practice  this  could  not  always  be  possible. 
Thus,  in  the  case  of  the  Baptists  above  referred  to  it  would  not 
have  been  easy  to  have  found  out,  and  further,  to  have  obtained,  the 
concurrence  of  the  members  of  some  seventy  congregations.  Hence 
a  representative  number  has  come  to  be  accepted — not  always  how- 
ever.    As  an  illustration  of  this,  the  case  of  May  v.  Matthews  (Jan. 
24, 1833,  11  Shaw  305)  is  instructive.    It  was  an  action  of  damages 
for  injury  done  to  an  association  consisting  of  seventy-five  mem- 
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beis,  and  was  raised  by  parties  designing  themselves  "  fourteen  of 
the  individual  members  of  the  joint-stock  company  or  association." 
The  opinion  of  Lord  Balgray,  acquiesced  in  by  the  other  judges,  was 
to  the  effect  that  "  in  any  question  when  the  cause  of  action  arising 
out  of  a  partnership  concerns  all  the  partners,  they  must  ante  omnia 
be  in  the  field  either  as  pursuers  or  defenders."  It  is  not  easy  to  re- 
concile this  case  with  decisions  either  prior  or  subsequent  to  it  in 
date.  The  defence  taken  was,  that ''if  the  pursuers  intended  to 
conclude  for  the  whole  damage  sustained  by  the  association,  the 
summons  was  incompetent,  inasmuch  as  the  pursuers  had  no  title 
to  represent  the  other  members,  or  to  uplift  and  discharge  the  sum 
concluded  for."  Where  it  was  provided  by  the  deed  bequeathing 
it,  that  the  receipt  of  the  treasurer  or  secretary  of  an  unincorporated 
society  should  be  a  valid  discharge  for  a  legacy,  it  was  held  that 
a  claim  for  the  legacy  might  be  sustained  at  the  instance  of  the 
treasurer  or  secretary  alone.  {Sommervail  v.  EdiTtburgh  Bible  Society, 
Jan.  22,  1830,  8  Sh.  370.) 

A  corporation  cannot  in  its  corporate  capacity  raise  an  action 
relating  to  matters  affecting  the  interests  not  of  the  corporation  as 
such,  but  of  the  individual  members  only.  The  Corporation  of 
Fleshers  of  Dumfries  raised  an  action  of  damages  against  a  magis- 
trate in  that  town,  who  had  complained  that  the  town  had  been 
swindled  out  of  their  rents  or  dues  from  the  fleshmarket.  The  Lord 
Ordinary  refused  to  sustain  the  suction,  ''  in  respect  that  defamatory 
expressions  libelled,  if  made  use  of  by  the  defender,  must  have  been 
directed  not  against  the  incorporation  of  butchers  of  Dumfries  as  a 
corporate  body,  but  against  individuals  belonging  to  that  incorpo- 
ration.    (Case  of  Bankine,  Dec.  10,  1816,  19  F.  C.  224.) 

That  a  company  can  maintain  an  action  of  damages  for  slander 
was  admitted  in  the  case  of  the  North  of  Scotland  Banking  Coy,  v. 
Duncan  (June  25, 1857, 19  D.  881)  even  by  Lord  Deas,  who  formed 
the  minority  in  that  case.  It  was  an  action  brought  at  the  in- 
stance of  the  Bank  against  an  individual,  who  was  alleged  to  have 
calunmiated  the  Committee  of  Mans^ement.  Lord  Deas  remarked, 
"  I  do  not  say  a  company  or  corporation  may  not  be  slandered  so 
as  to  entitle  the  company  or  corporate  body  to  demand  reparation. 
If  it  be  blazoned  abroad  that  a  bank  be  insolvent  or  bankrupt,  or 
equivalent  expressions  used,  as  in  the  English  case  of  Foster,  or  that 
the  whole  policy  of  a  life  assurance  company  is  to  elude  their  obli- 
gations by  taking  advantage  of  captious  and  unfair  objections  to 
void  their  policies,  as  in  the  English  case  of  Williams,  it  may  very 
well  be  that  the  bank  or  insurance  company  can  respectively  sue 
for  damagea"  The  question  then  came  to  be  whether  an  accusa- 
tion against  the  Managing  Committee  was  tantamount  to  one 
against  the  Bank.  Lord  Deas  held  it  was  not,  and  that  the  Bank 
could  only  make  their  action  relevant  by  libelling  an  intent  to 
injure  the  corporation  through  slandering  its  committea  The  other 
judges  held  differently.     Lord  Ivory  said,  **  The  Committee  is  a 
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form  of  words  for  representing  the  body  whose  officers  they  are, 
and  therefore  I  do  not  read  the  phrase  as  meaning  the  individual 
members  of  the  Committee,  but  the  Committee  in  its  official  capa- 
city, which  is,  in  other  words,  the  bank  itself." 

A  number  of  other  cases  might  be  cited  upon  this  subject ;  we 
have  singled  out  those  only  which  fall  under  a  general  principle. 


ON  TWO  EECENT  CASES  UNDER  THE  EDUCATION 
(SCOTLAND)  ACT,  1872. 

Since  the  completion  last  month  of  the  series  of  articles  in  this 
journal  upon  schoolmasters  under  the  Education  Act,  two  decisions 
have  been  pronounced  in  the  Outer  House,  both  bearing  somewhat 
upon  the  subject  discussed  in  those  articles,  and  throwing  additional 
light  upon  the  position  of  matters  now  by  law  established. 

The  first  of  these  cases  was  decided  on  29th  November  1877,  by 
Lord  Adam,  in  the  Outer  House;  and  against  this  judgment  a 
reclaiming  note  has  been  presented.  The  action  was  one  raised  by 
Donald  M'Lean  and  others,  residents  in  the  island  of  Easdale, 
forming  a  part  of  the  county  of  Argyll,  against  the  School  Board 
of  the  united  parishes  of  KLlbrandon  and  Kilchattan.  From  the 
statements  made  it  would  appear  that  Easdale  contaius  about  476 
inhabitants,  and  is  separated  by  a  narrow,  though  at  times  stormy, 
arm  of  the  sea  from  the  adjacent  island  of  Seil,  the  population 
whereof  numbers  280.  Seil  is  connected  by  a  bridge  with  the 
mainland.  The  main  soiirce  of  livelihood  in  both  islands  is  work- 
ing slate  quarries.  It  appears  that  prior  to  1872 — for  upwards,  at 
all  events,  of  forty  years — a  school  for  the  education  of  the  children 
was  maintained  on  Easdale,  the  number  of  children  between  five  and 
thirteen  years  of  age  being  at  the  present  time  about  ninety-five. 
The  committee  of  the  Free  Church,  who  had  charge  of  this  school 
on  the  island  of  Easdale,  soon  after  the  Education  Act  became  law, 
banded  it  over  to  the  School  Board.  The  Board,  after  considering  the 
matter,  resolved  to  have  a  school  on  Seil,  about  a  mile  and  a  half 
from  Easdale  village,  but  only  a  class-room  for  the  accommodation 
of  children  under  eight  years  of  age,  and  no  school  on  Easdale 
itself.  The  pursuer  and  others,  who  were  residents  on  Easdale, 
were  dissatisfied  with  this  arrangement,  which  they  asserted  had 
been  carried  out  by  two  members  of  the  School  Board  for  the 
benefit  of  their  own  children.  A  petition  to  the  sole  proprietor. 
Lord  Breadalbane,  asking  him  to  give  them  a  school-house,  was 
refused.  Meanwhile  the  School  Board  had  submitted  to  the  Board 
of  Education  their  resolution  as  to  the  provision  of  school  accom- 
modation, in  accordance  with  the  statutory  provisions  to  that  effect 
(section  27),  and  the  people  at  both  ends  of  the  parish  became  dis* 
^satisfied,  and  petitioned  the  Board.     Accordingly  the  Board  wrote 
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again  to  the  Board  of  Education,  and,  availing  themselves  of  the 
statutory  machinery  provided  hy  section  29,  requested  a  visit  from 
one  of  the  members  of  the  Central  Board,  "  to  advise  as  to  the  dis- 
tribution of  the  schools  of  the  parish."  Mr.  Bamsay  accordingly 
went,  and  heard  the  views  of  all  concerned.  Thereafter,  following 
out  the  recommendations  of  Mr.  Bamsay,  the  Board  passed  another 
resolution,  still  giving  only  a  class-room  to  Easdale,  and  this 
resolution  was  confirmed  by  the  Education  Board.  The  Easdale 
people  now,  through  their  agents,  appealed  to  the  Central  Board, 
who,  on  writing  to  the  School  Board  for  any  remarks,  obtained  an 
answer  that  they  were  quite  ready  to  carry  out  whatever  changes 
or  additions  to  the  accommodation  the  Board  of  Education  might 
deem  necessary,  and  in  what  they  had  done  were  only  executing 
their  orders.  They  were,  however,  they  said,  quite  satisfied  that 
the  provision  made  was  "  quite  convenient  and  available,  as  well 
as  ample  in  amount"  Further,  the  School  Board  thought  the 
accounts  of  the  tempestuous  ferry  much  exaggerated,  the  crossing 
being  a  free  one,  and,  with  rare  exceptions,  safe !  They  had  also, 
they  said,  made  arrangements  specially  for  the  children's  being 
taken  across  at  the  proper  hours,  and  at  the  narrowest  part  of  the 
sound,  where,  indeed,  the  distance  was  only  a  trifle  over  forty  yards. 
At  length  the  Board  of  Education,  on  24th  February  1877,  refused 
finally  to  make  any  recall  of,  or  alteration  upon,  the  sanction  they 
had  given  to  the  proposed  school  buildings.  The  pursuers  then 
brought  this  action  into  Court,  basing  the  case,  it  may  be  generally 
said,  upon  (1)  failure  to  supply  Easdale  with  proper  school  accom- 
modation as  required  by  the  Act;  (2)  unfair  and  unreasonable 
exercise  of  the  discretion  entrusted  to  the  School  Board ;  (3)  failure 
duly  to  report  to  the  Education  Board  the  full  state  of  the  facts. 
The  pursuers  accordingly  sought  to  have  it  declared  that  the  School 
Board  must  provide  suitable  school  accommodation  for  the  Easdale 
children,  or,  alternatively,  must  inquire  into  the  best  mode  of  doing 
so,  and  report  the  whole  matter  to  the  Central  Board.  The  School 
Board  denied  the  competency  of  the  action.  As  stated,  it  was,  they 
maintained,  irrelevant,  and  moreover,  they  had  carried  out  the 
directions  of  the  superior  Board  as  to  accommodation,  and  made, 
in  the  course  of  perfectly  r^ular  and  legal  procedure,  arrangements 
sufficient  to  meet  the  educational  requirements  of  the  district  under 
their  charge.  Lord  Adam  disposed  of  the  case  by  pronouncing  the 
action  incompetent,  and  assoilzieing  the  School  Board.  We  may 
briefly  summarize  his  opinion,  as  expressed  in  the  note  appended  to 
the  interlocutor.  After  giving  an  account  of  the  facts  of  the  case, 
his  Lordship  observes  that  the  pursuers  in  particular  complained 
that  the  School  Board  had  wilfully  concealed  from  the  Board  of 
Education  the  following  alleged  facts : — "  (1)  The  extreme  danger 
in  crossing  such  a  tempestuous  arm  of  the  sea  as  Easdale  Ferry  in 
winter,  and  even  often  in  summer;  (2)  the  danger  to  the  health  of 
the  children  from  exposure  in  crossing  in  an  open  boat  in  all 
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weathers,  and  in  waiting  for  the  boat  without  shelter  at  the  ferry ; 
and  (3)  the  breadth  of  the  sea  and  the  insufficiency  of  the  crew  of 
the  boat,  one  man  only  being  provided,  while  safety  required  two 
at  least."  The  Lord  Ordinary  says  he  thinks  the  relative  positions 
of  the  islands  must  have  been  under  Mr.  Bamsay's  notice  when  he 
made  his  official  visit ;  but  at  any  rate,  it  is  added,  the  case  was 
represented  to  tlie  Board  of  Education,  who  found  no  reason  to 
change  their  views,  and  this  after  having  fully  applied  their  minds 
to  the  matter,  and  taken  reasonable  means  to  satisfy  themselves  of 
the  correctness  of  their  opinion.  "The  Board  of  Education  are 
made  by  the  Act  the  sole  and  exclusive  judges  in  this  matter,  and 
consequently  the  Court  of  Session  has  no  jurisdiction  to  review 
their  determination." 

The  pursuers  have  reclaimed  against  this  judgment,  and  the 
question  will  therefore  further  be  discussed ;  but  whatever  may  be 
the  result,  it  scarcely  seems  very  probable  that  any  ultimate  success 
can  accrue  to  them.  Even  supposing  the  Court  intervened,  and  so 
far  gave  effect  to  their  wishes  as  to  require  the  School  Board  to 
make  further  inquiry  and  again  report  to  the  Board  of  Education, 
we  must  remember  that  the  latter  body  have  already,  by  the  report 
of  one  of  their  own  members  sent  expressly  to  Easdale,  obtained 
information  upon  what  must  be  matters  of  fact  rather  than  of 
opinion.  Those  who  object  had  then,  and  have  since  had,  a  full 
opportunity  of  stating  all  their  views,  and  it  scarcely  would  seem 
likely  that  anything  new  could  be  ascertained  about  the  question 
at  issue  between  the  parties  by  the  proposed  inquiry  and  report. 
So  far  as  it  has  gone,  however,  the  pursuers  have  been  put  out  of 
Court  on  the  statutory  ground  that  no  such  matter  can  be  raised 
save  before  the  statutory  tribunal  who  have  alrejwiy  disposed  of  it, 
and  whose  decision  is  subject  to  no  review. 

The  necessity  for  great  care  on  the  part  of  the  Education  Boaxd 
is  well  illustrated  by  cases  such  as  the  preceding  one.  The  oppor- 
tunity of  saving  a  considerable  burden  to  the  ratepayers  miglit  be 
too  often  a  strong  temptation  to  a  local  Board,  and  lead  to  the  dis- 
continuance of  schools  where  they  were  really  wanted,  or  to  the 
endeavour  to  centralize  in  each  district.  The  Act  no  doubt  pro- 
vides certain  distances  beyond  which  children  cannot  be  forced  to 
attend  schools,  but  of  course  a  school-house  may  be  planted  in  such 
a  position  in  a  parish  as  to  be  within  what  we  may  call  legal  accesa 
of  all  the  inhabitants,  and  yet  at  the  same  time  so  as  to  be  posi- 
tively injurious  to  the  educational  advancement  of  the  population. 
It  is  not  for  us,  however,  to  attempt  to  draw  any  conclusions  from 
the  facts  which  have  emerged  as  to  this  distant  and  semi-insular 
parish  in  the  Western  Highlands ;  but  it  is  not  difficult  to  see  what 
grave  hardships  the  existence  of  a  ferry  as  at  Easdale,  or  of  deep 
bays  as  in  other  places,  may  cause,  especially  when  the  people, 
from  the  nature  of  their  employment,  happen  to  be  gathered  some- 
what closely  together  on  the  more  remote  and  perhaps  most  barren 
I)ortion  of  the  district. 
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We  may  next  turn  to  the  other  case,  even  more  recent  than  this 
Easdaie  one,  for  the  judgment  of  the  Lord  Ordinary  is  of  so  late  a 
date  as  December  6th.  Already  Mr.  Marshall,  the  teacher  of 
Saltcoats  Public  School,  had  been  in  litigation  with  the  Ardrossan 
School  Board,  who  ultimately  dismissed  him  under  the  following 
circumstances : — In  1874,  and  again  in  1875,  the  Board  applied  for 
and  obtained  a  special  report  upon  the  teacher  under  section  60,  2, 
of  the  Act,  but  they  did  not,  in  the  second  instance,  pass  any 
judgment  On  the  1874  report  the  Board  proceeded  to  dismiss,  on 
the  ground  that  "insubordination  and  general  misconduct*'  might 
be  considered  along  with  the  report.  The  Board  of  Education, 
Tiowever,  did  not  confirm  their  judgment,  deeming  it  doubtful 
whether  the  Act  would  bear  them  out,  but  at  the  suggestion  of 
the  Central  Board  the  1875  report  was  applied  for.  The  School' 
Board  had  thus,  according  to  the  pursuer,  "  entered  on  a  course  of 
vindictive  and  persistent  oppression  "  towards  him.  He  said  they 
gave  him  no  proper  teaching  appliances,  and  made  such  entries  in 
the  Educational  Estum  as  to  lead  to  the  suspension  of  his  certificate 
for  three  years.  Thus  the  school  lost  its  Government  grant,  and 
in  August  1875  the  Board  intimated  that  Mr.  Marshall  was  "  no 
longer  considered  as  in  the  employment  of  the  Board,"  who  declined 
to  be  responsible  for  his  salary.  They  did  not,  however,  act  upon 
this  communication,  and  subsequently  it  was  recalled.  The  Board 
likewise  directed  their  officer  to  intimate  to  the  children  attending 
the*  school,  that  they  would  be  ''  accommodated  at  Miss  Mackay's 
division,"  and  ordered  him  no  longer  to  collect  the  fees  at  Saltcoats 
School.  The  pursuer  said  that  in  consequence  of  all  this  only 
fifteen  children  came  two  days  afterwards,  and  these  were  not 
arranged  into  standards,  there  being  no  grant 

In  December  1875  a  third  special  report  was  applied  for  by  the 
Board,  and  the  report  was  made  on  22nd  May  1876,  finding  the 
teacher  "  unfit,  incompetent,  and  inefficient "  in  the  statutory  terms ; 
but  still  the  Board  of  Education  refused  to  confirm  the  report.  The 
Board  again,  on  18th  January  1877,  applied  for  a  fourth  special  report, 
and  Dr.  Wilson  was  the  Inspector  who  reported.  The  pursuer  said 
he  was  not  the  Inspector  charged  with  the  duty  of  inspecting  that 
school  in  the  terms  of  the  Act,  as  he  was  the  senior  Inspector  of  the 
Eastern  District.  The  report  was  declared  to  be  untrue  and 
oppressive,  and  a  number  of  allegations  were  made  against  the 
Inspector's  mode  of  examining  the  school.  There  were  also  state- 
ments as  to  the  bad  condition  of  the  buildings,  and  the  neglect  by 
the  School  Board  of  their  managerial  duties  in  this  respect.  Their 
action  in  August  1875,  even  though  subsequently  recalled,  had 
amounted  in  fact,  the  pursuer  considered,  to  an  abolition  of  the 
school.  This  time  the  Education  Board  gave  the  requisite  confirma- 
tion. The  teacher,  Mr.  Marshall,  thereupon  raised  an  action  against 
the  School  Board  and  Board  of  Education,  seeking  to  have  their 
respective  minutes  reduced.     It  is  not  necessary  for  our  purpose 
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to  go  more  into  detail  in  the  matter ;  but  yve  may  remark  that  every 
effort  was  made  by  the  pursuer  in  his  pleadings  to  bring  them  up 
to  the  position  of  relevancy.  The  mere  application  for  the  specisd 
report  in  January  1877  was  termed  "  grossly  oppressive  and  unjust 
to  the  pursuer,"  and  the  report  was,  it  was  said,  "  incompetent,'* 
besides  being  "untrue  and  unjust  and  oppressive," — terms  also 
applied  to  the  mode  of  inspection.  The  judgment  of  removal  was 
declared  to  have  been  "  malicious,  unjust,  and  oppressive,"  and  to 
have  been  founded  on  an  "  untrue,  unfair,  and  oppressive  "  report, 
which  had  been  "  maliciously  and  oppressively "  applied  for ;  and 
the  whole  force  of  the  pleas  was  summed  up  in  a  general  statement 
that  the  action  of  the  Board  had  been  "  grossly  malicious,  oppressive; 
and  contrary  to  justice."  All  this,  however,  proved  in  vain,  for  the 
Lord  Ordinary  delivered  his  judgment  on  6th  December  1877, 
sustaining  the  defenders'  second  plea,  founded  upon  relevancy,  and 
dismissing  the  action. 

In  the  note  appended  to  this  interlocutor,  his  Lordship  observes 
that  an  "old"  schoolmaster's  case  had,  by  the  decisions  already 
pronounced  under  section  60, 2,  been  placed  in  such  a  position  that 
the  judgment  of  the  School  Soard,  proceeding  upon  a  special  report 
and  duly  confirmed,  could  not  be  reviewed.  But  it  is  added :  **  on 
the  other  hand,  it  is  equally  well  settled  by  the  case  of  Mochrum 
(3  R  89)  that  this  Court  has  power  to  quash  and  set  aside  the  judg- 
ment of  a  School  Board,  even  although  confirmed  by  the  Board  of 
Education,  if  it  can  be  shown  that  the  power  of  removal  conferred 
by  the  statute  on  the  School  Board  has  not  been  exercised  in  strict 
conformity  to  the  requirements  of  the  statute."  It  is  then  noticed 
that  the  pursuer,  Mr.  Marshall,  took  up  his  position  in  the  first 
place  upon  the  allegation  that  Dr.  Wilson's  report — ^the  special  report, 
indeed,  upon  which  the  action  of  the  School  Board  proceeded,  when 
Mr.  Marshall  was  removed — was  not  a  report  in  the  statutory  sense. 
When  we  turn  to  the  Act  we  find  that  the  words  are  "  a  specisd  report 
regarding  the  school  and  the  teacher  from  Her  Majesty's  Inspector, 
charged  with  the  duty  of  inspecting  said  schooL"  The  objection 
raised  came  to  this,  that  Dr.  Wilson  was  not  the  Inspector  charged 
with  this  duty,  because,  as  the  Lord  Ordinary  observes,  he  "  was 
not  the  Inspector  who  on  former  occasions  had  inspected  the 
school,"  and  accordingly  was  not  the  official  properly  entrusted 
with  the  duty  imposed  by  the  statute.  His  Lordship,  however, 
dismissed  this  objection  with  the  following  remarks : — ''  I  am  not 
aware,  and  the  pursuer  does  not  aver,  that  one  particular  person  is 
appointed  by  Her  Majesty  to  act  as  sole  and  exclusive  Inspector  of 
a  school ;  and  from  the  pursuer's  own  statement  it  appears  that  a 
Mr.  Hall  acted  as  Inspector  of  the  Saltcoats  Public  School  in  1874 
and  1875,  Dr.  Middleton  in  1876,  and  Dr.  Wilson  in  1877.  But, 
as  I  read  the  statute,  what  is  required  is  that  the  necessary  special 
report  shall  be  made  not  by  any  one  of  Her  Majesty's  Inspectors 
whom  the  School  Board  may  choose  to  select,  but  by  such  one  of 
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those  Inspectors  as  the  Education  Department  shall,  on  the  applica- 
tion of  the  School  Board,  charge  with  the  special  duty  of  inspect- 
ing the  school,  and  reporting  on  the  school  and  the  teacher."  Lord 
Curriehill  proceeds  to  say  that  upon  this  point  he  has  no  doubt 
everything  has  been  statutory  and  regular,  while  in  no  other  respect 
are  there  any  allegations  of  a  deviation  from  the  statutory  forms. 
(1)  The  report  was  on  both  school  and  teacher ;  (2)  the  report  was 
duly  intimated  to  the  teacher,  and  the  Board's  judgment  was  in  the 
statutory  terms;  (3)  the  judgment  was  duly  confirmed.  The 
further  grounds,  however,  of  Mr.  Marshairs  action  of  reduction 
of  the  judgment  and  confirmation  were  the  malicious,  unjust,  and 
oppressive  conduct  of  the  School  Board,  the  untrue,  unjust,  and 
oppressive  report  of  the  Inspector,  and  the  similar  conduct  of  the 
Board  of  Education.  His  Loniship  dismissed  the  allegations  against 
the  School  Board,  with  the  observation  that  the  Mochrum  case 
had  authoritatively  settled  them  to  be  entirely  irrelevant.  The 
chaiges  made  upon  record  were  not  in  any  view  sufficiently  specific, 
although  the  learned  Judge  was  inclined  to  think  that  the  Legis- 
lature ''  meant  the  deliverance  of  the  Board  of  Education  to  be  final 
and  conclusive,  and  that  it  would  tend  to  weaken  the  position  of 
that  Board,  and  would  be  an  invitation  to  litigation  were  this  Court 
to  allow  inquiry  into  proceedings  which  have  received  the  statutory 
confirmation." 

Another  point  raised  by  various  statements  in  the  record  had 
reference  to  the  alleged  entire  and  wilful  neglect  of  duty  by  the 
School  Board,  in  their  capacity  of  managers.  Upon  this  point  it 
is  remarked  that  "  if  the  pursuer  had  really  considered  that  the 
defenders  were  neglecting  their  duty  by  failing  to  provide  sufficient 
accommodation  or  otherwise,  a  remedy  was  open  to  him,  of  which 
he  did  not  avail  himself,  viz.,  on  application  under  section  36  of  the 
statute,  to  the  Board  of  Education."  The  Board  have  familiar 
statutory  remedies  and  means  of  enforcing  upon  School  Boards  due 
attention  to  their  duties.  It  is  to  be  noticed  that  the  Board  of 
Education  in  this  instance  followed  a  course  of  which  a  suggestion 
was  made  in  the  pages  of  this  Journal  in  the  month  of  February  last ; 
for  they  gave  the  schoolmaster  an  opportunity  of  defending  himself 
against  the  charges  contained  in  the  special  report.  He  took 
advantage  of  the  invitation  given  to  him,  and,  as  Lord  Curriehill 
says,  "  submitted  to  the  Board  a  long  paper  of  remarks  upon  Dr. 
Wilson's  report,  which  was  in  the  hands  of  the  Board  ioit  some  time 
before  the  judgment  was  confirmed.  That  paper  of  remarks  was, 
at  my  suggestion,  produced  by  the  Board,  and  it  is  found  to  contain 
a  very  full  statement  of  all  the  pursuer's  alleged  grievances."  The 
Lord  Ordinary,  in  conclusion,  summarizes  his  opinion  under  five 
heads,  holding  that  (1)  the  School  Board's  judgment  is  not  review- 
able on  its  merits ;  (2)  that  there  is  not  any  departure  from  statu- 
tory forms ;  (3)  that  there  is  not  a  sufficient  case  of  oppression  set 
forth,  even  supposing  that  to  be  a  relevant  gix)und  of  reduction ; 
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(4)  that  the  protective  coufirmation  by  the  Education  Board  is 
e(iually  non-reviewable ;  (5)  that  no  relevant  case  of  oppression  is 
stated  against  that  Board,  even  were  any  such  case  relevant. 

It  is  extremely  difficult  to  see  how  a  really  relevant  case  of 
oppression  could  be  made  out  at  all  where  there  has  been  strict 
compliance  with  the  forms  required  by  the  Act.  It  would  be 
almost,  we  think,  necessary  to  have  some  specific  charge  of  corrup- 
tion, and  some  very  distinct  collusion  between  the  two  boards. 
Each  is  a  public  body,  the  one  elective  and  responsible,  by  far  the 
best  of  safeguards ;  but  even  suppose  a  case  wherein  local  feeling 
gets  the  upper  hand,  the  Board  of  appeal  have  a  veto,  they  are  not 
influenced  by  local  feeling  or  accessible  in  the  way  in  which 
possibly  at  times  local  Boaids  might  be,  and  accordingly  when  they 
confirm  it  is  apparent  how  strong  must  be  the  proof  to  rebut  such 
presumptions  of  fair  dealing.  There  must,  indeed,  be  something 
far  more  specific  than  mere  general  allegations,  something  to  which 
it  is  easy  at  once  to  point. 

If,  as  in  this  case,  the  School  Board  apply  again  and  again  for  a 
special  report  upon  the  teacher,  that  surely  alone  is  not  oppression. 
Tliey  may  have  considered,  there  is  no  reason  to  doubt  that  they 
did  consider,  the  teacher  was  not  doing  good  work  for  them,  and  so 
they  were  bound  to  act  upon  their  belief  In  conclusion,  it  may  be 
noticed  that  it  was  not  the  one  School  Board  throughout  which 
acted  in  this  manner.  The  first  report  was  applied  for  in  1874, 
the  last  in  January  1877,  so  that  when  the  Board  first  acted  in  the 
matter  they  were  the  original  1872  Board,  whose  term  of  office,  of 
course,  had  expined  long  prior  to  1877.  Whether  the  second  Board 
was  formed  of  the  same  members  as  the  first  one  does  not  appear, 
nor,  indeed,  does  it  in  the  least  signify,  for  there  had  been  in  any 
view  a  new  election,  and  a  fresh  opportunity  for  the  ratepayers  to 
choose  their  representatives. 


A  PfiOCUEATOE-FISCAL— WHAT  HE  WAS,  WHAT 
HE  IS,  AND  WHAT  HE  WILL  BE. 

NO.  XIU. 

The  responsibilities  of  Procurators-Fiscal  as  regards  damages  was 
the  interesting  point  at  which  we  took  leave  of  our  readers  in  last 
number.  We  find  our  labours  as  to  these  responsibilities  very 
much  abridged  by  the  subject  having  been  fully  and  exhaustively 
treated  in  this  Journal  in  1858  (vol.  ii  395).  The  results  at  which 
that  writer  arrived  may  be  thus  stated.  In  order  to  support  an  action 
of  damages  against  a  Procurator-Fiscal  in  the  ordinary  case,  there 
must  be  a  concurrence  of  malice  on  the  defender,  and  a  want  of  pro- 
bable cause.  Malice  alone  is  not  sufficient,  because  a  person  actuated 
by  the  plainest  malice  may  nevertheless  have  a  justifiable  reason  for 
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prosecution.     On  the  other  hand,  the  substantiating  the  accusation 
is  not  essential  to  exonerate  the  defender  from  liability  to  such  an 
action,  for  he  may  have  had  good  reason  to  make  the  charge,  and 
yet  be  compelled  to  abandon  .the  prosecution  by  the  death  or 
absence  of  witnesses,  or  the  difficulty  of  producing  adequate  legal 
proof     The  law  therefore  only  holds  him  responsible  where  malice 
is  combined  with  want  of  probable  cause.     What  shall  amount  to 
such  a  combination  of  malice  and  want  of  probable  cause  is  so 
much  a  matter  of  fact  in  each  individual  case  as  to  render  it  im- 
possible to  lay  down  any  general  rule  on  the  subject ;  but  there 
ought  to  be  enough  to  satisfy  any  reasonable  man  that  the  defender 
had  no  ground  for  proceeding  hut  his  desire  to  injure  the  accused. 
The  cases  from  which  these  deductions  are  made  are  ranged  under 
two  heads — ih^  first  where  a  person  is  bound  to  speak  or  act  in  the 
performance  of  a  public  duty,  and,  secondly,  where  a  person  com- 
mences prr)ceedings  of  his  own  mere  motion.     In  the  first  class  the 
defender  is  said  to  be  accorded  protection,  and  in  the  second  he  has 
privilege. — per  Lord  Justice-Clerk,  in  Hamilton  v.  Anderson,  11th 
June  1856, 18  D.  1013.     It  is  this  protection  which  Procurators- 
Fiscal,  along  with  private  prosecutors  and  officials,  possess  in  order 
to  secure  them  against  the  consequences  of  mistakes  in  the  dis- 
charge of  duty.     The  early  case  of  ArbvMe  and  Taylor  (Ist  May 
1815,  III.  Dow,  160,  particularly  Lord  Eldon's  remarks,  pp.  180-2) 
was  a  case  of  a  private  prosecutor  who  had  the  Fiscal's  consent  to 
prosecute,  but  still  the  principle  of  law  was  there  broadly  stated  to 
be  "  that  the  public  interest  requires  that  a  prosecutor  should  be 
protected  if  he  act«  without  malice,  and  has  probable  cause  for  the 
proceeding.'' 

Later  decisions  have,  however,  created  some  anxiety  in  the  minds 
of  Procurators-Fiscal.  The  cases  of  Bell  v.  BUick  and  Morrison, 
28th  June  1865,  3  Macp.  1026,  and  Nelson  v.  Blach  and  Morri- 
son, 26th  January  1866,  4  Macp.  328,  showed  the  competency  of 
actions  of  damages  againat  Procurators-Fiscal  without  the  allega- 
tion of  malice,  and  without  probable  cause.  The  present  Lord 
President,  then  Lord  Justice-Clerk,  remarked  in  the  earlier  of  the 
Black  and  Morrison  cases,  "  There  is  a  class  of  cases  where  a  Pro- 
curator-Fiscal is  protected.  I  mean  when  he  prosecutes  an  offender 
ad  vindictam  publicam  for  a  criminal  offence,  and  where  the  prose- 
cution fails  on  the  merits,  and  it  turns  out  that  the  offender  is 
innocent"  "There  is  a  protection  given  by  law  to  every  one 
prosecuting  criminal  offences.  The  prosecutor  may  be  pursuing 
lor  his  own  private  satisfaction,  but  he  is  none  the  less  doing  it  for 
the  advantage  of  the  country,  and  he  is  entitled  to  protection  in 
dischaige  of  this  duty."  But  reverting  to  the  case  before  him,  and 
as  explaining  the  course  which  the  Court  were  to  follow  in  its  dis- 
posal, his  Lordship  added,  "  On  the  ground  that  this  was  the  use 
of  an  illegal  warranty  I  think  there  is  no  necessity  for  any  averment 
of  malice  or  want  of  probable  cause." 
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Against  these  dicta  had  to  be  placed  those  in  Mains  v.  Madvllick. 
Jk  Fraser  (9th  July  1861, 23  D.  1258),  where,  in  an  action  of  damages 
against  Procurators-Fiscal  for  incarceration  on  a  warrant  under 
a  libel  which  had  been  found  irrelevant,  the  First  Division  found. 
"  that  the  elements  of  malice  and  want  of  probable  cause  should  be 
inserted  in  any  issue  to  be  granted/'  To  the  general  public  such, 
warrant  seems  to  be  an  equally  illegal  one  with  a  warrant  that  a 
Sheriff  had  satisfied  himself  he  could  and  should  grant.  Still  it  is 
to  this  thin  and  rather  impalpable  distinction  that  the  opposite 
decisions  in  these  cases  must  be  attributed.  Lord  Kinloch,  the 
Ordinary,  in  Mains*  case  remarked :  "  The  privilege  may  be  forfeited 
by  formal  irregularities  in  the  proceedings.  But  in  the  present 
case  the  Lord  Ordinary  can  find  nothing  in  the  record  with  reference 
to  the  leading  ground  of  damage,  except  that  the  petition  to  the 
justices  was  not  well  or  relevantly  Lud,  and  that  the  justices- 
pronounced  a  wrong  judgment,  and  by  this  wrong  judgment  sent 
the  pursuer  to  jaiL  The  Lord  Ordinary  cannot  distinguish  th& 
case  from  that  of  an  accusation  unfounded  on  its  merits,  but  not 
alleged  to  have  been  brought  maliciously.  A  mistake  in  relevancy 
cannot,  he  thinks,  be  more  unfavourably  dealt  with  than  a  mistake 
in  the  substance  of  the  charge.  He  is  therefore  of  opinion  that  au 
issue  which  lays  the  act  merely  as  wrongful  is  not  an  issue  which 
meets  the  requirements  of  the  case."  The  Lord  President  (Lord 
Colonsay)  takes  up  rather  different  ground : — "  It  was  maintained  to 
us  that  a  Procurator-Fiscal  had  no  privilege,  and  the  case  of 
M'Crorrie  v.  Sawers  and  other  similar  cases  ^  were  referred  to  in 
support  of  that  view.  It  was  further,  on  special  grounds,  argued 
that  on  the  face  of  these  proceedings  the  charge  against  the  pursuer 
was  of  such  an  extraordinary  character,  viz.^  unlawfully  entering 
upon  a  public  highway,  which  was  a  thing  in  itself  impossible,  that 
therefore  there  could  not  be  any  necessity  for  taking  an  issue  of 
malice  and  want  of  probable  cause  ;  that  the  case  was  out  of  the 
couise  altogether  when  there  is  gross  irregularity  on  the  face  of  the 
proceedings.  Mere  failure  of  success  on  the  part  of  the  prosecution 
is  not  of  itself  a  ground  of  action,  but  there  may  be  failure  under 
circumstances  which  make  it  pretty  obvious  that  there  was  malice 
and  want  of  probable  cause  in  raising  the  action,  in  which  case  the 
party  accused  may  have  his  action,  after  acquittal,  on  the  ground  of 
malice  and  want  of  probable  cause.  There  is  another  class  of  cases 
where  the  libel  may  be  held  to  have  been  irrelevant,  or  thought  to 
have  been  ambiguous.  I  am  not  prepared  to  say  that  where  a  libel 
is  found  irrelevant  it  follows  that  the  party  who  was  accused — who 
was  apprehended  on  the  charge,  and  then  accused  and  put  to  trial — 
is  to  have  his  action  of  damages  merely  because  the  libel  was  found 
irrelevant.     I  do  not  think  there  is  any  reason  for  that.     There 

1  M'CrorHer,  Sawers  (10th  Feb.  1835,  13  S.  448);  Kdly  v,  Stuart  (16th  May 
1884,  7  W.  &  S.  848) ;  ffUl  v.  Dymoek  (7th  July  1857,  19  Macp.  955);  JFUliafMon 
V,  Linton  (18th  March  1858,  20  Macp.  808). 
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may,  iudeed,  be  such  gross  irrelevancy  on  the  face  of  the  libel  as 
shoiild  have  deterred  any  man  from  stating  the  accusation,  and  any 
Judge  from  proceeding."  It  is  this  last  sentence  which  alone  seems 
to  give  a  clue  in  the  labyrinth,  followed  up  as  it  is  by  this  explana- 
tion :  "  Such  as  if  there  were  no  statement  about  killing  a  hare  at 
all,  but  only  that  A.  B.  on  such  a  day  went  along  the  high-road. 
That  might  have  spoken  for  itself;  and  in  such  a  case  it  may  not 
be  necessaiy  to  libel  malice  and  want  of  probable  cause.  But  that 
is  not  the  nature  of  this  case.  It  was  a  question  of  relevancy 
which  the  Court  of  review  were  called  on  to  decide." 

Lord  Colonsay  should  have  contented  himself  with  this  as  his 
ground  for  the  distinction  he  was  attempting  without  going  on  to 
justify  the  Procurator-Fiscal's  enforcing  an  illegal  warrant.  "  The 
conviction  also  was  ambiguous,  for  it  was  a  conviction  on  alterna- 
tive charges.  But  that  was  the  conviction  of  the  justices " ! ! ! 
With  the  responsibilities  which  have  been  held  to  attach  to  the 
Fiscals,  no  Fiscal  should  attempt  to  enforce  an  ambiguous  warrant, 
and  accordingly,  in  a  late  Haddington  case,  the  Fiscal  not  only  did 
not  enforce  the  warrant,  but  when  a  suspension  was  brought,  he 
intimated  that  he  would  not  appear  to  support  it.  It  is  impossible 
to  see  what  other  course  was  open  to  the  Fiscal,  and  Lord  Colonsay's 
remarks  as  to  the  sentence  in  Mains*  case  and  its  enforcement  can 
only  be  explained  by  his  Lordship's  remarks  in  WUliains<yii  v. 
Linton  (18th  March  1858,  20  Macph.  812):  "The  position  of  a 
Procurator-Fiscal  is  a  very  peculiar  one ;  and  when  I  say  that  there 
is  matter  here  that  may  go  to  trial,  I  do  not  mean  to  commit  myself 
to  this,  that  the  Procurator-Fiscal  is  in  all  cases  responsible  for  the 
imprisonment  that  follows  on  a  prosecution  which  he  has  instituted. 
When  he  brings  forward  a  case  and  states  it  to  the  competent 
tribunal,  and  that  tribunal,  hearing  parties  on  each  side,  proceeds, 
with  or  without  the  intervention  of  a  jury,  to  find  the  complaint 
proven,  and  that  the  crime  was  committed,  and  pronounces  sentence, 
the  party  against  whom  the  charge  has  been  made  is  not  then  in 
the  hands  of  the  Procurator-Fiscal,  hit  of  the  law,  and  the  Procurator- 
Fiscal  cannot  then  prevent  imprisonment,  even  if  he  wished  it." 
Lord  Colonsay  was  an  old  Sheriff  (of  Perth),  and  had  constitutional 
notions  as  to  the  Procurator-Fiscal  being  only  his  hand  or  alter  ego. 
But  these  notions  logically  led,  as  we  showed  in  last  article,  to  the 
Sheriff  or  Sheriff-Substitute,  and  not  the  Fiscal,  being  responsible  for 
illegalities.  With  the  Fiscal  held  responsible,  and  not  the  Sheriff,  the 
case  is  changed,  and  the  Fiscal  must  protect  himself.  This  hesitancy 
on  our  part  to  accept  the  dictum  of  one  Lord  President,  is  borne  out 
by  the  remarks  which  another  Lord  President  (Hope),  who  had  been 
also  a  Sheriff  (of  Orkney  and  Zetland),  made  in  M'Crorrie  v.  Sawers 
(10th  Feb.  1835, 13  S.  444) :  "  If  the  Procurator-Fiscal  acted  gratui- 
tously  like  the  Justices  of  Peace  it  might  be  necessary  to  libel 
malice  to  make  the  summons  relevant,  and  I  should  have  hesitated 
to  adhere  to  the  interlocutor.     But  he  is  an  ofScer  who  is  fully 
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remunerated  for  his  trouble"!  Although  this  was  in  the  good 
old  times  before  1851,  while  Procurators-Fiscal  were  on  fees,  one 
cannot  understand  such  a  ground  of  judgment.  The  correct 
principle  of  that  case  of  M*Crorrie  v.  Sawers  is  that  laid  down  by 
Lord  Corehouse,  the  Ordinary,  that  "  the  Procurator-Fiscal  is  bound 
to  know  the  limits  of  the  district  within  which  he  is  authorized  to 
act,  and  a  bona  fide  mistake  in  that  respect  is  no  bar  to  an  action 
of  damages,  more  particularly  in  a  case  like  the  present,  affecting 
the  liberty  of  the  subject.  But  though  his  alleged  bona  fides  is  no 
bar  to  the  action,  and  therefore  cannot  be  sustained  as  a  preliminary 
Tlefence,  it  may  have  a  great  effect  with  regard  to  the  amount  of 
the  claim  against  him."  The  case  of  M'Crorrie  v.  Sawera  was 
peculiar  in  this  respect,  that  it  related  to  an  island  in  a  fresh- water 
loch.  Had  it  been  in  a  salt-water  estuary  the  Acts  of  1  William 
IV.,  c.  G9,  and  1  &  2  Vict.,  c.  119  would  have  placed  it  within 
the  jurisdiction  of  the  Sheriff,  whose  commission  the  Fiscal  held,  as 
the  jurisdiction  of  maritime  Sheriffs  is  concurrent  over  the  whole 
intervening  waters.  But  there  the  criminal  offence  alleged  was 
said  to  be  committed  in  the  Island  of  Inchmirran,  in  Loch  Lomond, 
"in  Stirlingshire,"  of  which  shire  the  defender  was  Procurator- 
Fiscal,  while  it  was  admitted  that  the  island  was  in  Dumbarton- 
shire. It  is,  to  say  the  least  of  it,  a  very  strong  thing  to  put  the 
two  cases  of  Bdl  and  of  Nelson  v.  Morrison  and  Black,  the  Cupar 
Fife  Fiscals,  in  the  same  category,  although  it  would  seem  that  this 
was  the  ratio  decidendi, 

{To  be  continued.) 


JUDICIAL  STATISTICS  OF  SHEEIFF-COMMISSAKY  AND 
JUSTICE  OF  PEACE  COURTS  FOR  1876. 

{Issued  by  authority,) 

The  first  table  is  a  comparative  one  of  the  business  in  the 
Sheriff's  Ordinary  Courts  in  the  years  1872  to  1876  inclusive. 
We  have  in  former  notices  of  these  annual  statistics  remarked,  and 
now  repeat,  that  this  table  is  perfectly  ample,  exhaustive,  and 
sufficient  of  itself  for  any  practical  purpose,  and  that  subsequent 
tables  are  of  little  or  no  importance.  We  doubt  if  ever  they  are 
read  by  many.  The  first  branch  is  the  most  material,  showing  the 
state  of  business  in  Sheriff  Courta 

Numberof  cases  within  the  years  1872     1873     1874    1875     1876 

Causes  in  dependence  at  the    1  ^.-f^g 

commencement  of  the  year    ) 
Causes  initiated  within  the  year,   6835 

Total,  8610     8400     9128     9928     9454 
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The  remark  here  is^that  notwithstanding  the  legislative  lash  and 
spurs  applied  to  ensure  despatch,  the  number  of  cases  left  off  at  the 
close  of  the  year  have  increased  in  almost  exact  proportion  to  the 
new  cases. 

The  second  branch  is  absolutely  without  any  benefit.  It  is  "  t?ie 
character  (?)  of  cases  " — ^viz.  (1)  initiated  by  summons ;  and  (2)  by 
petition  or  otherwise  than  by  summons.  Since  by  the  Act  187G  all 
actions  in  the  Sheriff  Courts  are  introduced  by  petition,  this  division 
must  cease.  It  will  henceforth  be  perhaps  necessary  that  a  distinct 
tion  should  be  made  between  ordinary  and  summary  actions.  But 
the  recesses  being  now  so  brief,  and  as  all  actions  may  proceed  in 
vacation  as  well  as  in  session,  the  distinction  seems  unnecessary^ 
It  will  be  left  to  the  Sheriff  to  distinguish  between  cases  which 
require  "  extraordiruiry  despatch,"  which  the  mere  initiatory  writ 
cannot  now,  and  indeed  never  could,  disclose. 

The  third  table  sets  forth  (1)  the  causes  disposed  of  by  final  judg- 
ments within  the  year ;  (2)  causes  taken  out  of  Court  otherwise  than 
by  final  judgments ;  and  (3)  causes  in  dependence  at  the  end  of 
the  year.  It  will  be  sufficient  to  learn  that,  in  the  year  1876^ 
under  No.  1  there  were  6173;  under  No.  2,  1462;  and  under 
No.  3,  1819;  being  very  nearly  the  proportion  given  under  former 
years.  So,  under  the  next  branch  of  decrees  in  foro  and  in 
absence,  the  year  1876  gives  2886  for  the  first  and  3287  in 
absence,  showing  a  greater  proportion  of  undefended  than  defended 
cases.  The  expense  of  a  decree  in  absence  will  now  be  greatly 
increased  by  the  condescendence  attached  to  the  petition,  and  it  is 
a  matter  for  serious  consideration  \^hether  half  fees  should  not  be 
held  sufficient  in  cases  of  decree  in  default  The  fifth  division  is 
"  Judgments  in  foro  by  the  Sheriff  in  the  first  instance,  and  by  him 
on  appeal,  and  by  the  Sheriff-Substitute."  The  sixth  division  is 
precisely  a  repetition  of  the  same  results  minuted  in  the  fifth  sec^ 
tion  of  the  Sheriffs'  work,  giving,  for  the  year  1876,  in  the  first 
instance  47  judgments,  and  1041  appeals. 

The  seventh  section  gives  the  result  of  appeals.  In  the  year  1876 
there  were  appeals  774  judgments  of  the  Sheriff-Substitute  affirmed^ 
162  reversed,  and  105  mixed  judgments.  The  eighth  division  sets 
forth  "An  analysis  of  causes  decided  by  decrees  in  foro  as  regards 
costs."  This  division  must  have  occasioned  great  trouble  to  Sheriff- 
Clerks.  It  cannot  be  held  correct,  and  is  of  no  practical  use  what^ 
ever.  The  ninth  division  gives  "  Miscellaneous  and  administrative 
business,"  and  is  of  considerable  importance.  We  give  the  items. 
under  the  year  1876  : — 


Applications  under  Bankruptcy  Act, 

2996 

„              „     Poor  Law  Acts, 

642 

„              „     Lunacy  Acts, 

2339 

„  '           „     Begistration  of  births, 

785 

„               „     Education  Act,  1872, 

241 
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Applications 

under  Master  and  Servant  Act,     , 

49 

»> 

» 

Admission  and  suspension  of 

Sheriff-Officers, 

54 

ft 

ff 

Service  of  heirs. 

609 

9f 

n 

Appointment  of  tutors  and  curators. 

32 

»» 

a 

Civil  prisoners  for  aliment, 

112 

W 

» 

SanitaiyAct,      .... 

76 

n 

n 

Merchant  Shipping  Act^      . 

36 

ff 

99 

FugsB  warrants, 

95 

» 

ft 

Lawburrows,       .... 

14 

n 

99 

For  Poor  Roll,    .... 

1129 

n 

99 

Decrees  in  absence  from  Ordinary 

Court, 

3287 

{Note, — How  can  these  cases  be  considered  admimstrativt  when  appearing 
before  as  jvdieial  T) 

Miscellaneous  applications, 1577 

{NoU. — This  large  number  is  quite  unintelligible  after  so  exhaustive  a  record 
of  all  possible  applications.) 

The  first  table  concludes  with  applications  for  eessio  honarum, 
showing,  in  the  year  1876,  212  applications,  but  how  these  were  dis- 
posed of  is  not  very  intelligible,  and  apparently  shows  no  refusal 
of  the  "  lamentable  remedy" 

It  will  thus  be  seen  that  this  first  table  substantially  serves 
every  practical  purpose.  A  column  is,  however,  added  showing 
the  quinquennial  average  ending  in  1876.  This  must  have  cost 
no  small  degree  of  minute  calculation,  but  its  benefit  is  nil 

There  follows  a  divisional  table  of  the  total  causes  in  1876,  in  the 
various  Sheriff  Courts  of  Scotland.  Glasgow,  as  may  be  expected, 
boasts  of  the  greatest  roll,  showing  1529  causes.  Edinbuigh  comes 
next,  with  754.  The  numbers  gradually  drop  ofiT,  and  no  less 
than  three  Courts  record  solitary  units,  whilst  three  appear  to  have 
experienced  a  strike  or  lock-out !  One  county  has  the  unfortunate 
note  affixed  **  the  return  is  defective,  and  not  suited  for  pvMica- 
tioii "  !  The  "  oldest  inhabitant "  is  thirled  on  Ayr,  and  its  birth  is 
stated  to  have  been  so  far  back  as  1865.  No  less  than  1662  cases 
date  their  nativity  from  1875,  whereof  no  less  than  629  are  natives 
of  the  western  metropolis.  One  striking  fact  (if  it  be  fact)  is  that 
of  10  cases  in  dependence  in  one  county,  one  saw  the  light  so 
far  back  as  1874,  and  nine  in  the  following  year,  and  were  all  in 
life  at  the  commencement  of  1876.  A  sixth  table,  covering  two 
folio  sheets,  gives  an  analysis  of  procedure  in  causes  concluded  by 
judgments  inforo.  This  table  must  have  been  prepared  with  great 
labour,  but  seems  labour  wasted.  Take  for  example  the  minute 
table  headed  "  Number  of  weeks  first  between  date  of  Sheriff- 
Substitute's  possession  (?)  of  completed  (?)  process,  and,  second,  date 
of  judgment. '     It  is  pleasing  to  discover  that  the  great  majority  of 
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judgments  by  the  SherifiF-Substitute  are  given  within  pne  week. 
There  is,  however,  a  tell-tale  folio  set  down  for  lingerers.  One  un- 
fortunate case  appears  to  have  been  laid  or  mislaid  on  the  desk  of  a 
Sheriff-Substitute  for  42  weeks ! 

A  sixth  table  gives  the  number  of  appeals  to  the  Sheriff. 
Under  recent  statutes  these  are  reduced  to  two,.or  at  the  most  four, 
stages — but  ten  appeals  are  fouud  taken  four  times  in  the  same  pro- 
cess. Strange  to  say,  there  are  two  empty  columns  appropriated  to 
five,  six,  and  above  six  appeals,  and  as  might  be  expected  they 
remain  empty,  seemingly  to  preserve  the  symmetry  of  the  foolscap. 
Several  tables  give  information  as  to  procedure  in  bankruptcy  and 
poor  law,  and  other  administrative  procedure.  The  eighth  table  sets 
forth  the  results  of  the  process  of  cessio.  'the  ninth  and  tenth,  cover- 
ing five  folio  pages,  give  the  comparative  business  in  that  hybrid 
tribunal  equivocally  called  the  "  Debts  Recovery  Court."  Now  that 
the  procedure  in  Ordinary  Courts  has  been  so  much  accelerated,  it 
would  be  well  that  this  anomalous  judicial  section  was  abrogated. 
The  Small  Debt  jurisdiction  might  be  extended  to  £20,  with  leave, 
perhaps,  to  a  defender  to  have  the  case  removed  to  the  Ordinary 
roll,  whei-e  the  sum  in  dispute  is  above  £12. 

Next  follow  lengthy  tables  of  the  Sheriffs  Small-Debt  Courts, 
with  most  minute  and  tiresome  details,  of  not  the  slightest  public  or 
practical  importance.  These  Courts  appear  still  to  be  the  favourite 
resorts  for  justice,  as  shown  by  these  tables.  But  the  Circuits,  now 
that  railways  intersect  the  land  from  Dan  to  Beersheba,  have  greatly 
diminished  the  number  of  cases,  and  appear  in  many  instances  no 
longer  to  be  necessary.  In  eight  of  these  district  Courts  the  total 
cases  within  the  year  1876  were  less  than  tm.  The  minute  sub- 
divisions of  the  results  of  the  Small-Debt  jurisdiction  must  have 
proved  no  small  annoyances  to  the  Clerks  of  these  Courts  as  well 
as  to  the  compiler  of  these  tables,  and  it  is  labour  entirely  without 
the  least  fruit. 

Statistics  are  valuable  when  distinct  and  reliable,  and  necessary 
to  illustrate  essential  and  cardinal  facts  and  principles ;  but,  with 
great  submission,  there  is  in  these  copious  and  minute  tables  the 
old  problem  of  the  coveted  needle  being  sought,  and  we  fear  sought 
in  vain,  in  a  huge  bundle  of  useless  straw.  H.  B. 


CURIOUS  CASE  OF  MISTAKEN  IDENTITY. 

[We  have  been  favonied  with  the  followiog  interesting  Paper  by  one  of  the 
Counsel  for  the  defence  of  the  prisoners  mentioned.— ^D.  J  of  J.] 

The  following  case  of  mistaken  identity  arose  out  of  what  was 
known  at  last  Spring  Circuit  at  Glasgow  as  "  the  Govan  murder," 
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in  which  an  unfortunate  cabman  lost  his  life.  It  is  so  remarkable 
in  some  respects  that  it  deserves  to  be  chronicled.  At  the  Glas- 
gow Spring  Circuit,  1877,  three  men,  named  Thomas  Farrell,  Thomas 
Hannacher,  and  John  Joyce,  were  charged  with  the  wilful  murder 
of  Alexander  M'Crae,  cabman,  by  stabbing  him  with  a  knife.  The 
facts  of  the  case  admit  of  short  narration.  About  nine  o'clock  on 
the  preceding  New  Year's  Eve,  being  a  Sunday,  three  employees 
in  the  dockyards  of  Govan — and  residing  in  that  district  of  Glas- 
gow— were  being  driven  horne  in  a  cab  from  Eenfrew,  a  distance 
of  three  miles.  When  about  one  half  of  the  way,  they  came 
upon  two  men  struggling  together,  and  as  one  of  the  two  was 
shouting  for  help  and  seemed  in  danger,  the  cabman  pulled  up  his 
horse,  and  two  of  the  persons  inside  got  out  and  went  to  see  what 
was  the  matter.  Apparently,  however,  resenting  this  interference, 
the  two  combatants,  on  their  approach,  immediately  ceased  their 
struggle  and  turned  to  attack  the  new  comers.  Seeing  this,  the 
latter  immediately  ran  back  and  got  into  the  cab ;  but  before  the 
cabman  could  get  the  door  of  it  closed,  he  was  stabbed  by  one  of 
the  two  assailants,  who  had  now  come  up.  He  was  able,  however, 
to  mount  the  box  and  drive  a  short  distance ;  but,  just  as  he  was 
starting,  one  of  the  two  men,  while  attempting  to  get  at  the  persons 
in  the  cab,  was  kicked  in  the  left  cheek  by  one  of  these,  receiving 
a  severe  and  distinct  wound.  After  driving  a  few  hundred 
yards,  the  cabman,  feeling  faint,  got  inside  the  cab;  and  an  examina- 
tion being  made,  a  deep  wound  caused  by  a  knife  was  found  on  his 
stomach.  As  by  this  time  the  cab  was  approaching  Govan,  the 
occurrence  was  quickly  made  known  to  a  large  number  of  people 
who  were  met  upon  the  road;  and  a  hue  and  cry  was  at  once 
raised.  Thomas  Farrell  was  caught  a  few  minutes  after  the  affair 
was  made  known,  while  running  along  the  streets  of  Govan,  was 
taken  into  the  presence  of  the  cabman  almost  immediately,  and  was 
identified  by  him  as  one  of  the  men  who  had  assaulted  him.  On  the 
following  day  he  was  brought  before  the  three  men  who  had  been 
passengers  in  the  cab,  and  was  likewise  identified  by  all  of  them  ; 
one  of  them  putting  his  identification  apparently  beyond  dis- 
pute by  pointing  out  that  he  had,  as  just  mentioned,  kicked 
one  of  the  assailants  on  the  left  cheek,  leaving  a  mark ; 
and  Farrell  was  seen  to  have  such  a  mark.  The  police 
authorities,  being  upon  this  satisfied  that  Farrell  was  guilty,, 
looked  about  for  his  associate  in  the  crima  Two  men,  named 
Hannacher  and  Joyce,  were  soon  arrested  upon  suspicion,  and 
Hannacher  was  identified  by  the  cabman  before  he  died,  and  by 
the  three  others,  as  having  been  participant.  Joyce  was  not 
identified.  In  the  declarations  which  Hannacher  and  Joyce  sepa- 
rately emitted,  they  agreed  in  stating  that  they  had  met  Farrell 
(whom  they  had  not  previously  known)  in  Eenfrew  on  the  Sunday,, 
and  had  spent  part  of  the  day  with  him  there,  drinking  in  an  inn  ; 
that  they  had  started  together  to  go  home  to  Govan,  where  they 
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all  resided,  in  the  evening,  but  that  Farrell  had  soon  left  them  and 
gone  on  along  the  public  road  in  front,  and  that  they  themselves 
had  ultimately  gone  home  by  a  footpath  through  some  fields,  and 
had  not  seen  the  cab,  and  knew  nothing  of  the  occurrence.  In 
addition  to  this  they  made  certain  other  statements  as  to  their 
having  gone  home  to  their  lodgings  the  same  night,  etc.,  which 
were  found,  however,  to  be  quite  fsdse.  Farrell's  statement  in  his 
declaration  was  this :  hef  admitted  having  been  in  Kenfrew  durin^^ 
the  day,  having  met  Hannacher  and  Joyce  there,  and  having  been 
drinking  with  them  in  an  inn.  He  further  stated  that  he  had 
started  to  walk  to  Govan  with  them  in  the  evening;  but  that  just 
outside  Eenfrew  he  had  parted  company  with  them;  that  he  had 
walked  home  alone,  had  met  no  cab,  and  knew  nothing  of  the 
occurrence.  He  accounted  for  the  cut  on  his  cheek  by  saying  that 
shortly  after  leaving  Benfrew  he  had,  under  the  influence  of  the 
drink  he  had  taken,  fallen  on  the  road,  and  cut  it.  Shortly  after 
Farreirs  declaration  had  been  emitted,  two  persons  came  forward 
and  made  a  statement  that  they  had  been  walking  from  Govan  to 
Kenfrew  on  the  evening  of  the  event,  and  had  met  Farrell  (whom 
they  personally  knew)  near  Govan,  and  that  several  minutes  after- 
wards they  came  upon  two  men  fighting,  and  immediately  after 
met  a  cab  which  was  approaching  the  combatants  when  they  passed 
it.  This,  it  should  be  noticed,  corroborated  a  statement  made  by 
FarreU  in  his  declaration  that  he  had  met  these  men.  It  should 
also  be  added  that,  so  far  as  the  external  appearances  went,  the 
wound  on  Farrell's  cheek  might  have  been  caused  either  by  a  kick 
or  afalL 

These,  then,  were  the  leading  facts  which  the  Crown  prosecutors 
had  before  them,  and,  in  preparing  the  case  for  trial,  they  found 
themselves  placed  in  a  difficult  dilemma.  It  was,  in  the  first 
place,  clear  that  the  declarations  made  by  Hannacher  and  Joyce 
were  false, — Hannacher  being  distinctly  identified, — and  in  the 
second  place  that,  as  all  the  evidence  went  distinctly  to  show, 
only  two  persons  were  directly  concerned  in  the  crime.  The 
cabman  and  the  m^n  in  the  cab  were  certain  that  only  two 
persons  were  participant,  and  there  were  here  three  prisoners. 
But  naturally  the  Crown  authorities  wei*e  quite  satisfied,  looking 
to  their  declarations  and  other  incidents,  that  Hannacher  and 
Joyce  had  been  together  all  the  evening,  and  that  Joyce,  if 
not  accessory,  at  least  knew  all  about  the  aJBfair.  In  these  circum- 
stances, Farrell  and  Hannacher  being  clearly  identified  by  all  the 
persons  who  were  present,  and  Joyce  not  being  identified,  it  was 
resolved  to  give  Joyce  the  opportunity  of  becoming  a  witness, 
relieving  him  thereby,  as  "  Queen's  evidence,"  from  all  liability  to 
prosecution.  Joyce  expressing  willingness,  his  precognition  was 
accordingly  taken,  and  was  to  the  effect  that  Farrell  and  Hannacher 
were  guilty  of  the  deed,  he  himself  being  close  by  at  the  time,  but 
not  taking  part  in  it.  As  the  day  of  the  trial,  however,  approached, 
VOL.  XXII.  So.  CCLm. — JANUARY  1878.  c 
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Joyce,  on  being  again  carefully  questioned  on  the  part  of  the 
Grown,  and  by  the  agent  for  the  defence,  displayed  great  hesitation 
and  confusion  in  replying  to  interrogatories  put  to  him,  and  became 
self-contradictory  in  details.  And,  finally,  on  the  day  previous  to 
that  fixed  for  the  trial,  Hannacher  made  a  confession  to  the  agent 
for  the  defence,  to  the  effect  that  Joyce  and  he  were  alone  concerned 
in  the  crime,  and  that  Farrell  was  not  present  at  alL  Upon  this 
being  intimated  to  the  Crown  prosecutors,  they  were,  reading  the 
evidence  in  a  new  light,  ultimately  forced  to  the  conclusion,  even 
in  the  face  of  all  the  direct  evidence  of  identification,  that  Joyce  was, 
after  all,  the  guilty  party,  and  that  Farrell  was  wholly  innocent. 
And  accordingly  the  case  against  Farrell  was  at  once  withdrawn, 
and  Hannacher,  having  pleaded  guilty  to  culpable  homicide,  received 
a  sentence  of  penal  servitude.  Thus  the  guilty  Joyce  escaped 
as  "  Queen's  evidence."  Yet  no  possible  blame  can  be  attached  to 
the  Crown  prosecutors  for  the  mistake,  as  the  case,  as  one  of  mis- 
taken identity,  is  most  remarkable.  We  have  Farrell  distinctly 
identified  by  the  dying  cabman  within  an  hour  after  the  occurrence, 
and  on  the  following  day  by  the  three  other  persons  present.  And 
what  especially  seemed  to  place  this  identification  beyond  all 
reasonable  doubt  was  the  fact  that  Farrell  had  a  mark  on  the  left 
cheek,  on  the  very  spot  where  one  of  the  men  had  kicked  his 
assailant.  Had  Joyce  ako  such  a  wound  on  his  cheek  ?  It  was 
found  afterwards,  from  independent  testimony,  viz.,  of  his  having 
been  seen  washing  a  wound  in  the  house  he  had  gone  to  the  same 
night,  that  he^  had ;  but,  owing  to  his  non-identification,  attention 
had  not  been 'called  to  it  at  the  time  he  was  arrested.  Farrell  and 
Joyce  were  men  of  very  considerable  resemblance,  particularly  in 
regard  to  size  and  shape  of  body.  There  can  be  no  doubt,  there- 
fore, that  the  cabman  was  deceived  by  this  resemblance  in  the 
hurry  of  the  struggle,  the  night  being  pretty  dark.  And  so  with 
the  three  persons  in  the  cab  (who  all  gave  their  testimony  with 
perfect  bona  fides),  and  who,  if  they  had  any  dubiety,  would  no 
doubt  have  it  dissipated  by  the  curious  fact  that  Farrell  had  the 
very  wound  on  the  left  cheek  which  they  would  naturally  look  for. 
It  ia  obvious  that  if  Joyce  had  been  a  little  more  audacious  and 
consistent  in  his  false  statements,  and  if  Hannacher  had  not  chosen 
to  confess,  Farrell  could  hardly  possibly  have  escaped  conviction. 
The  evidence  of  those  persons  who  said  they  met  him  on  the  road 
near  Govan,  prior  to  their  coming  to  the  scene  of  the  occurrence, 
would  natundly  have  been  looked  upon  as  merely  a  desperate 
attempt  at  proving  an  cUibu  The  case  may  profitably  be  regarded 
as  showing  the  danger  of  placing  too  implicit  reliance  upon  direct 
evidence  in  questions  of  identification.  Wherever  circumstantial 
evidence  is  found  to  be  at  variance  with  direct  testimony,  the  latter 
x)ught  always  to  be  received  with  the  greatest  caution. 
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A  Treatise  on  the  Law  of  ArbUrcUion  m  Scotland.  By  John 
MoNTGOMERiE  Bell,  Esq.,  Advocate.  Second  Edition.  Edin- 
hvLTgh:  T.&  T.Clark.     1877. 

It  is  now  upwards  of  sixteen  years  since  the  first  edition  of  this 
useful  work  appeared,  and  it  has  ever  since  maintained  a  high  place 
as  an  authority  on  the  subject  which  it  professes  to  treat.  During 
the  years  which  have  elapsed  since  its  original  publication  there 
have  been  accumulating,  of  course,  a  considerable  number  of  de- 
cisions relating  to  the  law  of  arbitration,  and  these  we  now  find 
embodied  in  the  present  edition,  which  has  also,  we  are  told  in  a 
prefatory  note,  had  the  benefit  of  a  few  final  additions  and  corrections 
by  the  late  author,  whilst  it  has  now  been  produced  under  the 
careful  and  experienced  supervision  of  Mr.  Kirkpatrick.  It  is 
almost  unnecessary  to  say  anything  iu  favour  of  a  work  which  has 
been  already  received  with  so  much  favour  by  the  profession ;  in 
it  is  contained  every  information  at  all  connected  with  arbitration ; 
in  fact,  the  only  faidt  we  have  to  find  with  the  book  is  that  it  is  too 
voluminous ;  it  might,  we  think,  have  been  curtailed  with  advantage. 
There  is  an  able  historical  introduction,  which  commences  by  a 
notice  of  the  first  arbitration  cctse  of  which  the  history  has  come 
down  to  us,  viz.,  that  in  which  Paris  was  the  arbiter  and  the  three 
goddesses  Juno,  Pallas,  and  Venus  the  contending  parties.  Passing 
from  such  mythical  accounts  however,  the  history  of  arbitration  is 
brought  down  to  the  time  when  it  was  formally  recognized  as  a 
competent  method  of  settling  disputes  in  this  country,  and  when, 
in  order  to  make  the  proceeding  more  binding  on  the  parties  than 
it  had  hitherto  been,  the  25th  of  the  Articles  of  Begulation  of  1695 
was  passed,  declaring  all  reductions  of  arbitrations  to  be  incompet- 
ent, except  upon  the  grounds  of  corruption,  bribery,  and  falsehood. 
The  nature  and  object  of  the  contract  of  submission  is  then  discussed, 
first  independently  of  the  above  enactment,  and  afterwards  with 
reference  to  it.  The  constitution  and  construction  of  the  contract 
is  brought  under  our  notice,  the  general  rules  relating  to  it  being 
laid  down  and  the  exceptions  carefully  pointed  out.  In  alluding  to 
the  rule  which  makes  it  imperative  for  the  validity  of  submission 
that  the  arbiters  should  be  named  in  it,  the  author  does  not  allude 
to  one  form  of  submission  which  we  lately  met  with,  and  which  we 
mention  here,  but  more  as  a  historical  curiosity  than  anything  else.  It 
occurs  as  an  ancillary  clause  in  a  Band  of  Friendship  formed  between 
certain  noblemen  and  gentlemen  in  the  year  1578  for  the  repressing 
of  divers  troubles  in  the  country.  After  binding  the  parties  to  be 
true  to  each  other,  the  deed  pi-oceeded — "  Gif  it  sail  happen,  as  God 
forbid,  ony  difierent,  slaughter,  bluid,  or  other  inconvenient,  to  fall 
out  amangs  us,  our  friends,  servants  or  dependers,  the  same,  of  what- 


36  REVIEWS. 

somever  weclit  or  quality  it  sail  be  of,  sail  be  remitted  to  the 
decision  and  judgment  of  the  remanent  of  us,  wha  sail  have  power 
to  judge  and  decern  thereintill,  whase  sentence  and  decreet  baith 
the  parties  sail  bide  at,  fulfil,  and  observe  without  reclamation,  and 
sail  be  as  valid  and  effectual  in  all  respects,  and  have  as  full  exe- 
cution, as  the  same  had  been  given  and  pronounced,  after  cognition 
in  the  cause,  by  the  Lords  of  Session,  Justice-General  of  Scotland, 
or  ony  other  judge  ordinar  within  this  realm." 

We  must  pass  on,  however,  to  consider  the  general  plan  of  this 
work.  After  the  contract  of  submission  itself  is  considered,  the 
parties  to  the  contract  are  next  treated  of,  and  the  subject-matters 
which  may  be  competently  submitted  to  arbitration.  Following 
that,  we  have  fourteen  chapters  devoted  to  the  powers  and  duties  of 
arbiters  and  oversmen ;  the  award  itself  is  next  discussed,  and  the 
subject  of  the  judicial  reference  is  also  carefully  considered.  The 
last  of  the  six  books  into  which  the  work  is  divided  is  devoted  to  a 
variety  of  miscellaneous  subjects  which  have  not  fallen  within  the 
scope  of  the  other  books.  Some  of  these  are  of  the  utmost  import- 
ance, such  as  the  use  of  action  or  diligence  upon  an  award,  the 
grounds  of  challenge  of  an  award,  the  remuneration  of  an  arbiter, 
and  the  like.  As  an  appendix  we  have  no  less  than  thirty-two 
styles  of  deeds  which  are  connected  with  the  various  steps  of  a 
submission.  Altogether,  we  may  safely  say  that  this  voliune 
contains  everything  which  bears  on  the  subject  of  arbitration. 
Sometimes  indeed,  as  we  have  before  hinted,  the  style  is  somewhat 
diffuse,  and  the  same  information  is  repeated  at  different  parts  of 
the  book,  but  this  is  a  fault  on  the  right  side.  Mr.  Elirkpatrick's  care 
and  attention  is  conspicuously  shown  in  the  notes,  the  references 
being  brought  down  to  the  latest  date  and  the  latest  editions,  winle 
not  a  little  entirely  new  and  instructive  matter  has  been  added  by 
his  hand.  We  have  much  pleasure  in  recommending  the  second 
edition  of  this  useful  work  to  the  attention  of  the  profession. 

Hie  Law  relating  to  Trustee  and  Post-Office  Savings  Banks,  with 
n/)tes  of  decisions  and  awards  made  hy  the  Barrister  and  tJte 
Registrar  of  Friendly  Societies.  By  Urquhart  A.  Forbes  of 
Lincoln's  Inn,  Esq.,  Barrister-at-Law.  London:  Hardwicke 
and  Bogue.     1878. 

Im  the  preface  the  author  hints  that  his  manual  on  savings  banks 
may  prove  useful  both  to  the  trustees  and  managers  of  such  in- 
stitutions, and  to  depositors.  To  the  former  of  these  classes  Mr. 
Forbes's  book  will  be  of  some  use,  but  he  is  certainly  too  sanguine 
in  hoping  that  the  latter  will  be  able  to  derive  much  assistance 
from  a  work  which  necessarily  embodies  so  much  statute  law.  It 
is  certainly  convenient,  especially  for  those  who  are  much  occupied 
with  the  management  of  savings  banks,  to  have  in  a  handy  form 
the  various  Acts  which  regidate  these  most  useful  institutions.  Mr. 
Forbes  has  besides  annotated  these  Acts,  giving  not  merely  cross- 
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references,  but  also  notes  of  points  decided  by  the  Eegistrar  of 
Friendly  Societies,  and  also  by  the  Barrister-at-law,  appointed 
under  the  Savings  Banks  Acts  (an  office  which  has  been  now 
abolished).  Although  these  decisions  possess  no  binding  authority, 
and  may  be  disregarded  by  the  present  or  any  future  Eegistrar, 
they  form  a  practical  guide  .of  some  value  to  persons  engaged  in 
the  administration  of  savings  banks.  We  think,  however,  that  Mr. 
Forbes  would  have  rendered  his  work  more  serviceable  if  he  had 
digested  the  statutes,  and  thrown  them  so  far  as  possible  into  one 
series  of  consecutive  clauses,  and  so  have  dispensed  with  the 
necessity  for  the  repeated  use  of  cross-references,  which  are  a  little 
bewildering  to  the  lay  mind.  It  is  not  sufficient  to  point  out  that 
two  clauses  in  separate  Acts  must  be  construed  together ;  but  the 
author  of  a  manual  such  as  Mr.  Forbes's  ought  to  state  the  construc- 
tion which  is,  in  his  view,  to  be  put  upon  them.  The  index  is  very 
full,  and  will  be  found  of  great  use  by  all  who  have  occasion  to 
consult  the  Acts.  The  Acts  are  prefaced  by  two  chapters,  in  the 
first  of  which  an  interesting,  though  rather  meagre,  account  is  given 
of  the  rise  of  savings  banks,  and  of  the  successive  enactments 
which  have  been  passed  affecting  them ;  and  the  author  points  out 
the  necessity  for  a  thorough  revision  of  the  statutes  relating  to  the 
Post  Office  Savings  Banks.  In  the  second  chapter  Mr.  Forbes 
deals  with  the  jurisdiction  conferred  by  statute  on  the  Eegistrar 
of  Friendly  Societies,  but  it  is  a  little  difficult  to  gather  how  the 
powers,  formerly  vested  in  the  Barrister-at-law  appointed  under 
the  Savings  Bank  Acts,  have  been  distributed.  It  is  said  that  certain 
of  them  have  been  conferred  on  the  Eegistrar,  but  the  author  has 
omitted  to  state  to  what  quarter  application  must  be  made  to  put 
the  remaining  powers  in  operation.  A  reference  to  the  index, 
however,  shows  that  these  powers  are  now  vested  in  the  Solicitor 
to  the  Treasury;  but  the  reader  requires  to  consult  several  clauses 
of  Acts  of  Parliament,  and  notes  upon  them,  before  he  ascertains 
this  important  point,  which  ought  certainly  to  have  been  stated 
in  the  introductory  chapters.  On  the  whole,  however,  this  is  a 
useful  and  handy  manual,  and  contains  much  valuable  information, 
and  by  bringing  the  existing  statutes  together,  enables  the  student 
to  gain  more  easily  a  knowledge  of  the  important  laws  aflPecting  the 
interests  of  large  numbers  of  the  working  classes  than  is  possible 
from  the  Acts  themselves,  as  they  stand  in  the  statute-books  of 
their  respective  years. 


©bituarg. 

John  Berry,  Esq.  of  Tayfield,  Advocate,  died  at  Mazzomonte, 
near  Nice,  on  the  17th  of  December,  at  the  comparatively  early  age 
of  fifty-thi-ee.     Mr  Berry  was  educated  at  the  Edinburgh  Academy, 
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where  during  six  years  be  and  his  brother.  Professor  Berry  of  Glas- 
gow, alternately  headed  the  same  class.  His  university  studies 
were  prosecuted  at  Glasgow  and  Edinburgh,  at  both  of  wliich  uni- 
versities he  distinguished  himself.  In  1849  he  was  called  to  the 
Bar,  where  bis  great  natural  shrewdness  and  business  aptitude 
would  probably  have  insured  his  success.  But  the  experiment  was 
scarcely  tried ;  for  on  his  father's  death  in  1852  he  succeeded  to 
the  estate  of  Tayfield,  which  afforded  him  more  congenial,  and  not 
less  profitable,  occupation.  Situated  right  opposite  to  the  great 
and  rapidly  increasing  town  of  Dundee,  beyond  the  reach  of  its 
smoke,  though  within  sight  of  its  chimneys,  with  the  noble  estuary 
of  the  Tay  stretching  out  before  it,  Tayfield  possessed  exceptional 
advantages  for  feuing  and  building  purposes.  Of  these  Mr.  Berry 
did  not  fail  to  take  the  fullest  advantage.  Almost  the  whole  of  the 
now  considerable  pleasure  town  of  Newport,  with  its  adjacent  villas, 
is  built  on  his  lands,  and  to  its  development,  and  the  interests  of 
those  whom  he  had  induced  to  become  his  neighbours,  his  life  was 
henceforth  devoted.  The  parish  church  of  Foigan  being  at  some 
distance,  he  promoted  and  largely  contributed  to  the  erection  of  a 
church,  which  has  since  been  made  the  ^^tuxid  sacra  church  of  the 
district.  He  was  a  Justice  of  the  Peace,  a  Commissioner  of  Supply, 
a  Boad  Trustee,  a  member  of  the  School  Board,  etc. ;  and  far  from 
holding  these  offices  as  mere  accidents  of  his  position,  he  was  as 
ready  as  he  was  able  on  all  occasions  to  take  the  labouring  oar  in 
their  management  Those  of  his  old  friends  whom  chance  or  choice 
brought  within  the  scope  of  his  kind  offices  will  not  forget  his 
genial  and  unostentatious  hospitality,  and  the  zeal  with  which  he 
laboured  for  their  happiness  and  enjoyment.  His  temper  was 
eminently  cheerful;  he  had  a  strong  sense  of  humour,  and  a  lively 
relish  for  fun.  Considering  his  years,  it  was  remarkable  in  how 
great  a  degree  he  exhibited  the  simplicity  and  raciness  of  chaitwter 
for  which  the  old-fashioned  Fife  gentry  were  so  celebrated.  Had 
he  lived  a  century  earlier,  the  relations  which  subsisted  between 
him  and  his  old  butler,  and  his  still  more  venerable  aunt,  would 
have  furnished  a  bright  page  in  Dean  Kamsay's  "  Reminiscences."  As 
it  is,  kindly  and  pleasant  as  they  all  were,  the  remembrance  of 
them  will  do  something  to  fill  the  sad  blank  which  the  premature 
death  that  he  accepted  so  meekly  occasions  in  the  wide  circle  of 
his  relatives  and  friends.  Mr.  Berry  married  in  1858  a  daughter  of 
the  late  Mr.  Bum  Murdoch  of  Gartincaber,  and  leaves  a  family  of 
two  sons  and  two  daughters. 


^he  ittottth. 


The  Irish  Law  Repw^ts. — Our  Irish  brethren  seem  at  present  to 
be  in  great  distress  in  reference  to  the  way  in  which  the  authorized 
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series  of  Law  Beports  is  conducted.  For  some  time  past  the  Lord 
Justice  of  Appeal  Christian  has  intimated  in  no  measured  terms  his 
opinion  of  the  value  of  the  reports,  complaining  very  much  of  his 
judgments  being  continually  misstated  in  them.  At  last,  how- 
ever, in  an  appeal  case.  Hone  v.  Blanchi,  after  the  Lord  Chancellor 
had  delivered  his  judgment,  the  Lord  Justice  said  that  he  agreed 
with  the  Chancellor  that  the  appeal  should  be  dismissed  with  costs, 
but  that  was  all  he  could  allow  himself  to  say  in  the  case.  He 
then  proceeded  to  state  his  resolution  that,  owing  to  the  way  in 
which  his  decisions  had  been  reported,  he  would  not  in  future  give 
any  reasons  for  his  judgment,  but  would  simply  indicate  his  opinion 
in  a  formal  manner.  In  support  of  this  resolution  the  Lord  Justice 
delivered  a  long  and  strong  speech,  in  the  course  of  which  he  went 
over  in  detail  a  judgment  of  his  in  the  case  of  Levris  v.  Letois,  the 
ipsissima  verba  of  which  the  Law  Beports  had  professed  to  give. 
Certainly  the  specimens  he  quotes  of  the  words  of  the  report,  as 
compared  with  his  own  MS.,  do  not  give  a  favourable  opinion  of 
the  accuracy  of  the  former.  We  may  give  one  sentence  as  an 
example.  What  the  Lord  Justice  really  read  as  part  of  his  judgment 
was  as  follows : — 

"  But  when  he  chooses  to  follow  the  very  track  legislated  for,  so 
to  say,  by  the  settlement,  when  he  chooses  to  have  the  lands  con- 
veyed to  the  trustees  of  the  settlement  as  such,  then  I  say  his 
attempt  to  impose  any  trust  whatever  is  superfluous  and  inopera- 
tive ;  for  on  the  instant  the  land  passes  to  the  trustees,  the  trust 
which  the  settlement  had  been  holding  in  readiness  for  them 
instantly  attaches." 

The  above  sentence,  we  are  told,  appeared  in  the  reports  thus : — 

"  But  when  he  chooses  to  follow  the  proviso,  and  treat  the  lands 
as  loch-gpiMed  in  hy  the  settlement,  he  could  not  introduce  the 
p'iwer"  ! 

If  this  is  a  fair  specimen  of  the  Irish  Law  Beports,  we  confess  to 
having  some  sympathy  with  the  Lord  Justice's  complaints.  That 
learned  Judge,  towards  the  close  of  a  speech  full  of  very  vigorous 
Saxon,  expresses  his  belief  that ''  in  the  whole  vast  ocean  of  printed 
matter  since  the  days  of  Caxton  .  .  .  there  could  not  be  found, 
within  an  equal  space;  such  a  mass  of  utterly  worthless  rubbish  as 
makes  the  staple  of  the  eleven  Equity  volumes  of  the  Irish  Reports!* 
These  be  "  prave  'orts,"  and  we  should  like  to  hear  what  can  be  said 
in  reply  to  them.  For  a  genuine  philippic,  of  a  sort  seldom  heard 
now-a-days,  we  would  recommend  to  our  readers  the  speech  of  the 
Lord  Justice  as  reported  in  our  contemporary,  the  Irish  Law  Times 
(24th  Nov.)  Meanwhile  it  has  created  a  sensation  in  the  Irish 
Courts,  and  considerable  regret  and  annoyance  is  expressed  by  the 
profession  at  the  resolution  to  which  the  Lord  Justice  has  come, 
viz.,  to  deliver  his  judgment  without  assigning  any  reasons  therefor. 

The  Press  on  Legal  Maxims. — The  Pail  Mall  Gazette  says : — "  A 
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truly  extraordinary  *  old  maxim'  of  law  is  that  which  the  Times  has 
formulated  this  morning  (Nov.  28)  in  its  leading  article  on  the 
Portuguese  marriage  casa  The  maxim  which  it  cites  is  made  to 
run  thus:  '  Consensus  fadt  concubUum!  No  doubt  this  contains — 
or  at  any  rate  should  be  deemed,  by  all  well-regulated  persons,  to 
contain — a  wholesome  truth ;  but  it  is  not  exactly  the  truth  con- 
veyed in  the  principle  usually  stated  as  '  Consensus  nan  cancuhitvs 
facit  maiHmonium' "  Even  legal  periodicals,  however,  sometimes 
make  a  slip. .  One  of  the  most  amusing  blunders  we  ever  came  across 
is  contained  in  the  twelfth  volume  of  the  Scottish  Law  Eeporter,  p. 
423.  In  giving  judgment  in  the  appeal  case  of  Symington  v. 
Symington,  March  18, 1875,  Lord  O'Hagan  is  made  to  quote,  "as  a 
maxim  which  experience  sustains,"  the  words  Nenw  repente  Juitfur 
pessimtLSf  which,  though  possibly  as  sensible  a  reading  as  turpis- 
simus,  is  certainly  not  so  usual. 

A  Laconic  Judgment, — ^We  ventured  last  week  to  inquire  whether 
a  great  many  of  the  judgments  which  are  now  delivered  are  not 
very  much  longer  than  is  desirable ;  whether,  in  fact,  it  is  really 
necessary  that  every  step  of  the  process  by  which  a  learned  judge 
has  arrived  at  his  judgment  should  be  set  forth,  or  that  every  topic 
that  can  be  suggested  in  connection  with  the  case  should  be  fully 
discussed.  But  we  were  hardly  prepared  for  so  practical  a  reply  to 
our  query,  or  so  excellent  an  illustration  of  the  advantages  of 
brevity,  as  has  been  given  by  the  Master  of  the  Rolls  this  week. 
In  an  administration  action,  in  which  the  plaintifif  and  her  next- 
door  neighboiir  and  the  defendant  were  examined  and  cross- 
examined  in  court,  the  learned  judge  delivered  judgment  as 
follows: — "I  do  not  believe  the  plaintiff  on  her  oath;  nor  do 
I  believe  Mrs.  A.,  her  witness.  I  do  believe  the  defendant  on 
his  oath;  therefore  I  dismiss  the  action,  with  costs." — Solicitor^ 
Journal. 

Comfort  V.  Litigation. — ^We  drew  attention  some  time  ago  to  the 
manifold  discomforts  suffered  by  witnesses  in  Mr.  Justice  Fry's 
Court,  and  suggested  that  perhaps  a  wealthy  Inn  of  Court  might, 
without  unduly  trenching  on  its  resources,  afford  its  judicial  tenant 
a  "cabman's  shelter"  outside  his  court.  We  are  still  unable  to 
see  why  witnesses  are  subjected  to  such  hardships,  but  we  confess 
with  humiliation  that  we  have  hitherto  been  in  gross  darkness  as 
regards  one  important  purpose  served  by  arrangements  which  not 
oiJy  drive  witnesses  out  in  the  rain  and  cold,  but  also  subject  to 
discomfort  parties  to  pending  causes  who  cannot  find  room  in  the 
court  We  now  see  that  aflBiiction  subdues  the  unruly  passions  of 
the  litigant ;  cold  rain  damps  his  ardour,  and  the  sylvan  cliilliness 
of  the  Lincoln's-Inn  gardens  suggests  to  his  mind  peaceful  thoughts 
towards  his  brother  man,  while  it  brings  to  his  imagination  visions 
of  success  in  litigation  dearly  bought  by  rheumatic  old  age.    In  a 
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case  of  Dolman  v.  Dansan,  which  was  in  Mr.  Justice  Fry's  paper 
on  Wednesday,  counsel  announced  that  the  case  was  expected  to 
have  occupied  much  time ;  but, "  owing  in  great  part  to  the  structural 
difficulties  of  the  court,"  the  parties  had  met  in  Lincoln's-Inn 
gardens,  renewed  their  former  friendship,  and  settled  the  matter  in 
dispute. — Solicitors*  Journal. 

Jvdge  and  Jury. — At  a  Jury  Court  held  at  Greenlaw  on  the  18th 
of  December,  the  newspapers  report  a  curious  scene.  The  learned 
Sheriff  of  the  county  having  been  somewhat  late  in  taking  his  seat 
on  the  Bench,  a  juryman  rose  and  said,  "  My  Lord,  if  I  had  been  a 
minute  late  I  would  have  been  fined ; "  another  juryman  made  a 
similar  observation,  and  the  public  in  the  Court-room  applauded. 
The  Sheriff  then  ordered  the  Court  to  be  cleared,  and  the  ballot  for 
the  jury  was  proceeded  with.  So  far  the  Judge  had  only  exercised 
his  undoubted  prerogative ;  nay  more,  the  conduct  of  the  jurymen 
who  made  the  observations  referred  to  was  such  that  we  think  the 
SheriflF  would  have  been  quite  justified  in  committing  them  for 
contempt,  if  he  thought  such  a  procedure  judicious  in  the  circum* 
stances.  What  he  did  do,  however,  is  not  so  easily  defended.  On 
one  of  the  gentlemen  who  had  spoken  being  chosen  to  sit  on  the 
jury,  the  learned  Sheriff  intimated  to  him  that  he  need  not  come — 
in  fact,  ordered  him  to  retire.  Now  there  is  no  doubt  that  both 
the  prosecutor  and  the  accused  have  five  peremptory  challenges, 
but  this  is  the  first  time  we  ever  heard  of  a  judge  interfering  with 
the  composition  of  an  assize.  It  is  in  our  opinion  a  most  uncon- 
stitutional procedure,  and  we  question  if  the  sentence  following,  or 
the  verdict  of  a  jury  which  had  been  interfered  with  in  such  a  way 
by  the  Judge,  woidd  be  sustained  on  a  suspension.  Meanwhile  it 
is  holding  out  a  premium  to  impertinence  if  every  juryman  who 
chooses  to  conduct  himself  in  an  unbecoming  manner  towards  the 
Judge  is  to  be  excused  from  serving  on  the  jury. 


Wxt  Scattish:  Jato  iRagasinc  aitb  SItcrttf  (Kourt  "Eejjortcr. 


SHERIFF  COURT  OF  PERTHSHIRE. 
SheriJQf  Babclat. 

THOMAS  F.  IfACFARLANS  V.  DAVm  PHILIPS. 

lAhd — AmendmtiU  of  Record  under  the  Sheriff  Gourte  Act  1876. — ^An  action  was 
biought  concluding  for  damages  in  respect  of  a  libel  in  a  newspaper.  At  the  com- 
mencement of  the  pursuer^s  examination  it  was  discovered  that  an  error  in  date 
had  been  committ^  in  the  record.  The  defender  thereon  objected  to  the  proof 
proceeding.  The  nursuer  moved,  under  the  Act  1876,  to  be  allowed  to  amend 
the  record.     The  aefender  objected,  and  the  Sheriff-Substitute  reserved  the 
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point,  and  allowed  the  proof  to  proceed.    The  following  interlocutoiB  were- 
subsequently  pronounced : — 

**  Perth,  22n(i  Aitgust  1877.— Having  heard  parties'  procurators,  and  made 
avizandum  with  the  process,  proofs,  and  debate, — On  the  motion  of  the  pursuer, 
made  at  the  diet  of  proof,  allows  him  to  amend  the  first  article  of  averment  in 
his  condescendence  by  substituting  the  words  'Wednesday  the  30th  May' 
instead  of  'Tuesday  the  28th,'  but  finds  the  pursuer  liable  to  the  defender  in 
£\  of  expenses  for  the  inaccuracy  :  Finds  as  matters  of  fact,  first,  the 
defender  is  the  editor  and  the  advertised  printer  and  publisher  of  the  StrcUheam 
Herald  at  the  date  of  the  publication  of  that  paper  in  which  the  article  forming 
the  subject  of  the  action  was  inserted ;  second,  the  said  newspaper,  nublished 
of  date  the  2nd  June  1877,  contained  an  article  headed  *  Mutnill  Midnight 
Brawlers,'  and  setting  forth  that  a  number  of  noisy  individuals  had  come  to 
Muthill  from  a  neighbouring  town  to  attend  a  lottery,  and  one  of  the  more 
prominent  brawlers  was  *  a  portly  knight  of  the  Camera,'  and  that  the  brawlers 
were  drunk,  and  broke  some  windows  of  the  Black  Bull  Inn,  and  otherwise 
misbehaved  themselves,  which  had  been  reported  to  the  authorities;  fhirdj 
the  said  paragraph  is  libeUous,  and  was  of  and  concerning  the  pursuer,  and 
was  so  understood  and  believed  by  himself  and  by  many  or  the  inhabitants  of 
Crieff,  where  he  resided,  and  had  for  some  years  carried  on  business  as  a 
photographer :  Therefore  decerns  against  the  defender  for  ten  pounds  of 
damages  :  Finds  the  defender  liable  in  costs  on  the  scale  of  the  award  :  Remits 
the  account  thereof  to  the  auditor  to  tax,  and  decerns.  Hugh  Barclat. 

**  Note, — The  correction  of  the  record  is  of  a  mere  clerical  error,  and  was 
induced  by  the  defender's  own  newspaper  article,  w^here  Tuesday  was  inserted 
instead  of  Wednesday.  The  defender  made  no  objection  in  preparing  the 
record,  and  it  would  be  a  miscarriage  of  justice  now  to  send  parties  out  of 
Court  when  Uie  case  is  ripe  for  judgment  There  is  no  question  but  that  the 
article  is  libellous.  There  can  be  as  little  doubt  that  it  was  intended  for  the 
pursuer,  and  so  it  was  understood  by  him  and  many  of  the  public.  It  is  no 
plea  that  some  of  the  general  public  did  not  so  understand  its  application,  and 
that  others  took  it  as  a  joke.  It  might  appear  as  such  to  those  to  whom  it  had 
no  application,  but  it  was  far  different  to  the  person  held  up  to  ridicule,  and 
whose  professional  business  depended  on  public  favour  amongst  many  competi- 
tors. It  clearly  was  meant  to  apply  to  tne  pursuer  and  another  Crieff  man. 
The  'brawlers'  were  represented  to  have  made  a  foray  from  ' a  neighbouring 
town,'  and  that  one  of  their  number  was  '  a  long-l^ged,  swarthy-complexioned 
son  of  Crispin,'  and  another  was '  a  portly  knight  of  the  Camera.'  Cneff  is  the 
next  town  to  Muthill,  and  the  pursuer  was,  on  the  Wednesday  before  the  pub- 
lication of  the  paragraph,  at  a  bazaar  or  lottery  at  Muthill,  and  had  been  at 
the  Black  Bull  Inn.  The  personal  appearances  of  the  pursuer  and  his  friend 
the  slioemaker  precisely  corresponded  to  the  Crieff  brawlers  as  represented  in 
the  paragraph.  But  certainly  there  were  no  broken  windows  or  anything 
approaching  to  a  brawl  or  riotous  proceedings,  and  the  pursuer  assuredly  was 
not  drunk.  When  the  pursuer  complained  of  the  paragraph  the  defender  was 
bound  to  give  up  the  person*  who  'communicated'  the  paragraph,  which,  of 
course,  on  its  face  appears  as  having  emanated  from  Muthill.  If  ne  refused  or 
declined  to  reveal  the  author,  then  he  took  his  place  and  liability.  It  is  no 
excuse  that  in  the  next  issue  of  the  newspaper,  on  the  authority  of  the  anony- 
mous author,  the  defender  inserted  a  paragraph  to  the  effect  that  it  did  not 
apply  to  the  pursuer  or  to  another  named  photographer  in  Crieff,  to  whom  it 
could  not  apply,  seeing  that  there  is  no  evidence  tnat  that  gentleman  was  at 
Muthill  on  any  day  of  the  week  in  which  the  riotous  conduct  was  said  to  have 
happened.  It  was  very  easy,  when  the  article  was  complained  of,  to  say  that 
it  did  not  apply  to  the  pursuer  or  to  another  photographer  to  whom  it  could 
not  possibly  apply.  It  is  not  shown  that  the  public  believed  the  recantation 
without  evidence  of  the  persons  to  whom  it  did  apply.  Moreover,  the  facts  as 
shown  in  the  proof  were  exaggerated,  if  not  actually  false.   One  important  fact 
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is,  that  neither  in  tlie  second  pnblished  aitide,  nor  at  any  time,  nor  in  any 
manner,  has  there  been  any  apology  made  or  re^t  expressed  for  the  libel,  nor 
any  tender  made  in  the  recora  of  this  process.  There  is  no  censorship  of  the 
press  in  this  country.  But  its  liberty  and  power  greatly  depend  on  its  truth- 
fulness and  abstinence  from  attacks  on  personal  character.  The  onl;^  protec- 
tion or  remedy  is,  wherever  the  liberty  is  abused  to  the  injury  of  individualB, 
to  give  ample  damages.  The  pursuer,  as  might  be  expected,  has  not  proved 
actual  ascertained  damages  ;  but  assuredly  such  a  paragraph  was  calculated  to 
wound  the  feelings  of  any  individual,  however  blunt ;  nor  could,it  tend  to  pro- 
mote the  pursuer's  character  in  public  estimation.  The  award  now  given 
appears  sufficient  reparation  for  tne  injury  inflicted.  The  defender  has  in- 
geniously striven  to  establish  that  any  decrease  of  the  pursuer's  business  has 
arisen  either  from  competition  or  from  atmospheric  causes  inimical  to  the 
pursuer's  art  It  rested  with  the  pursuer,  if  he  maintained  real  loss  or  damage, 
to  prove  such,  and  the  defender  in  this  line  of  evidence  appeared  as  admitting 
the  libel  and  its  application  to  the  pursuer  and  his  claim  to  have  reparation, 
but  only  sought  to  reduce  its  amount  by  evidence  of  other  causes  contributing 
to  the  decrease  of  his  business.  H.  B.'* 

On  an  appeal,  and  after  hearing  parties'  procurators,  the  Sheriff  (Lee)  dis- 
missed the  appeal,  and  affirmed  the  judgment,  adding  the  following  :— 

'*  Note. — The  pursuer  is  a  photographer  in  Crieff,  and  complains  of  a  para- 
graph in  the  Stratheam  Heratd  of  date  2nd  June  last,  headed  '  Muthill  Midnight 
Brawlers,'  and  marked  'communicated.'  The  paragraph  refers  to  certain 
occurrences  as  having  taken  place  in  Muthill  upon  a  night  in  that  week.  It 
speaks  of  the  time  as  Tuesday  evening  and  Wednesday  morning,  but  mention» 
circumstances  which  appear  to  have  occurred  onl^  on  the  Wednesday  night  or 
Thursday  morning.  It  professes  to  describe  a  disturbance  which  took  place. 
The  originators  of  the  oisturbance  are  said  to  have  been  a  number  of  noisy 
individuals  who  had  come  from  a  neighbouring  town  to  'attend  a  lottery 
which  is  at  present  going  on  here,'  and  it  refers  to  certain  persons  as  the  more 
prominent  of  the  brawlers,  one  of  them  being  described  as  'a  long-legged, 
swarthy-complexioned  son  of  Crispin,'  and  the  other  as  a  '  portly  knight  of  the 
Camera.'  The  pursuer  complains  that  he  is  the  person  referred  to  under  the 
latter  description ;  but  his  allegation  on  record  is  that '  the  evening  of  Tuesday 
the  28th  of  May  1877 '  was  the  occasion  on  which  he  went  to  Muthill  and 
attended  the  lottery.  The  defence  is  a  denial  that  the  pursuer  is  the  person 
referred  to. 

**  At  the  commencement  of  the  proof  it  appeared  from  the  evidence  of  the 
pur8uei^(l)  that  Tuesday  was  not  the  28th,  but  the  29th  of  May;  (2)  that 
the  pursuer  was  not  in  Muthill  on  the  Tuesday  evening,  but  on  the  Wednes- 
day evening,  30th  May  ;  (3)  that  the  occurrences  supposed  to  be  referred  to  in 
the  paragraph  took  place  on  Wednesday-  evening.  Thereupon  the  Sheriff- 
Substitute  was  moved  to  allow  the  record  to  be  amended,  ana  this  motion  he 
has  ultimately  granted,  and  has  disposed  of  the  case  on  the  footing  that  the 
record  so  stood  from  the  commencement  of  the  proof. 

''On  the  merits  the  Sheriff  concurs  in  the  result  at  which  the  Sheriff- 
Substitute  has  arrived;  but  it  is  with  some  difficulty  that  he  has  sustained  the 
procedure.  Had  there  been  any  statement  on  the  part  of  the  defender  to  the 
effect  that  the  proposed  alteration  of  the  record  on  the  part  of  the  punuer 
involved  changes  in  the  defence,  or  had  there  appeared  from  the  debate  to  be 
any  reason  to  suppose  that  the  alteration  changed  substantially  the  aspect  of 
the  case  as  asiinst  the  defender,  he  would  have  held  it  a  necessary  consequence 
of  the  amendment  that  the  defender  should  have  an  opportunity  of  amending 
hb  defences,  and  that  the  whole  procedure  since  the  service  of  the  petition 
should  be  quashed  at  the  purauer's  expense,  in  order  that  a  new  record  might 
be  made  up. 

"It  was  forcibly  used  in  the  argument  for  the  defender  that  such  an 
amendment  was  altogether  incompetent,  and  under  the  practice  which  formerly 
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obtained,  there  can  be  no  doubt  that  the  only  mode  of  getting  over  the  diffi- 
culty created  by  such  a  mistake  as  occurred  here  was  by  abandoning  the  action 
and  bringing  a  new  one.  But  after  hearing  parties  fully,  the  Sheriff  became 
satisfied  that  the.  proposed  amendment  was  sanctioned  by  the  24th  section  of 
the  Sheriff  Court  Act  of  1876.  That  there  was  some  error  in  the  record  in 
referring  to  *  Tuesday  the  28th  of  May  1877'  should  have  been  apparent  to 
everybody  from  the  beginning,  for  the  28th  of  May  1877  was  not  a  Tuesday. 
That  the  occasion  intended  to  be  referred  to  was  the  evening  of  Wednesday 
the  30th  May  ought  to  have  been  sooner  explained  by  the  pursuer,  for  the 
error  was  suggested  by  the  article  complained  of.  It  referred  to  *late  on 
Tuesday  night  and  early  on  Wednesday  morning '  as  the  time  of  the  disturb- 
ance with  which  the  pursuer  thought  himself  unjustly  connected.  He  must 
have  known  that  the  occurrences  to  which  reference  was  made,  if  he  was  in 
any  way  connected  with  them,  took  place  on  Wednesday  night^  and  not  on 
Tuesday  night,  and  he  should  have  made  it  clear  from  the  first  that  although 
the  paragraph  mentioned  Tuesday  night,  he  intended  to  prove  that  it  tnuy 
referred  to  an  occurrence  on  Wednesday  nijght,  and  represented  him  as  having 
taken  a  discreditable  part  in  it  The  difference  of  a  night  might  in  other 
circumstances  have  haa  important  consequences  in  the  conduct  of  the  defence. 
For  although  it  was  not  suggested  that  in  this  case  there  would  have  been  any 
ground  for  such  a  defence,  it  might  have  happened  that  the  defender,  though 
not  able  to  justify  an  imputation  of  excess  in  strong  drink  upon  the  Tuesday 
night,  considered  himself  in  a  position  to  state  such  a  defence  as  applicable  to 
Wednesday  night.  It  is  therefore  with  some  hesitation  that  the  Sheriff  has 
allowed  the  record  to  be  corrected  in  the  summary  way  permitted  by  the 
Sheriff-Substitute,  and  it  is  only  because  the  error  was  to  some  extent  apparent 
from  the  first,  and  Ixicause  tlie  record  is  plainly  made  up  on  the  footm^  that 
the  occasion  referred  to  was  known  to  both  parties,  and  could  be  sufficiently 
identified  by  the  contents  of  the  paragraph  complained  of. 

*^  Assuming  that  the  record  contains  a  relevant  and  sufficient  allegation  that 
the  paragraph  in  question  was  of  and  concerning  him  as  the  '  km^ht  of  the 
Camera'  therein  referred  to,  the  Sheriff  is  of  opinion  that  it  certainly  holds 
him  up  to  ridicule  and  contempt  as  having  '  imbibed  too  much  strong  drink,' 
and  having  improperly,  and  in  a  disorderly  manner,  attempted  to  get  more 
drink  by  knocking  up  the  landlady  of  the  Black  Bull,  breaking  windows,  and 
other  *  uproarious  conduct'  It  refers  to  the  proceedings  in  which  he  is  said  to 
have  taken  a  prominent  part  as  'discreditable  conduct,'  which  had  been 
reported  to  the  authorities,  who  would  no  doubt  make  the  parties  *  pay  for 
their  whistle.' 

''  The  only  question,  then,  seems  to  be,  Is  it  proved  that  the  article  was  of 
and  concerning  the  pursuer  1  The  Sheiiff  thinks  that  on  this  point  a  verdict 
must  be  given  for  the  pursuer.  It  seems  to  him  to  be  of  little  consequence 
that  some  people  were  not  certain  of  the  application  of  it,  if  it  is  satisfactorily 

E roved  that  it  was  aimed  at  the  pursuer,  and  that  others  thought  it  applied  to 
im.  The  pursuer  was  not  bound  to  examine  everybody  in  Crieff. 
**  But  it  is  said  not  to  have  referred  to  the  pursuer,  because  the  anonymous 
writer  has  denied  the  application  of  it  in  some  communication  to  the  defender, 
which  is  not  produced,  and  it  was  argued  that  the  paragraph  to  that  effect 
inserted  in  the  Stratheam  Herald  of  June  0th  was  a  conclusive  answer  to  the 
pursuer's  case. 

''  The  Sheriff  is  of  opinion  that  this  part  of  the  defence  is  not  entitled  to 
favourable  consideration,  or  to  any  consideration  at  alL  The  publisher  of  a 
newspaper  which  has  been  used  as  the  oigan  of  such  a  commumcation  as  that 
complamed  of  by  the  pursuer  may  be  entitled  to  withhold  the  name  of  the 
writer,  but  he  can  do  so  only  on  condition  of  undertaking  responsibility  for 
the  article  himself.  Being  thus  identified  with  the  writer  of  the  article  as 
regards  responsibility,  he  cannot  take  much  benefit  by  another  anonymous 
statement  by  the  writer,  that  the  paragraph  hod  no  reference  to  the  complainer. 
He  must  submit  to  have  that  question  disposed  of  upon  the  evidence,  and  can 
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scarcely  expect  that  a  coart  of  law  will  allow  it  to  be  decided  upon  the  simple 
denial  of  the  defender,  for  that  is  all  that  the  paragraph  of  June  9th  amoimta 
to.  Still  less  can  he  expect  a  court  of  law  to  accept  as  evidence  the  statement 
of  any  one  who  does  not  come  forward  as  a  witness  and  submit  to  cross-exami- 
nation, but  who  communicates  his  denial  through  the  publisher  in  the  same 
anonymous  form  in  which  the  alleged  slander  was  issued. 

^  On  the  whole,  the  Sheii£f  thinks  that  justice  has  been  done  by  the  Sheriff- 
Substitute,  both  in  getting  at  the  real  question  in  controversy  between  the 
paitieSy  and  also  in  deciding  that  question  against  the  defender.  R.  L.'' 

Aet.—MiichelL AU.—Soutar, 
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noble's  bequbstration. 

Bankruptcy — Election  oftnutee  on  uquMtrated  estate— Opponng  interests — Act 
19  A  20  yict.  c  79,  sect.  72.— The  estates  of  Walter  Noble,  fisherman,  Fraser- 
burgh, were  sequestrated  by  the  Sheriff  of  Aberdeen  and  Kincardine  on  the  5th 
day  of  October  1877.  and  a  meetinc  of  creditors  for  election  of  trustee  was  held 
on  the  16th  day  of  October.  At  the  meeting  two  parties  were  proposed  for 
trustee — James  Cruickshank,  writer  in  Fraserburgh,  and  Dr.  MeDis,  residing 
there.  Objections  were  lodged  for  both  parties,  and,  after  hearing  parties,  the 
Sheriff-Substitute  gave  the  following  decision : — 

**  Having  heard  parties'  procurators  yesterday  in  the  competition  for  the 
office  of  trustee  on  tliis  sequet^trated  estate,  and  having  considered  the  notes  of 
objections,  productions,  and  whole  process,  and  having  also  seen  the  process 
presently  pending,  Cruickshank  v.  Noble  :  Finds  that,  at  the  meeting  held  for 
the  election  of  a  trustee,  John  Mellis  and  James  Cruickshank  were  respectively 
proposed  for  the  office  of  trustee  :  Finds  that,  upon  the  vote  being  taiken,  cre- 
ditors having  claims  to  the  amount  of  ;£142,  18s.  dd.  voted  for  John  Mellis, 
and  creditors  having  claims  to  the  amount  of  ;£192,  4s.  3d.  voted  for  Jamea 
Cruickshank :  But  finds  that  the  said  James  Cruickshank  holds  an  interest 
opposed  to  the  general  interest  of  the  creditors,  and  that  it  is  therefore  not 
lawful  to  elect  him  as  trustee :  And  finds,  further,  that  at  the  said  meeting  for 
election  of  a  trustee  the  creditors  did  not  fix  a  sum  for  which  the  trustee  should 
find  security  for  his  intromissions  and  for  the  performance  of  his  duties,  and 
did  not  decide  upon  the  sufficiency  of  the  caution,  none  having  been  offered  : 
Therefore  refuses  to  declare  that  either  of  the  above-named  parties  has  been 
elected  trustee :  Appoints  the  creditors  of  the  said  Walter  Noble  of  new  to 
meet  to  elect  a  trustee  or  trustees  in  succession  :  Appoints  advertisement  of 
the  time  and  place  of  holding  the  said  meeting  to  be  made  in  the  Gazette  by 
the  said  John  Mellis :  Finds  no  expenses  due  to  or  by  either  competitor,  and 
decema. 

^  Note. — ^The  amount  of  votes  recorded  for  Mr.  Cruickshank  is  ;£192,  48.  3d. 
Of  that  sum  Mr.  Chruickshank's  own  claim  amounts  to  j£189,  5s.  8d.  Of  the 
latter  sum,  again,  £100  is  vouched  by  a  promissory  note  payable  on  demand, 
dated  14th  July  last,  and  £75  is  vouched  by  a  bill  at  one  aay's  date,  dated  4th 
August  last.  The  genuineness  of  these  documents  is  disputed,  and  no  specifier 
cation  is  given  of  what  transactions  they  represent  Their  dates,  however, 
taken  along  with  the  averments  contained  in  an  action  which  was  raised  on 
15th  August  last  by  Mr.  Cruickshank  against  the  bankrupt,  disclose  that 
(assuming  their  genuineness)  they  were  granted  during  the  course  of  certain 
transactions  in  fish  out  of  which  that  action  arises.  It  also  appears  that  for 
some  years  past  these  two  parties  have  been  engaged  in  a  joint  adventure  in 
fi^h,  in  which,  at  one  time  at  least,  there  was  to  be  an  equal  division  of  profit 
and  loss.    How  accounts  stand  between  them  for  previous  years,  and  what 
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arrangement  existed  for  the  piesent  year,  are  matters  which  it  will  be  the  fint 
doty  of  the  trustee  to  inyesticate  in  the  interest  of  die  general  body  of  cre- 
ditor. As  Mr.  Cmickahank  nas  thus  a  laige  and  dispntM  claim  agiinst  the 
bankrapt,  and  as  apparently  there  most  be  an  aoconnfing  between  them,  I  am 
of  opimon  that  Mr.  Croickflhank's  interest  is  sach  that  he  cannot  be  elected  to 
the  office  of  trustee. 

''  With  reference  to  the  other  competitor,  Dr.  Mellis^  I  find  myself  unable 
to  declare  his  election  for  a  different  reason,  which  is  of  a  more  technical  kind. 
The  72nd  section  of  the  Bankruptcy  Act  provides  that  'the  creditors  shall,  at 
the  meeting  for  election  of  a  trustee,  fix  a  sum  for  which  the  trustee  shall  find 
security  for  his  intromissions  and  p^ormance  of  the  duties  and  rules  hereby 
enacted,  and  shall  also  decide  on  the  sufficiency  of  the  caution  offered.'   In  the 

E resent  case  this  provision  has  not  been  complied  with,  the  omission  ^parently 
aving  occurred  simply  firom  oversight  It  was  uiged  on  behalf  of  Dr.  Mellis 
that  this  circumstance  ou^ht  not  to  operate  as  a  barrier  to  his  eleetum  as  trustee 
being  declared,  as  the  finding'of  caution  was  a  condition  precedent  only  to  con- 
finwUion,  I  was  therefore  asked  in  the  meantime  to  declare  Dr.  Mellis  elected, 
and  to  appoint  the  creditors  to  meet,  in  order  to  settle  the  amount  and  suffi- 
ciency 01  the  caution  to  be  found  by  him.  This  course  appears  sensible,  but  it 
does  not  seem  to  be  within  the  statute,  and  such  authority  as  there  is  on  the 
point  rather  indicates  that  it  would  be  irregular  (vide  3ftuer,  17th  July  1846). 
fbe  only  step  which  has  to  be  taken  between  the  declaration  of  the  election 
and  the  connrmation  is  the  lodging  of  the  bond  of  caution.  The  fixing  of  its 
amount,  etc.,  is  not  merely  put  into  the  hands  of  the  creditors,  but  it  is  for 
them  to  dispose  of  that  matter  *  at  the  meeting  for  eUctionJ  Until  they  have 
complied  with  this  regulation,  they  are  not  in  a  position  to  come  to  the  Sheriff 
and  ask  him  judicially  to  declare  the  election." 


SHERIFF  COURT  OF  ORKNEY. 

INTERDICT — CLODBTON  17.  CLOU8TON. 

Procete ^Sheriff  Court  Act  of  1876 — Are  the  benefUe  of  summary  procedure  in 
summary  eases  abolished  by  the  Act  of  1876  ? — The  note  to  the  Sheriff-Substitute's 
interlocutor  explains  the  point  of  interest  which  leads  us  to  report  the  case  : — 

";irirA:ira«,*24«A  ScptemW  1877.— The  Sheriff-Sul)stitute  of  the  counties  of 
Caithness.  Orkney,  and  Shetland,  grants  warrant  to  cite  the  defender  by  serv- 
ing upon  nim  a  copy  of  the  foregoing  petition  and  of  this  deliverance  upon  an 
induciiB  of  six  days,  and  ordains  the  defender,  if  he  intends  to  show  cause  why 
the  prayer  of  the  petition  should  not  be  granted,  to  lodge  in  the  hands  of  the 
clerk  of  Court  of^  Kirkwall  answers  thereto  within  the  indudn  of  citation 
hereon  under  certification  of  being  held  as  confessed  ;  meantime  grants  interim 
interdict  as  craved.  John  C.  Mellis. 

"  Note, — As  the  Act  of  Sederunt  of  10th  July  1839,  section  137,  is  not  re- 
pealed, and  section  8  of  the  Sheriff  Courts  Act  of  1876  (sub-section  1}  seems  to 
contain  a  reservation  which  can  preserve  the  benefit  of  summary  process,  the 
Sheriff-Substitute  has  ordered  answers.  The  following  of  the  schedule  of  the 
last-mentioned  Act  would  in  this  summary  case  prevent  answers  being  lod^ 
until  the  first  Court-day  after  the  expiration  of  the  induciee,  a  result  which 
surely  cannot  have  been  intended.  The  Sheriff-Substitute  has  had  the  oppor- 
tunity of  consulting  the  Sheriff,  and  he  agrees  in  these  views. 

"J.  C.  M.»' 


SHERIFF  COURT  OF  ZETLAND. 

INTERDICT — BPENCES  V.  LEISK  &  WALKER. 

Sheriff  Courts  Acts  1853  and  1S76— Questions  under  sec.  15  of  former  and  sec  49 
of  the  latter. — This  summary  process  was  instituted  in  June  1872  at  the  instance  of 
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postponed  fiana  in  a  Udal  property  against  the  then  fiduciary  fiar,  and  possessor 
for  more  than  seven  years,  to  prevent  him  granting  a  lease  of  the  minerals  to 
the  defender  Walker.  Interdict  was  granted  by  the  Sheriff-Substitute  (Mure) 
in  July  1872,  but  on  appeal  the  Shenff  (Thorns),  in  respect  of  the  possession 
and  actings  of  the  respondent  Leisk,  and  more  particularly  of  the  doubtful  com- 
petency of  such  a  destination  in  udcd  suljjecU  where  the  title  did  not  require 
to  be  in  writinc,  on  10th  August  1872,  dismissed  the  petition  in  order  that  the 

Questions  raised  might  be  tried  in  the  Court  of  Session,  following  Cruikshank  v. 
rvifig  (23d  Dec  186^  17  D.  286). 

The  case  was  appealed  to  the  Court  of  Session,  and  the  Second  Division  pro- 
nounced this  judgment : — 

**EdifiJbwrgh,  12th  March  1873. — The  Lords,  having  heard  counsel  upon  the 
4&ppeal ;  Recall  the  interlocutor  complained  of :  Find  that  the  complainers  have  a 
sufficient  title  to  insist  on  the  praver  of  the  petition  :  Refuse  the  application 
for  interdict  hoc  statu :  Appoint  the  respondent  John  Walker  to  pay  the  rent 
or  lordship  of  15s.  a  ton  stipulated  in  the  missives,  Nos.  18  of  process,  as  it  falls 
<ltte  from  time  to  time  to  such  bank  in  Lerwick  as  the  Sheriff  may  appoint, 
subject  to  the  orders  of  the  Court  in  this  or  any  competent  process  :  Authorixe 
the  Sheriff,  on  the  application  of  George  Thomas  Leisk,  to  direct  the  accruing 
bank  interest  on  the  sum  so  consigned  to  be  paid  over  to  him.  Quoad  ultra 
remit  the  case  to  the  Sheriff  with  power  to  him  to  carry  out  the  Erections  of 
this  judgment  as  he  may  think  just :  Find  no  expenses  due  to  either  party, 
and  decern.  J.  Moncrieff,  LPM," 

On  the  case  returning  to  the  Sheriff  Court  under  the  remit  the  difficulties 
arising  from  the  operation  of  section  15  of  the  Act  of  1853  became  at  once  ap- 
parent, and  the  Sheriff-Clerk,  on  orders  from  the  Sheriff-Substitute,  had  the 
«ase  put  to  the  roll  eveiy  three  months  to  keep  the  process  alive.  In  this  way 
nineteen  renewals  of  the  process  took  place,  but  whue  thus  keeping  the  process 
alive  the  litigants  took  to  dying,  leaving  the  tenant  Walker  in  October  1877  the 
only  survivor.  In  that  month  a  new  pursuer  tried  to  appear,  and  thereupon  the 
following  procedure  took  place  and  interlocutors  were  pronounced  : — 

"Lerwickf  lOth  October  1877. — The  Sheriff-Substitute  allows  the  minute  on 
behalf  of  Thomas  William  Leisk  Spence,  No.  23  of  process,  craving  to  be  sisted 
a  party  pursuer  to  be  seen  until  next  Court  day,  the  minuter  intimating  the 
same  by  sending  a  certified  copy  of  the  minute  and  of  this  interlocutor  to  the 
defender  Walker  or  his  known  agent.  Andrew  Mubs.'' 

"  Lerwick,  ISth  October  1877. — Having  considered  the  state  of  this  process, 
together  with  the  two  minutes  for  Thomas  William  Leisk  Spence,  and  having 
hc^rd  parties,  the  Sh»iff-Substitute  sists  the  said  Thomas  William  Leisk  Spence 
as  pursuer  of  this  action  in  room  and  place  of  the  original  pursuers,  and  further 
appoints  intimation  on  the  waUs  of  the  Court  House  of  the  minute  of  waken- 
ing, by  affixing  a  copy  thereof  on  the  said  walls  for  seven  days,  and  appoints 
intimation  of  said  mmute  to  the  defenders  or  their  representatives  in  terms  of 
the  statute  39  &  40  Vict.  cap.  70,  section  49,  and  in  the  event  of  their  being 
furth  of  Scotland,  appoints  edictal  intimation  thereof  by  publication  in  the 
Record  of  £dictal  Citations.  Andrew  Mure. 

"^ote.— The  respondent  Walker's  procurator  argued  (1)  that  the  minuter 
must  bring  an  action  of  transference,  and  (2)  that  he  must  produce  a  title  be- 
fore bein^  sisted.  An  action  of  transference  would  be  the  appropriate  remedy 
of  the  defender  if  he  wished  to  transfer  the  action  against  the  minuter.  But 
when  the  latter  desires  to  become  pursuer,  his  only  course  is  to  move  that  he 
should  be  sisted.  The  second  point  presents  a  stronger  difficulty.  No  title  is 
produced  ;  but  it  is  not  denied  that  the  minuter  is  the  present  fiar  of  Haaf 
Urunie,  and  that  he  is  the  heir  of  thepursuer  Basil  Spence.  Under  the  order 
of  the  Court  of  Session  the  defender  Walker  is  directed  to  consign  in  bank  the 
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roralties  of  chromate  of  iron  whicb  he  may  raise  in  Haaf  Gmiiie  under  a  lease 
which  in  still  current,  and  it  is  alleged  rojidties  haTe  accraed  and  may  still 
accme  while  he  has  never  ohtempered  the  order  to  lodge  these.  The  interest 
of  the  minnter,  both  as  heir  to  his  brother,  and  now  presenUy  interested  in 
securing  the  fulfilment  of  the  order  of  the  Court  of  Session,  is  quite  dear. 

"  By  the  statute  1693,  c.  15,  it  is  enacted  that  if  the  pursuer  shall  happen  to 
decease  at  any  time  during  the  dependence  of  any  process  raised  at  his  instance,, 
there  shall  be  no  need  for  his  heir,  etc,  to  raise  a  transference  :  '  But  the  said 
heir  is  hereby  allowed  upon  production  of  his  senrioe  or  retour,  etc,  to  insist  in 
the  principal  cause/  By  the  Conyeyancing  Act  of  1874^  sec  9,  the  personal 
right  vests  without  aervice  in  the  heir  entiUed  to  succeed  by  his  mere  surviv* 
ance.    The  necessity  for  production  of  a  service  seems  obviated. 

**  The  difficulty  felt  by  the  Sheriff-Substitute  in  giving  effect  to  the  minute  ta 
eist  arises  from  the  apparent  inconsistency  of  a  new  party  appearing  in  a  cause 
which  is  asleep.  But  on  consideration  the  Act  of  1693  must  have  often  been 
put  into  practice  more  than  a  year  and  day  after  the  death  of  a  pursuer,  he- 
cause  the  anntu  deliberandi  allowed  to  the  heir  to  consider  whether  he  would 
represent  his  ancestor  must  have  frequently  carried  the  period  of  sisting  beyond 
the  vear  and  day  which  sets  a  {irocess  to  sleep.  Formerly  the  practice  was  that 
libeUing  upon  and  producing  his  service  with  a  summons  of  wakening,  the  heir 
moved  the  Court  in  the  original  cause  to  sist  him  and  waken  the  case.  Under 
recent  legislation,  having  ezpede  his  service,  he  must  have  applied  to  be  sisted, 
and  combined  that  with  a  motion  to  waken,  and  such,  it  is  believed,  was  the 
practice  in  the  Court  of  Session.  The  49th  section  of  the  recent  Sheriff  Court 
Act  of  1876  introduces  a  form  of  wakening  previously  unknown  in  tibe  Sheriff 
Court,  which  implies  writing  interlocutors  and  directing  procedure  in  the  in- 
terlocutor sheet  before  the  process  is  even  awake.  Giving  a  fair  interpretation 
to  that  section,  and  coupling  it  with  the  right  given  by  the  Act  1693,  there 
seems  no  objection  to  the  motion  to  sist  a  new  pursuer  combined  with  a  minute 
of  wakening.  The  practice  must  have  existed,  and  the  necessity  for  service 
being  now  diBpensed  with,  there  is  no  alternative,  if  effect  is  to  be  given  to  ^e 
intenocutor  of  the  Court  of  Session,  but  to  sist  the  minuter  as  a  party  to  the 
action.  But  for  that  interlocutor  the  Sheriff-Substitute  would  have  held  that 
the  pursuer  had  no  interest  in  following  out  the  possessory  conclusions  to  which 
the  petition  is  restricted,  and  he  would  have  refused  the  present  motion.  To 
the  mind  of  the  Sheriff-Substitute  the  process  is  strangely  complicated  by  the 
terms  of  that  iudgment,  but  his  duty  as  an  Inferior  Judge  is  to  endeavour  to 
carry  out  the  directions  of  the  supreme  tribunal. 

"A.  M." 

"  Lerwick,  25tfc  October  1877.— The  Sheriff-Substitute,  on  the  motion  of  de- 
fender  Walker^s  procurator,  grants  leave  to  appeal  against  the  preceding  inter- 
locutor. "  Andbbw  Mure." 

"  Lervnck,  25th  October  1877.— The  defender  Walker  appeals  to  the  Sheriff. 

**  J.  KiBBXAKD  Galloway." 

^^Lervnck,  bth  November  1877. — ^The  Sheriff  orders  the  appellant  to  lodge  a 
reclaiming  petition  within  eight  days  of  the  date  of  this  interlocutor,  and  the 
respondent  answers  to  said  petition  within  eight  days  after  the  petition  is  lodgeiL 

"  Gbo.  H.  THOMa." 

"Lerwick,  3<2  December  1877.— The  Sheriff,  having  considered  the  appeal  of 
the  defender  Walker,  with  his  reclaiming  petition,  and  answers  thereto  by  the 
minuter  Thomas  William  Leisk  Spence,  and  whole  process,  sustains  said  appeal,, 
and  recalls  the  interlocutor  submitted  to  review  :  Allows  the  minuter  to  amend 
his  minute,  No.  23  of  process,  by  stating  the  date  of  the  death  of  each  of  the 
whole  pursuers,  and  of  tne  defender  and  respondent,  and  on  the  minuter's  doing 
this  albws  him  to  appear  and  support,  on  the  title  he  alleges,  the  motion  he 
makes  to  waken  this  process  of  interdict  against  his  deceased  uncle,  who  was  (if 
such  a  holding  be  competent  in  udal  subjects)  fiduciary  fiar  of  the  island,  and 
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which  the  process  relates :  And  remita  the  process,  that  such  hearing  may 
take  pkce,  and  the  points  emerging  be  discussed  oi,  and  the  case  raoceeded 
with  as  accords :  Reserving  meantime  all  questions  of  expenses.  One  word 
delete.  Geo.  H.  Thohb. 

**  Note, — ^This  action,  with  its  nineteen  renewals  of  a  formal  order  to  keep  it 
alire.  illustrates  the  operation  of  the  15th  section  of  the  Act  of  1853,  which  nas 
now  been  repealed  by  section  48  of  the  Act  of  1876.  Section  49  of  the  last-men- 
tioned Act  nas  a  reference  to  the  repealed  section,  and  declares  that  its  pro- 
cedure *  may  be  applied  to  any  action  where  a  less  period  than  six  months 
had,  at  the  commencement  of  this  Act  (1st  Oct.  1876),  elapsed  without  any  pro- 
ceeding having  been  taken  therein.'  Here  the  last  proceeding  in  1876  was  the 
interlocutor  of  26th  July  1876,  and  thus  the  benefits  of  said  section  49  ma^  be 
claimed.  But  the  minuter's  motion  in  this  action  of  interdict  which  was  raised 
at  the  instance  of  lus  mother,  with  consent  of  his  father  and  elder  brother  as 
the  postponed  fiars  of  the  Island  of  Haaf  Grunie,  against,  not  merely  the  sur- 
viving defender  John  Walker,  but  George  Thomas  Leisk,  his  uncle,  the  fiduci- 
ary fiar,  is  based  on  the  statement  that  the  minuter  is  now  fiar  of  the  island. 
Further,  the  motion  made  by  this  present  fiar  is  to  be  sisted  as  pursuer,  for 
the  purpose,  of  course,  of  getting  the  prayer  of  the  petition  granted,  as  the  pur- 
suers have  been  held  entitled  to  do  by  the  Court  oi  Session,  which  is  interaict 
against  his  deceased  uncle,  in  whose  room  and  place  as  fiar  the  minuter  would 
seem  also  to  stand.  This  is  a  possibility  which  the  Shoiff-Substitute  has  not 
noticed,  and  which  makes  the  present  case  so  peculiar  that  the  Sheriff  can  only 
see  his  wa^  to  allowing  the  minuter  to  appear  to  be  heard  so  as  to  4iave  the 
very  peculiar  position  of  this  case  thoroughly  discussed.  This  course  seems  to 
be  sanctioned  by  .FZotoerden  (Meldmm's  executor)  v.  Orichton*$  Trustees  (lOih 
Feb.  1849, 11  D.  563),  which  further  shows  that  a  much  more  limited  sisting 
may  be  mnted  than  that  craved  and  allowed  by  the  interlocutor  which  has 
been  recalled. 

*'  The  Sheriff  has  assumed  that  all  the  predeceasing  parties  have  died  since 
the  last  renewed  order  on  26th  July  1876,  as  the  dates  of  the  several  deaths  of 
**  the  whole  of  the  pursuers  "  are  not  specified.  He  has,  however,  ordered  the 
amendment  of  the  minute  in  this  respect,  and  also  as  regards  the  insertion  of 
the  date  of  the  death  of  George  Thomas  Ldsk^  in  case  further  complications  of 
these  dates  may  arise.  G.  H.  T." 

Act, — Sievewright. AU,^OalUway. 


BANFF  SMALL  DEBT  COURT. 
Sheriff  Sgott-Moncbieff. 

GORDON  DUFF  V,  GREAT  NORTH  OF  SCOTLAND  RAILWAT  OOUPAST. 

Reparation— Special  Agreement— 'BailwajH-Railways  Clauses  Consolidation 
(SeoUand)  Act,  8  <i§  9  Vict,  c.  33  sec.  60.— In  this  case  the  Sheriff-Substitute 
pronounced  the  following  judgment : — 

"  This  is  an  action  at  the  instance  of  a  proprietor  through  whose  lands  the 
defenders'  line  of  railwav  runs,  and  he  claims  damages  for  tne  loss  of  two  lambs 
aUeged  to  have  been  killed  by  the  defenders'  trains. 

^  It  has  been  proved  beyond  all  doubt  that  these  lambs  were  so  killed  while 
straying  on  the  line.  Nor  do  I  think  that  it  can  be  reasonably  doubted  that 
the  lambs  got  upon  the  line  by  making  their  way  through  the  fence  between 
the  pursuer's  ground  and  defenders'  line.  On  the  other  hand  it  would  appear 
that  this  fence  had  not  fallen  into  bad  order,  but  had,  on  the  contrary,  been 
recently  strengthened.  Now,  railway  compemies  have  the  statutory  duty  im- 
posed upon  them  of  erecting  fences  sufficient  to  prevent  the  cattle  of  owners 
whose  lands  border  upon  the  railway  line  from  straying :  I  must  read  the  word 
*  cattle'  aa  embracing  lambs,  animals  of  considerable  value,  and  kept  within 
enclosed  ground.  If  a  fence  proves  insufficient,  it  hasj  I  think,  be«n  decided 
VOL.  XXn.  NO.  CCLIIL— JANUARY  1878.  D 
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tiiflt  it  matten  not  whether  the  uunffideneT  is  inherent  in  the  nature  of  the 
fence  or  ia  the  result  of  neglect,  the  company  hdng  honnd  at  any  time  to 
tender  it  soffident,  appears  to  me  to  be  the  import  of  the  case  of  Bnim  y.  Th$ 
Edifiburffh  and  OUugow  Baibcay  Company  (March  15,  1864^  2  Macph.  875),  in 
which  it  was  held  tliat  '  a  landowner  was  not  precluded  from  demanding  that 
a  fence  originaUjr  constracted  of  insufficient  height  should  be  made  sufficient 
by  the  lact  that  it  had  stood  for  more  than  two  years '  (the  statutory  period 
after  which  the  power  to  compel  the  company  to  erect  fences  ceased),  and 
that  the  railway  company  could  still  be  compelled  to  make  it  sufficient  for 
the  purpose  for  which  it  was  intended. 

''The  fence  in  this  present  case  has  stood  for  a  number  of  years,  nor  can  it 
be  said  to  be  in  bad  oroer.  But  it  is  obviously  insufficient  for  the  purp^ose  of 
keeping  lambs  from  straying.  One  of  the  defenders'  servants  in  his  evidence 
stated  that  he  has  assisted  in  putting  lambs  back  through  its  wires  into  the  field. 

'^  But  it  IB  aigued  for  the  defenders  that  the  pursuer  is  precluded  from  ob- 
jecting to  the  sufficiency  of  their  fencing  by  the  terms  of  a  special  agreement 
entered  into  by  him  with  them  at  the  time  when  their  line  of  railway  was  about 
to  be  formed.  By  that  agreement  the  defenders  were  taken  bound  to  erect 
alonj;  that  portion  of  the  fine  which  intersects  the  pursuer's  poUcies  a  neat  wire 
fencmg  similar  to  that  erected  upon  what  I  assume  was  a  portion  of  ^their  line 
then  completed,  and  it  ia  not  disputed  that  this  has  been  done. 

**  But  although  the  tenns  of  tms  agreement  might  prevent  the  pursuer  from 
now  insisting  upon  the  erection  of  a  stone  wall  instead  of  a  wire  fence,  or 
even  upon  suostitution  of  a  wire  fence  o^  it  might  be,  a  more  elaborate  and 
expensive  description,  can  it  be  said  that  he  is  haired  from  demanding  that 
the  fence  which  has  been  erected  shall  be  at  least  sufficient  for  the  purpose 
which  the  statute  contemplates  f  I  think  not^  seeing  that  the  pursuer  in 
stipulating  for  a  fence  was  surely  entitled  to  assume  that  the  fence  would  be 
sufficient  tor  that  purpose.  A  special  clause  excluding  the  pursuer  from  making 
any  complaint  as  to  tne  sufficiency  of  the  fencing  would,  it  appears  to  me,  have 
been  necessary  before  the  defenders  could  urge  tneir  present  contentions. 

'*  If,  therefore,  the  pursuer  has  still  the  right  to  insist  upon  the  defenders 
maintaining  a  sufficient  fence,  it  follows  tnat  he  can  claim  damages  arising 
for  loss  to  him  out  of  the  insufficiency  of  the  fencing  ;  and  therefore  I  must 
decide  this  case  in  favour  of  the  pursuer,  and  assess  Uie  damages  at  £^9  lOs., 
being  35s.  per  lamb." 


INVERNESS  SHERIFF  COURT. 

BSLL  &  SON  V,  MACBETH. 

The  pursuers  have  their  place  of  business  in  A^le  Street.  Qla^gow,  and 
the  defender,  John  Macbeth,  is  a  butcher  in  Fort- William.  The  action  was 
ndsed  in  the  Inverness  Sheriflf  Court,  and  the  first  stages  of  the  case  went  on 
in  the  ordinaiy  wav.  A  defence  was  stated  for  Macbeth,  and  there  was  also  a 
commission  granted  to  examine  witnesses  elsewhere.  At  a  subsequent  stc^ 
however,  Macbeth  withdrew  the  defence  stated,  objected  to  the  case  bemg 
carried  on  in  the  Inverness  Sheriff  Court,  and  contenaed  that  it  should  be  gone 
on  with  in  the  Court  at  Fort-WiUiam.  Sheriff  Blair,  before  deciding  the 
question,  asked  Macbeth  to  state  his  defence  on  its  merits,  but  this  Macbeth 
declined  to  do.  Thereupon  Sheriff  Blair  issued  an  interlocutor  in  favour  of 
the  pursuers,  finding  that  the  Court  had  jurisdiction.  The  defender  appealed, 
and  Sheriff  Ivory  has  now  issued  an  interlocutor  recalling  his  Substitute's 
decision  in  r^rd  to  the  question  of  jurisdiction.  As  the  case  is  an  important 
one,  we  give  both  interlocutors.    Sheriff  Blair's  decision  is  as  follows : — 

''Inv$mu$,  Ibih  November  1877.— The  Sheriff-Substitute  having  heard 
parties'  procurators:  Allows  the  defences  formerly  stated  to  be  witndrawn: 
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Recalls  the  coxmniadoiL  already,  granted :  Bepels  the  plea  of  no  jurisdiction 
now  pleaded  by  the  defender :  and,  in  respect  that  the  defender  declines  to 
state  any  defence  on  the  merits,  Finds  the  defender,  the  said  John  Macbeth,- 
liable  to  the  pursuer  in  the  sum  of  ^13,  lis.  6d,  with  the  sum  of  j£l.  15s.  9d. 
of  expenses,  and  decerns.  Patrick  Blaib. 

"Note. — On  the  motion  of  the  defender's  agent,  the  defence  stated  on  the  7th 
inst  was  allowed  to  be  withdrawn.  Thereafter  the  defender  pleaded  'no 
jurisdiction,*  in  respect  that  under  the  Debts  Recovery  (Scotland)  Act,  1867, 
he  could  only  be  cited  to  the  court  of  the  district  in  which  he  resided^  and  he 
declined  to  state  any  defence  on  the  merits. 

"  This  point  has  already  been  decided  in  the  case  of  Stewart  v.  M^Ortgar 
A  Sons  (23rd  September  1868,  40  Jurist  654,  1  Conper  92) ;  but  for  the  benefit 
of  the  defender  and  his  advisers  I  shall  quote  the  opinion  of  Lord  Deas  on  the 
subject :  '  the  point  raised  is  an  important  one,  but  I  do  not  entertain  any 
doubt  with  regard  to  it.  It  has  been  said  that  the  object  of  the  Small  Debt 
Act  in  instituting  Circuit  Courts  was  that  defenders  might  have  justice  brought 
to  their  doors.  But  the  Act  was  intended  to  benefit  pursuers  as  much  as  de- 
fenders. The  true  construction  of  the  26th  section  of  the  Small  Debt  Act,  1873, 
is  that  there  is  an  alternative  given  of  bringing  any  action  before  the  ordinary 
Small  Debt  Court,  whose  jurisdiction  extends  over  the  whole  county,  or  before 
the  Circuit  Small  Debt  Court  within  the  district  of  which  the  defender  resides, 
or  to  which  he  is  amenable.  There  is  nothing  in  the  words  of  any  part  of  the 
Act  to  make  a  different  construction  necessary,  and  the  provisions  of  Uie  sec- 
tioDB  S3,  24,  and  25,  without  referring  to  them  in  detail,  clearly  show  that  this 
waa  intend^.  The  jvrMietion  ^ich  was  in  the  Cowrt  of  ike  county  town  before 
ike  Ad  remains,  and  was  intended  to  remain,  in  it.  The  purpose  of  the  Act  was 
to  are  additional  facilities  in  small  debt  cases,  and  not  m  any  way  to  restrain 
or  Bmit  the  junsdiction  of  the  Sheriff  over  the  whole  county. 

^  I  may  aJso  refer  to  the  note  of  Mr.  Sheriff-Depute  Bell  for  hie  reasons  in 
repelling  this  plea,  as  it  was  referred  to  with  approval  by  the  Lord  Justice-Clerk 
in  givinj;  judgment  on  the  appeal. 

**  Again,  though  these  sections  of  the  Small  Debts  Act  (sees.  23-26)  are  incor- 
porate by  section  5  of  the  Debts  Recovery  Act,  except  in  so  far  as  inconsistent 
Kith  the  provisions  of  that  Act,  section  27  of  the  Small  Debt  Act  is  not.  But 
aasoming  that  the  Sheriff  ma^  adjourn  cases  to  any  of  the  other  Small  Debt 
Courts  where  the  ends  of  justice  and  the  convenience  of  the  parties  require  it, 
how  is  it  possible  for  him  to  determine  that  the  ends  of  justice  require  it  or 
not  when  the  defender  positivelv  refuses  to  state  a  defence  on  the  merits  f  If 
the  defender  has  no  defence,  or  has,  for  example,  a  defence  which  requires  the 
proof  to  take  place  in  Qlasgow,  where  lies  the  injustice  or  the  inconvenience  in 
Bearing  the  case  in  the  Court  of  the  county  town  ?  On  the  other  hand,  if  the 
case  is  a  difficult  one,  and  there  is  only  one  law  a^ent  in  Fort- William,  who  is 
engaged  by  the  defender,  would  the  ends  of  justice  not  require  that  the  case 
should  be  heud  here  ?  But  whether  the  defence  to  this  action  be  good  or  bad 
the  Court  has  no  means  of  knowing,  since  the  defender  refuses  to  state  one.  A 
pursuer  cannot  compel  a  party  to  appear,  but  in  all  cases  where  a  defender 
enters  appearance,  but  does  not  abide  oy  it  by  lodging  or  stating  defences,  the 
porsner  nas  the  remedy  of  a  decree,  which  proceeds  upon  the  ground  that  the 
defender,  after  due  warning,  having  failed  to  appear  and  state  defences,  is  to 
be  inresumed  to  have  none  to  state.  That  he  should  have  stated  a  defence  if  he 
haa  one  at  the  time  he  proposed  the  declinature  of  the  Court's  jurisdiction,  I 
think,  admits  of  no  doubt  Me  cannot  sav  he  was  afraid  to  encage  in  a  discussion 
of  the  merits  lest  by  doing  so  he  would  be  held  to  have  passed  Irom  his  declina- 
ture if  that  declinature  were  repelled,  as  this  very  point  was  also  decided  nearlv 
two  centuries  ago.  (See  Shaw  v.  Buehannan,  29th  July  1696,  Fountainhall, 
vol.  i,  p.  730;  Mor.  7314.) 

"  In  these  circumstances  I  have  no  alternative  but  to  repel  the  plea  of  no 
juriadiction  and  give  judgment  in  favour  of  the  pursuers,  witn  costs.    P,  B," 
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Tke  defender  appealed  against  the  above  interlocntor,  and  Sheriff  Ivory  has 
just  iasued  the  following  note  : — 

**  lOtk  Decemher  1877. — The  Sheriff  having  considered  the  defender's  appeal 
and  whole  process,  affirms  the  interlocutor  appealed  against  in  so  far  as  it 
aUowB  the  defence  formerly  stated  to  be  vdthdrawn,  and  recalls  the  commission 
already  granted.  Quoad  uUra,  recalls  the  said  interlocutor,  and  remits  the 
cause  to  the  Sheriff-Substitute  of  the  Fort-William  District  of  Inverness-shire 
to  proceed  further  therewith  as  shall  be  just.  W.  Ivobt. 

"  Note, — ^In  the  county  of  Inverness  the  Sheriff  Court  is  divided  into  four 
districts,  and  a  Sheriff-Substitute  is  appointed  for  each.  This  has  been  done  for 
the  convenience  of  litigants  in  consequence  of  the  great  extent  of  the  county, 
and  the  hardships  of  forcing  parties  to  appear  before  the  Court  at  Inverness 
who  are  resident  in  islands  and  districts  at  a  great  distance  from  the  county 
town.  Hitherto  it  has  been  the  practice  of  each  Court  to  confine  itself  to  the 
disposal  of  the  civil  business  connected  with  the  particular  district  assigned  to 
it.  In  one  or  two  instances  cases  connected  with  the  other  districts  have  been 
disposed  of  at  the  ordinary  Court  held  in  Inverness,  but  in  these  the  pursuer 
was  required  to  show  strong  grounds  for  departing  from  the  usual  course. 
Where  the  pursuer  failed  to  establish  such  grounds  the  cases  were  remitted 
£rom  the  Inverness  Court  to  the  county  Court  of  the  district  to  which  they 
properly  belonged. 

**  The  present  action  is  raised  by  the  pursuers  in  the  ordinary  Debts  Eecovery 
Court  01  the  Inverness  district  against  the  defender,  who  resides  in  Fort- 
WilUam,  for  goods  supplied,  amounting  to  £IZ.  lis.  6d.  The  defender  says 
that  he  is  too  poor  to  employ  an  agent,  and  that  it  the  case  had  been  brought  in 
Fort-William  he  would  nave  defended  it  there  himself.  In  consequence,  how- 
ever, of  the  action  being  raised  in  Inverness  he  was  put  to  the  expense  of  em- 
ploying an  Bjgent,  and  the  latter  appeared  at  the  first  calling  of  tne  case,  and 
moved  that  it  be  remitted  to  Fort-William. 

^*  The  pursuers  opposed  this  motion  on  the  cround  that  there  was  no  agent 
in  Fort- William  to  attend  to  the  case  on  their  behalf. 

'^  It  appears,  however,  from  the  correspondence  produced  in  process  that  Mr. 
Macniven,  who  is  unfortunately  the  only  procurator  of  court  in  Fort- William, 
was,  at  the  date  when  the  action  was  raised,  quite  free  to  act  as  the  pursuer's 
agent  It  further  appears  that  he  is  still  in  a  position  to  do  so,  as  the  defender 
does  not  intend  to  employ  an  agent  in  the  Fort- William  Court,  but  wishes  to 
appear  there  and  state  his  own  case. 

"  In  these  circumstances  it  appears  to  the  Sheriff  that  the  pursuers  have  failed 
to  establish  any  good  grounds  for  bringing  their  action  in  the  Inverness  Court, 
and  that  the  case  therefore  should  now  be  remitted  to  the  Fort- William  Court, 
to  which  it  properly  belongs. 

**  The  plea  of  no  juiisdiction  was  not  stated  by  the  defender  until  the  third 
calling  of  the  case,  and  the  Sheriff  has  not  considered  it  necessary  to  dispose  of 
it.  He  thinks  it  right  to  observe,  however,  that  the  case  of  Stewart  (I  Couper, 
92)  does  not,  in  his  opinion,  decide  the  question  regarding  jurisdiction  raised 
in  the  present  case.  In  Stewart's  case  it  was  held  that  in  Banffshire — a  county 
where  there  is  only  one  Sheriff  Court  and  one  Sheriff-Substitute — the  latter 
might  decide  in  his  ordinary  Court  at  Banff  small  debt  and  debts  recoveiy  cases 
in  which  the  defenders  reside  within  the  jurisdiction  of  Small  Debt  Cireuit 
Courts  in  his  district  But  it  was  not  held  that  in  a  county  like  Inverness^ 
shire,  where  there  are  four  separate  districts,  with  a  Sheriff-Substitute  and  an 
ordinary  Small  Debt  Court  attached  to  each,  the  Sheriff-Substitute  resident  in 
the  county  town  might  competently  decide  all  small  debt  and  debts  recovery 
cases  from  the  other  three  districts  that  were  brought  before  hiTn, 

**  The  practice  in  Inverness-shire  has  hitherto  b^n  for  the  Sheriff-Substitute 
of  each  district  to  dispose  of  all  small  debt  and  debts  recovery  cases  arising 
within  his  district ;  and  further  to  decide  in  his  ordinary  Court  all  cases  of  the 
above  kind  brought  before  him  there,  whether  the  defenders  resided  within  the 
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inrlBdictioii  of  Ms  Small  Debt  Circuit  Court  or  not.  This  practice  seems  to  be 
m  accordance  with  the  decision  in  Stewart's  case  and  the  provisions  of  the 
Small  Debt  and  Debts  Recovery  Acts,  and  is  attended  with  great  convenience 
to  tihe  parties.  But  if,  instead  of  this,  pursuers  are  to  be  allowed  to  bring  all 
small  oebt  and  debts  recovery  actions  pertaining  to  the  districts  of  Fort- William, 
Skye,  and  Lochmaddy,  into  the  ordinary  Small  Debt  Court  of  the  Inverness 
district,  and  to  drag  before  that  Court  defenders  from  the  distant  Hebrides  and 
other  remote  places  in  Inverness-shire,  it  would,  in  the  Sheriffs  opinion,  be 

ahly  detrimental  to  the  ends  of  justice,  and  would  render  the  Courts  of  the 
er  three  districts  comparatively  useless. 

'*  Farther,  there  is  onl  v  one  ordinary  Court  referred  to  in  the  26th  section  of 
the  Small  Debt  Act  That  section  provides  '  that  all  causes  shall  be  brought 
before  the  ordinary  Small  Debt  Court  or  any  Circuit  Small  Debt  Court, 
within  the  jurisdiction  of  which  the  defender  shall  reside,  or  to  the  juris- 
diction of  which  he  shall  be  amenable.'  Now  if,  as  contended  by  the  pursuers, 
the  ordinary  Small  Debt  Court  of  the  Inverness  district  is  the  ordinary  Court 
here  referred  to,  then  ^all  causes'  from  Fort- William,  Skye,  or  Lochmaddy, 
must  be  brought  either  in  the  Circuit  Courts  in  these  districts,  or  in  the  Inver* 
ness  Small  Debt  Court,  and  no  such  causes  can  legally  be  brought  in  the 
oidinary  Small  Debt  Courts  of  the  other  three  districts.  It  seems  clear  that 
this  cannot  be  the  proper  construction  of  the  26th  section.  The  true  construc- 
tion seems  to  be  that  hitherto  adopted  in  Inverness-shire,  viz.,  that  in  a  county 
where  there  are  two  or  more  districts  the  ordinary  Court  referred  to  in  the  26th 
section  ib  the  ordinary  Court  of  the  district,  and  not  that  of  the  county  town. 

**W.  I." 
Act — Macdonald, AU.—Colfnn. 


fLtAtB  of  €ngliBh,  ^merk^n,  mtb  Colonial  €Mt!S. 


AuonON. — LMUity  of  auctioneer  to  pur^uuer  for  non-delivery — Conditions 
cf  Male — Failure  of  purduuer  to  apply  for  delivery  wiihin  the  ttme— -Condition 
precedent — Defendants,  auctioneers,  held  a  sale  on  the  premises  of  a  railway 
company,  which  was  described  as  being  of  unclaimed  property ''  by  order  of  the 
directors."  The  conditions  of  sale  contained  these  words— **  The  lots  to  lie  at 
the  purchaser's  risk  from  time  of  sale,  and  to  be  cleared  away  within  three  days 
after  the  sale  at  the  purchaser's  expense  with  all  faults  and  defects.  If  from 
any  cause  the  auctioneer  shall  be  unable  to  deliver  any  lot,  then  in  such  case 
the  purchaser  shall  accept  compensation  calculated,  etc.  Upon  failure  of  com- 
plying with  the  above  conditions,  all  lots  uncleared  within  the  time  aforesaid 
sliall  be  resold."  Plaintiff  bought  one  lot,  but  did  not  apply  for  delivery  until 
the  fourth  day  after  the  sale,  when  it  was  not  forthcoming,  and  defendants 
said  it  had  b^n  delivered  to  some  one  else.  There  was  evidence  that  it  had 
been  seen  on  a  trolly  as  if  for  delivery  on  the  morning  of  the  third  day.  In  an 
action  for  non-delivery  against  the  auctioneers, — Held,  that  auctioneers  not 
being  in  the  position  of  orainary  agents,  there  was  on  the  above  facts  evidence 
for  the  jury  oT  a  personal  contract  by  defendants  to  deliver  ;  and  if  they  were 
liable  to  be  sued,  then,  not  having  exercised  the  power  of  resale,  they  were  not 
absolved  from  the  necessity  of  delivering  the  ^oods  by  reason  of  the  breach  by 
plaintiff  of  the  condition  as  to  clearing  withm  three  days,  that  not  being  a 
condition  precedent  to  his  right  to  claim  delivery,  as  it  did  not  go  to  the  whole 
root  of  the  consideration. — fvoolfy.  Home,  46.  L.  J.  Rep.  Q.  B.  534. 

FoRKlON  QovBKNMBHT. — Action  to  enforce  bond  against  property  of  Government 
m  Ka/nds  of  English  agent, — The  bond  of  a  foreign  Qovemment  creates  nothing 
bat  a  debt  of  honour,  and  the  promise  contained  in  it  cannot  be  enforced  in 
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the  Courts  of  this  countiy  afiiainst  Enslish  agents  of  the  Qoyernment  who  have 
fnnds  helonginfi;  to  it  in  their  hands,  even  though  the  Gk>yemment,  after 
notice  of  an  action  by  the  bondholder  against  the  agents,  makes  no  claim  to 
the  funds.  If  such  an  action  against  the  agent  could  be  maintained,  it  would 
amount  to  an  assumption  of  a  jurisdiction  over  the  foreign  Government  Aa 
the  foreign  Oovemment  cannot  be  sued  in  the  Courts  of  this  country,  neither 
can  its  agents  be  sued  in  the  absence  of  the  principals. — Twycross  v.  Dreyfus 
(App.),  46  L.  J.  Rep.  Ch.  510. 

Insurance  against  Fire. — WTiarfinger  and  merchant  both  insuring — Oontri- 
bution— 'Subrogation. — It  appearing  that  b^  usage  and  implied  contract  in  the 
grain  trade  of  London,  the  wharfinger  is  hable  to  the  merchant  for  any  loss  by 
nre  on  grain  stowed  in  his  granaries,— ^eZ(2,  that  if  both  merchant  and  whar- 
finger insure,  the  merchant's  insurers  cannot  be  called  upon  to  contribute  to 
the  wharfinger's  insurers  in  respect  of  any  loss  bv  fire,  but  can  call  upon  the 
wharfinger's  insurers,  or^  if  necessary  the  wharfinger  himself,  to  recoup  th^  any- 
thing they  may  be  required  to  pay  the  merchant — North  British  and  MercanttU 
Insur.  Co,  v.  London,  Juiverpooly  and  Globe  Insur.  Co,  (App.),  46  L.  J.  Rep.  Ch.  537. 

The  only  effect  of  a  provision  in  the  wharfinger's  policies  cutting  down  the 
liability  tnereon  to  a  proportionate  contribution  in  tne  event  of  any  insurance 
being  effected  by  the  merchant,  would  be  to  leave  the  wharfinger  unprotected 
pro  tanto. — Ibid. 

Semble,  a  condition  providing  that  '^  if  at  the  time  of  any  loss  or  dama^  by 
fire  happening  to  any  property  thereby  insured,  there  be  any  other  subsisting 
insurance  or  insurances,  whether  effected  by  the  insured  or  by  anv  other  per- 
son, covering  the  same  property,  the  company  shall  not  be  liable  to  pay  or 
contribute  more  than  its  rateable  proportion  of  such  loss  or  damage,"  has  not 
such  a  construction  or  effect. — IbuL 

Landlord  and  Tenant. — Furnished  house  hired  for  season — Defective  drains 
— Implied  condition  or  warranty — Right  of  tenant  to  rescind  agrum^nt. — In  an 
agreement  for  the  hire  of  a  furnished  house,  to  be  occupied  from  a  certain  date 
during  a  definite  period,  there  is  an  implied  condition  or  warranty  on  the  part 
of  the  landlord  that  the  premises  are  reasonably  fit  for  habitation.  If  they  are 
unfit  at  the  commencement  of  the  term,  the  tenant  does  not  obtain  that  for 
which  he  contracted,  and  is  therefore  entitled  to  rescind  the  agreement — 
WOstyii  V.  Finch-Hatton,  46  L.  J.  Rep.  Exch.  489. 

Licensing  Acts.— Closing  licensed  premises — IndependerU  trade  carried  on  in 
licensed  premises — Premises  not  kept  open  for  the  sale  of  intoxicating  liquors. — The 
appellant,  a  grocer  and  draper,  being  licensed  to  sell  wines  and  spirits  by  retail, 
not  to  be  consumed  on  the  premises,  was  chax]ged  **  for  that  he  did  keep  open 
certain  premises  for  the  sale  of  intoxicating  liquors  "  after  ten  o'clock  at  night 
'  The  appellant  had  but  one  shop  for  his  general  trade,  but  the  wines  and  spirits 
were  kept  in  a  large  case,  which  after  ten  o'clock  was  closed  by  shutters  and 
locked ;  upon  the  case  and  in  the  window  were  hung  notices  that,  in  accordance 
with  the  new  Licensing  Act,  wines  and  spirits  could  not  be  supplied  after  ten 
o'clock  at  night.  The  shop  itself  was  open  after  ten  o'clock,  but  there  was  no 
proof  of  any  sale  or  exposure  of  intoxicating  liquors.  The  Justices  held  the  chax^re 
proved  under  section  9  of  37  &  38  Vict  c.  49,  and  convicted  the  appellant : — Held, 
that  the  conviction  was  wron^  ;  that  before  the  Justices  could  convict  upon  this 
information  they  must  be  satisfied  that  the  premises  were  opened  or  kept  open 
for  the  sale  of  intoxicating  liquors. — Tassell  v.  Ovenden,  46  L.  J.  Rep.  M.  C.  228. 

Negligence. — Master  and  servant — Contractor — Danaerous  employment — 
Notics  of  risk— Railway  eomiNxny.— Defendants  employed  a  contractor  to  do 
certain  work  upon  a  side  wall  of  a  tunnel  at  a  point  where  the  line  was  on  a 
curve,  so  that  workmen  could  not  see  a  train  approachinf^  till  it  was  within 
twenty  or  thirty  yards  of  them.  The  space  between  the  rail  and  the  wall  was 
just  sufficient  for  a  workman  to  keep  clear  of  a  train  if  sensible  of  its  approaeh 
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Trains  passed  the  spot  every  ten  minutes,  and  when  a  train  passed  on  the 
furtheT  line  the  noise  would  prevent  a  workman  from  hearing  the  approach  of 
a  train  upon  the  line  nearest  to  him.  There  was  no  light  at  the  spot  in  ques- 
tion ;  no  one  was  stationed  to  give  notice  of  an  approaching  train,  nor  was  the 
speed  of  trains  slackened  on  approaching  the  spot,  nor  was  any  signal  given 
uj  whistling  or  otherwise.  The  plaintiff  was  a  workman  in  the  service  of  the 
contractor  so  employed,  and  had  been  working  in  the  tunnel,  though  not  at 
precisely  the  same  spot,  for  a  fortnight,  when  he  was  struck  by  a  train  while 
reaching  across  the  rails  to  find  a  tool  which  he  had  laid  upon  the  ground. 
The  jury  found  that  there  was  negligence  on  the  part  of  the  company  in  not 
providing  a  look-out  man  or  altering  the  usual  mode  of  conduct  in  the  traffic  : — 
Ilddf  that  the  plaintiff  having  continued  the  work,  with  full  knowledge  of  its 
dangerous  nature,  had  no  remedy  against  the  company. — WoodUy  v.  Metropo- 
lUan  Railway  Co.  (App.),  46  L.  J.  Rep.  Exch.  521. 

Debtob  and  Creditor. — Resolution' for  a  composition — Omission  from  debtor^s 
^atemeni  of  a  contingent  debt — Greditor  not  barred  by  composition, — Plaintiff 
entered  into  a  bail-bond  jointly  with  another  on  behalf  of  defendant,  who 
thereupon  became  conditionally  liable  to  indemnify  theuL  Defendant  having 
become  insolvent,  resolutions  were  passed  by  which  his  creditors  accepted  a 
composition.  Phiintiff,  who  was  a  creditor  of  defendant  for  debts  not  connected 
with  the  bail-bond,  proved  for  and  received  a  composition  on  those  debts,  but 
his  contingent  liability  on  the  bail-bond  was  not  inserted  in  the  debtor's 
statement,  and  no  dividend  was  received  on  it.  Plaintiff  afterwards  became 
liable  under  the  bail-bond,  and  he  sued  defendant  in  order  to  recover  what  he 
was  thus  compelled  to  pay: — Held,  by  the  Common  Pleas  Division,  that  he 
could  not  recover,  as  defendant  was  discharged  from  all  liability  by  the  accept- 
ance by  plaintiff  of  the  composition.  But  held  by  the  Court  of  Appeal,  revers- 
ing this  judgment  (Brbtt,  L.J.,  dissentients),  that  plaintiff  was  not  bound 
by  the  composition  proceedings  in  respect  of  the  contingent  debt,  and  that  he 
could  recover  what  he  had  paid  under  the  bail-bond. — Wilson  v.  Breslauer 
(App.),  46  L.  J.  Rep.  C.  P.  593. 

Dissolution  of  Marriagb.— Suii  by  wife— Counter-charges  by  respondent— Res 
Judicata. — ^To  the  wife's  petition  for  dissolution  of  marriage,  the  respondent 
answered,  denying  the  charges  alleged  against  him,  and  making  counter-charges 
of  adult^  against  the  petitioner.  It  was  alleged  by  the  petitioner  that  the 
coonter-cliaiges  were  substantially  the  same  as  those  which  were  made  against 
her  in  a  previous  suit  in  which  her  husband  was  the  petitioner,  and  which 
were  nqjatived  by  the  verdict  of  the  jury,  and  in  these  circumstances  the 
Gout  was  moved  on  her  behalf  to  order  that  the  counter-chazges  be  struck  out 
of  the  respondent's  answer.  The  Court  refused  to  make  the  order,  holding 
that  the  proper  mode  of  raising  the  question  of  the  alleged  estoppel  was  by 
replication. — Robinson  v.  Robinson,  46  L.  J.  Rep.  P.  D.  &  A.  47. 

Donatio  Mortis  Causa. — Gift  of  Cheques  Payable  to  Order— Not  presented  in 
drawer*s  lifetime. — Testator  being  resident  at  St.  Bemo,  in  Italy,  in  his  last 
illness  drew  his  cheques  on  his  London  bankers,  payable  to  order,  and  gave 
them  to  his  wife,  who  endorsed  them  to  her  bankers  at  St.  Bemo,  and  paid 
them  into  their  bank.  The  cheques  were  not  presented  for  payment  in 
London  till  after  testator's  death  : — Held,  that  the  cheques  were  good  donationes 
mortis  causa,  and  that  the  widow  was  entitled  to  the  proceeds  out  of  the  testator's 
estate.— Rolls  y.  Pearce,  46  L.  J.  Bep.  Ch.  791. 

Election. — DoublePortions. — ^A  father  covenanted  to  leave  three-eighths  of  his 
poperty  in  settlement  on  one  of  his  two  daughters.  By  his  will  he  settled  half 
ms  residue  on  her : — Held,  that  notwithstanoung  differences  in  the  trusts  under 
the  two  instruments,  only  one  portion  was  intended,  and  the  beneficiaries  were 
put  to  tiieir  election  which  instrument  they  would  take  under. — Russell  v. 
Aubyn,  46.  L.  J.  Bep.  Ch.  641. 
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G  AMINO. — Money  in  hands  of  stakeholder — When  recovercMe. — The  deposit  of  a 
sum  of  money  by  two  persons  in  the  hands  of  a  third,  to  abide  the  event  of  a 
lawful  game  between  the  two,  is  a  wager,  and  not  *'  a  subscription  or  contribu- 
tion to  a  prize"  ¥rithin  8  &  9  Yict  c.  1€K9.  sec.  IS,  and  snch  a  deposit  ma^  be 
recovered  by  the  depositor  from  the  stakeholder,  if  demanded,  before  it  is 
paid  over  to  the  winner.— Ba«y  v.  Marriott  (17  L.  J.  Rep.  C.  P.  216)  over- 
ruled.—Di^^rfc  V.  Higgs  (App.),  46.  L.  J.  Rep.  Ch.  721. 

Marine  Insurance — Partial  loss — Cost  of  repairs  to  ship — Measure  of 
damages — Liability  of  undertniter. — Plaintiff,  who  was  owner  of  a  ship  called 
the  Crimea,  effected  a  policy  for  j£1200  with  the  defendants  on  his  vessel, 
valued  at  £2600,  against  the  usual  sea  risks,  on  an  out  and  home  voyage  bxmx 
C.  to  L.  The  policy  contained  the  usual  suing  and  labouring  clause.  During 
tiie  voyage  the  ship  sustained  damage  at  sea,  the  cost  of  whidi,  after  the  usuu 
allowance  of  one-third  new  for  old,  together  with  certain  particular  average 
charges  covered  by  the  policy,  amounted  to  the  sum  of  j£3178,  lis.  7d«  The 
plaintiff  had,  in  addition  to  this  expenditure,  to  pay  £519  for  salvage  services 
and  general  average  expenses.  Being  an  old  ship,  the  effect  of  these  extensive 
repairs  was  to  make  her  a  very  much  stronger  and  better  ship  than  she  was 
before  the  damage.  In  an  action  on  the  policy  the  defendants  contended  that 
*  the  loss  was  to  be  estimated  by  the  depreciation  of  the  ship  as  a  saleable 
chattel,  and  not  by  the  costs  of  the  repairs  ;  and  also,  that  in  the  case  of  a 
partial  loss  the  assurer  could  not  be  liable  for  more  than  a  total  loss  with 
benefit  of  salvage  : — Held,  that  the  measure  of  damage,  where  the  ^ipowner 
elected  to  repair,  was  to  be  ascertained  by  the  cost  of  the  repairs,  less  a  proper 
deduction  on  account  of  having  new  timber  for  old,  even  though  the  result  might 
be  to  make  the  underwriters  liable  for  more  than  a  total  loss  with  benefit  of 
salvage  (Lohre  v.  Aitchison,  46.  L.  J.  Rep.  Q.  B.  715)  i-^Held  also,  that  as  the 
damage  done  was  as  sreat  as  to  exhaust  the  policy,  and  the  assured  had  re- 
fused to  abandon,  the  latter  was  not  entitled  to  recover  under  the  suing  uul 
labouring  clause  a  proportion  of  the  salvage  expenses  bevond  the  £1200,  the 
salvage  expenses  not  bemg  employed  with  any  view  to  the  benefit  of  the  under- 
writers, nor  accruing  to  their  benefit — Ibid, 

Mine — Right  to  Work — Lateral  Support  to  Buildings — Support  to  Surface — 
Definition  of  ^'  Adjacent  LandsJ* — The  right  of  an  adjoining  owner  is  to  have 
his  land  supported  in  its  natural  state,  and  that  without  any  reference  to  the 
width  of  the  strip  of  land  required  for  its  support  in  that  state. — The  Mayor 
of  Birmingham  v.  Allen  (App.J,  46  L.  J.  Rep.  Cn.  673. 

Plaintiffs  were  owners  of  land  on  whicn  they  had  extensive  gas  works. 
Defendants  were  working  mines  near  plaintiffs'  land.  The  minerals  in  the 
intervening  land  had  been  worked  out  many  years  ago.  Plaintiffs  brought 
their  action  against  defendants  to  restrain  them  from  continuing  to  work  their 
materials,  on  tlie  ground  that  their  so  doing  would  seriously  injure  plaintiffiB' 
buildings.  The  evidence  showed  that  plaintiffs*  buildings  would  be  dam* 
aged,  but  it  also  showed  that  if  the  minerals  in  the  intervening  land  had  not 
been  worked  out  defendants  might  safely  have  continued  their  workings  up  to  the 
edge  of  their  own  boundary  : — Held  (affirming  the  decision  of  the  Master  op  the 
Rolls),  that  the  lands  of  the  defendants,  not  being  required  for  the  support  of 
plaintiffs'  laud  in  its  natural  state,  were  not  adjacent  lands  so  as  to  give  plaintiffs 
a  right  to  support  for  their  buildings  from  defendants ;  and  that  defendants 
could  not  by  the  action  of  the  intervening  owner  be  deprived  of  their  right  to 
take  all  the  minerals  under  their  xyvm  land. — Ibid, 
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40  AND  41   VICT.   CAP.   53. 

We  have  for  some  time  been  considering,  in  the  pages  of  this 
journal,  the  history  and  condition  of  the  prisons  in  Scotland,  as  they 
existed  in  early  days,  and  down  to  the  first  quarter  of  this  century. 
During  the  last  session  of  Parliament  there  has  been  passed  an  Act, 
which  puts  the  support  and  management  of  prisons  in  this  country 
on  an  entirely  new  footing,  and  introduces  many  changes  in  the 
constitution  of  the  governing  bodies.  It  may  not  be  uninteresting, 
then,  to  consider  in  some  detail  the  provisions  of  this  new  Act,  but 
before  doing  so  it  will  be  necessary,  for  the  better  understanding  of 
the  changes  brought  about,  to  notice,  very  briefly,  the  position  which 
Scottish  prisons  at  present  occupy  as  established  by  statutory  enact-, 
xnent.  The  principal  Act  by  which  prisons  have  been  for  some 
time  r^ulated  is  that  of  1860  (23  and  24  Vict  cap.  105).  Its  chief 
provisions  related  to  the  election  of  county  boards,  to  be  chosen  by 
the  commissioners  of  supply  for  each  county,  which  boards  were  to 
have  the  management  and  superintendence  of  the  prisons  in  its 
district;  the  Act  also  made  regulations  for  the  visiting  of,  and 
di^ipline  in,  prisons.  It  was  amended,  first  by  28  and  29  Vict.  cap. 
84,  and  again  by  32  and  33  Vict.  cap.  35,  but  we  need  not  allude 
more  particularly  to  those  Acts  at  present.  The  present  Act  repeals, 
in  Mo,  these  statutes,  except  sections  72  and  75  in  that  of  1860, 
which  deal  with  certain  matters  of  discipline  to  which  we  shall 
afterwards  allude,  and  substitutes  for  their  provisions  an  entirely 
new  machinery,  the  chief  features  of  which  we  shall  now  shortly 
bring  before  the  notice  of  our  readers. 

This  Act  received  the  Boyal  Assent  on  14th  August  1877,  and  is 
to  come  into  operation  on  the  somewhat  ominous  day  of  the  1st  of 
April  1878.  It  is  divided  into  two  parts,  the  first  (sees.  4-1 6)  treating 
of  the  transfer  of  the  prisons  to  the  new  governing  body,  and  their 
general  administration,  the  second  (sees.  17-72)  being  devoted  to 
supplemental  provisions,  which  deal  with  many  questions  of  detail, 
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in  reference  to  maintenance  of  prisons,  the  treatment  of  prisoners, 
and  a  variety  of  miscellaneous  matters.  The  constitution  of  District 
Boards  of  Lunacy  is  put  on  a  different  footing  than  it  was  by  20  and 
21  Vict.  cap.  71,  and  powers  are  given  to  commissioners  of  supply 
to  contribute  to  reformatories  and  industrial  schools. 

PART  I. 

Transfer  and  Administration  of  Prisons. 

(1)  transfer  of  prisons. 

From  the  commencement  of  the  Act  on  the  1st  of  April  1878,  all 
expenses  connected  with  prisons  in  Scotland  are  to  be  defrayed  by 
Parliament  (sec.  4)  and  not  by  the  different  counties  and  burghs  as 
heretofore  (sec.  17),  and  all  the  prisons  are  to  be  transferred  to  the 
Home  Secretary,  who  is  also  to  have  fiill  power  over  them  as  to 
management  and  jurisdiction  (sec.  6).  The  rules  issued  by  the 
Secretary  of  State  for  the  conduct  of  prisons  are  still  to  continue,  so 
far  as  they  are  not  inconsistent  with  the  provisions  of  the  Act ; 
these  rules  may  be  altered,  or  new  ones  added,  as  may  be  found 
expedient,  and  a  copy  of  the  rules  for  the  time  being  in  force  is  to 
be  hung  in  some  conspicuous  place  in  every  prison  (sec.  G). 

(2)  ADMINISTRATION  OF  PRISONS. 

(a)  Prison  Commissioners, 

The  7th  section  contains  the  most  important  of  all  the  changes 
introduced  by  the  Act;  by  it  the  present  prison  authorities  are 
entirely  abrogated,  and  a  certain  body  is  constituted,  to  be  called 
"The  Prison  Commissioners  for  Scotland."  These  commissioners 
are  appointed  for  the  purpose  of  "  aiding  the  Secretary  of  State  in 
carrying  into  effect  the  provisions  of  this  Act  relating  to  Prisons  in 
Scotiand,"  that  is  to  say,  they  are  to  have  the  complete  control  and 
management,  for  all  practical  purposes,  of  the  Scottish  prisons.  The 
body  is  to  consist  of  five  commissioners, — of  whom  three  are  to  be 
appointed  by  the  Crown,  two  with  salaries  (sec.  9),  and  one  without, 
while  the  remaining  two  are  members  ex  officio,  viz.,  the  Sheriff  of 
Perthshire  and  the  Crown  Agent  for  Scotland.  Practically,  this 
arrangement  will  amount  to  the  bulk  of  the  work  being  done  by 
the  two  salaried  commissioners,  under  the  control  of  an  unsalaried 
majority  of  the  body.  Section  10  details  the  duties  of  the  prison 
commissioners,  who,  it  is  stated,  are  to  have  the  ''  general  superin- 
tendence "  of  the  prisons  in  Scotland ;  this  superintendence  is  not^ 
however,  to  include  the  power  of  appointing  the  governors,  matrons, 
medical  officers,  and  chaplains  of  prisons,  this  being  left  in  the 
hands  of  the  Government,  as  is  also  the  appointment  of  inspectors 
of  prisons ;  incidentally  it  is  provided  that  the  medical  officer  must 
be  a  duly  registered  practitioner,  and  the  chaplain  must  be  a 
minister  or  licentiate  of  the  Church  of  Scotland.    The  commissioners 
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are  to  appoint  all  other  prison  officials,  and  are  empowered  to  enter 
into  contracts,  and  generally  to  do  everything  necessary  for  the 
maintenance  of  the  prisons  and  prisoners.  In  oixler  to  do  this  in  an 
efTectual  manner,  they  are,  hy  themselves  or  their  officers^  to  visit 
the  prisons,  and  make  all  necessary  inquiries  and  regulations  regard- 
ing their  maintenance  and  discipline.  Besides  these  general  powers^ 
the  commissioners  themselves,  or  any  one  or  more  of  them,  may 
exercise  all  power  and  jurisdiction  which  belonged  to  the  quondam 
**  prison  authority "  of  a  prison.  In  this  section  it  is  five  times 
mentioned  that  in  all  their  actings  the  commissioners  are  to  be 
under  the  control  of  the  Secretary  of  State.  When  that  officiid 
requires  it,  they  are  to  make  a  report  as  to  the  prisons  and  persons 
under  their  jurisdiction,  and  it  would  seem  (sec.  11)  that  an  annual 
report  is,  as  a  matter  of  course,  to  be  laid  before  both  Houses  of 
Parliament,  containing  expressly  information  and  statistics  regard- 
ing the  industries  and  manufacturing  processes  carried  on  in  the 
various  prisons  (sec.  12) ;  besides  this  report,  a  yearly  return  is  to 
be  made  of  the  punishments  inflicted  within  each  prison,  and  the 
offences  for  which  they  were  inflicted. 

(6)   Visiting  Committee. 

Each  prison  is  to  have  what  is  called  a  visiting  committee 
attached  to  it  (sec.  14) :  the  number  of  members  is  to  be  fixed  by 
the  Secretary  of  State,  having  regard  to  the  local  features  of  each 
case ;  and  the  committee  is  to  consist  of  as  many  commissioners  of 
supply  or  justices  of  the  peace,  and  magistrates  of  burghs  elected 
by  their  respective  bodies,  as  may  be  prescribed  by  the  Secretary  oif 
Stata  The  duties  of  this  visiting  committee  would  seem  to  be  to 
report  to  the  Home  Secretary  on  any  matter  regarding  the  repair, 
discipline,  or  the  like,  of  the  prison  to  which  they  are  appointed. 
Having  access,  individually  and  as  a  body,  at  all  times  to  every  part 
of  the  prison  and  to  every  prisoner,  the  committee  are  thus  enabled 
to  detect  and  report  on  abuses  or  disrepair  which  might  escape  the 
notice  of  the  commissioners  or  their  inspectors,  or  on  any  matter 
which  might  call  for  rapid  action  and  speedy  interference.  Besides 
the  members  of  the  visiting  committee,  any  sheriff  or  justice  of  the 
peace,  in  whose  jurisdiction  the  prison  is  situated,  or  having  juris- 
diction in  the  place  where  the  offence  in  respect  of  which  any 
prisoner  confined  in  the  prison  may  have  been  committed,  is  entitled 
to  visit  the  prison  and  prisoners.  Such  visitor  may  enter  in  a  book, 
to  be  kept  by  the  governor,  any  remarks  he  may  wish  to  make,  and 
the  governor  is  to  direct  the  attention  of  the  visiting  committee  to 
them  at  their  next  visit  (sec.  16). 

The  16th  section  of  the  Act  concludes  the  first  and  shortest, 
though  the  most  important,  of  the  two  parts  into  which  it  is  divided. 
We  have  now  been  told  that  the  prisons  are  to  be  transferred  to 
Grovemment,  and  of  the  constitution  and  general  duties  of  the  bodies 
called   respectively  the  Prison  Commissioners  and  the  Visiting 


60  THE  PKIS0N8  (SCOTLAND)  ACT,  1877. 

Committee.  The  second  part  of  the  statute  is  by  far  the  longest, 
containing  no  less  than  fifty-seven  sections.  It  is  divided  into  a 
number  of  sub-heads,  treating  various  matters  in  detail,  and  which 
we  will  now  proceed  to  discuss  as  briefly  as  possible. 

PART  II. 

Supplemental  Provisions. 

(a)  As  to  Obligation  to  maiiUain  Prisons. 

The  obligation  of  any  prison  authority  to  maintain  their  prison 
is,  as  we  have  previously  seen,  to  cease  (sec.  17) ;  and  any  prison 
authority  which  has  either  no  prison  accommodation  of  its  own,  or 
insufficient  accommodation,  is  to  pay  to  Government  £120  for  each 
prisoner  for  whom  cell  accommodation  has  not  been  provided  at 
the  time  of  the  commencement  of  the  Act  (sec.  18).  But  if  the 
prison  authority  so  liable  has  contributed  to  the  erection  of  "a 
prison  by  another  prison  authority,  the  sum  so  paid  will  be 
taken  into  account  in  estimating  the  amount  payable  to  Govern- 
n^ent.  The  19th  section  deals  with  various  details  having 
reference  to  the  compensation  payable  by  the  Government 
to  the  various  prison  authorities  in  respect  of  cell  accommo- 
dation provided  for  prisoners.  Thus,  if  one  authority  has 
got  more  cells  than  are  requisite  for  the  accommodation  of  its  own 
prisoners,  and  it  has  contracted  with  another  authority  to  receive 
its  prisoners,  the  former,  called  in  the  Act  the  receiving  authority, 
is  to  be  entitled  to  any  loss  it  may  have  sustained  on  the  contract, 
up  to  £120  for  each  cell.  Again,  if  a  prison  authority  has  built 
more  cells  than  are  required  for  the  average  maximum  number  of 

Srisoners  maintained  in  the  prison  for  the  five  years  previous  to  1st 
anuary  1877,  it  shall  be  entitled,  except  under  certain  circum- 
stances, which  are  mentioned,  to  compensation  at  the  rate  of  £120 
for  each  surplus  cell  The  arithmetical  process  for  finding  the 
"  average  maximum  "  number  of  prisoners  is  carefully  given,  and  a 
few  explanatory  sentences  conclude  this  (19th)  section.  The  next 
clause  provides  for  the  case  of  a  prison  authority  possessing  a  prison 
one  hafr  of  which  is  not  "  satisfactory  to  the  Secretary  of  State."  In 
such  a  case  the  prison  authority  may  erect  new  buildings,  which, 
on  their  completion,  will  vest  in  the  Secretary  of  State,  or,  if  it  seems 
preferable,  the  authority  may  arrange  to  make  a  money  payment 
instead  of  building.  The  remaining  portions  of  this  section  are 
occupied  with  details  for  the  better  carrying  out  of  such  arrange- 
ments, into  which  it  is  not  here  necessary  to  go  minutely. 

(6)  As  to  Contracts  and  Debts. 
(c)  As  to  Assets. 

The  above  two  divisions  of  the  Act  comprise  sees.  22-26  inclu- 
sive ;  though  necessary,  it  cannot  be  said  that  they  are  interesting 
clauses ;  in  efiect  they  shortly  amount  to  this — that  prison  authori- 
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ties  are  to  be  liable  for  all  debts  which  they  may  have  contracted 
previous  to  the  commencement  of  the  Act ;  and  as  to  any  continuous 
contract  or  dealing  to  be  performed  partly  before  and  partly  after 
the  commencement  of  the  Act,  the  prison  authority  shall  be  liable 
for  so  much  of  it  as  is  performable  before  the  commencement  of  the 
Act,  and  Government  for  the  remainder.  As  regards  the  expression 
"  prison  authority,"  as  applied  to  this  portion  of  the  Act,  it  is  to  be 
held  to  mean  the  commissioners  of  supply  of  the  county — their 
obligations  being  a  charge  against  the  general  assessment  of  the 
county,  with  a  proportionate  right  of  relief  against  the  burghs,  etc., 
within  the  jurisdiction,  as  mentioned  in  the  Act  The  26th  section 
provides  for  the  payment  of  any  balance  which  may  be  due  to  any 
prison  authority,  having  regard  to  the  rights  of  burghs,  etc.,  as  in  the 
previous  section. 

(d)  As  to  Classification  and  CoinmiiinerU  of  Prisoners. 

The  Act  now  leaves  the  dry  details  relating  to  money  matters, 
and  treats  not  so  much  of  prisons  as  of  their  inhabitants.  An  effort 
is  made  to  abolish  the  present  pernicious  custom  by  which  both 
convicted  and  untried  persons  are  confined  in  the  same  prison.  It 
is  provided  by  sec.  27  that  the  Secretary  of  State  may  appoint  a  prisou 
in  any  county  or  burgh  for  the  reception  of  persons  before  and 
during  trial ;  power  is  also  given  him  to  appoint  a  convenient  prison 
or  prisons  in  any  adjacent  county  or  burgh  for  the  reception  of 
prisoners  for  "trial,  safe  custody,  punishment,  or  otherwise."  It 
would  appear  from  this  section  that,  in  prisons  appointed  solely  for 
the  confinement  of  persons  before  and  during  trial,  only  such 
persons  can  be  confined  there  as  could,  if  this  Act  had  not  passed, 
have  been  lawfully  confined  in  a  prison  situated  within  the 
area  of  the  county  or  burgh  in  which  such  prison — or  house 
of  detention,  as  it  might  have  been  more  suitably  called — is 
situate.  If,  on  the  other  hand,  the  Secretary  of  State  appoints 
a  **  convenient "  prison  in  an  "  adjacent "  county  or  burgh  for  the 
reception  of  both  tried  and  untried  prisoners,  any  prisoners,  irre- 
spective of  the  district  from  which  they  come,  may  be  committed  to 
such  prison.  The  Secretary  of  State  has  also  power  (sec.  28)  to  aUot 
particular  prisons,  either  wholly  or  partially,  to  particular  classes 
of  prisoners.  This  is  doubtless  a  step  in  the  right  direction,  as 
in  this  way  the  contamination  of  younger  prisoners  by  the  more 
habitual  criminals  can  be  more  easily  avoided.  When  a  prisoner, 
by  reason  of  this  power,  is  confined  in  a  prison  beyond  the  limits 
of  the  county  or  burgh  in  which  he  was  connected,  he  is  to  be 
sent  back  to  the  latter  place  on  his  discharge  from  prison.  The 
2dth  section  provides  for  the  confinement  of  civil  prisoners;  it 
would  seem  that  they  cannot  be  imprisoned  further  from  the  place 
where  they  can  at  present  legally  be  confined  than  "  an  adjoining 
or  adjacent"  county  or  burgh.  As  regards  the  confinement  of 
prisoners  for  short  periods,  it  is  provided  (sec.  30)  that  in  places 
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where  there  are  police  cells,  prisoners  may  be  confined  in  them  either 
before  or  after  trial  for  any  period  not  exceeding  fourteen  days. 
The  maintenance  of  such  prisoners  is  to  be  defrayed  by  the  State,  but 
the  police  officials  are  bound  to  give  both  cell  accommodation  and 
their  own  services  free,  "provided  always,  the  police  authorities 
shall  in  all  cases,  and  at  all  times,  have  a  prior  claim  to  the  use  of 
such  cells,  and  shall  in  no  case  be  interfered  with  in  their  use 
thereof  This  section  may  prove  of  considerable  practical  use  in 
small  towns,  where  there  is  not  much  pressure  on  the  police-cdl 
accommodation ;  but  for  large  towns  the  number  of  police  ceUs  is 
too  often  miserably  inadequate  for  their  ordinary  purposes.  The 
provision  that  the  police  authorities  are  to  have  a  prior  claim  at  all 
times  to  the  use  of  the  cells,  may  prove  at  times  in  the  highest 
degree  inconvenient,  as  would  be  the  case  of  a  prisoner  who,  say  on 
the  thirteenth  day  of  his  incarceration,  had  to  be  removed  to  a  prison, 
owing  to  the  police  cell  which  he  occupied  being  required  by  the 
police  authorities.  The  remaining  sections  under  this  head  of  the 
Act  are  the  31st  and  32nd;  the  one  provides  that  the  committal  of 
a  prisoner  to  a  prison  other  than  that  to  which  he  should  have  been 
committed  shall  not  render  the  committal  invalid ;  but  any  Judge 
of  the  High  Court  of  Justiciary  may,  upon  summary  application 
being  made  to  him  on  behalf  of  such  prisoner,  order  his  removal,  at 
the  public  expense,  to  the  proper  prison ;  the  other  section  (32)  is 
occupied  with  a  definition  of  the  "legal  custody"  of  a  prisoner. 

(e)  Discharge  of  Prisoners, 
When  a  prisoner's  term  of  confinement  expires  on  a  Sunday,  he 
is  to  be  liberated  (sec.  3)  on  the  previous  Saturday.  It  is  remark- 
able that  in  this  clause  the  term  "  Lord's  day  "  is  used  for  Sunday, 
an  expression  which  we  do  not  remember  to  have  often  met  with  in 
other  modem  Acts  of  Parliament.  With  regard,  however,  to  the 
system  sanctioned  by  this  section,  we  doubt  its  expediency.  We 
question  very  much  whether  Saturday  is  a  good  day  on  which  to 
turn  a  prisoner  out,  free  to  follow  his  own  devices.  In  large  towns 
in  Scotland  it  is  universally  a  half-holiday,  so  that  a  prisoner  who 
emerges  from  confinement  on  that  day  runs  much  more  chance  of 
falling  in  with  his  old  associates,  and  so  being  led  into  further  crime, 
than  if  he  had  been  detained  until  Monday.  On  Saturday,  also,  it 
is  impossible  to  get  work,  so  that  it  entails  spending  two  days 
in  utter  idleness, — a  most  dangerous  thing  for  a  newly-liberated 
juvenile  offender,  more  especially  if  he  has  in  his  possession  "  a 
sum  of  money  not  exceeding  two  pounds,"  which  may  be  paid  to 
him  by  the  governor  on  his  dismissal  from  prison  (sec.  35).  This 
money  may,  however,  be  placed,  not  in  the  prisoner's  hands,  but  in 
those  of  a  certified  Prisoners'  Aid  Society,  on  their  giving  an  under- 
taking to  apply  the  same  for  the  benefit  of  the  prisoner.  This 
course  will,  we  conceive,  be  the  most  generally  followed,  save  in 
exceptional  circumstances.   A  prisoner  may  be  provided  with  means 
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to  convey  him  to  bis  home,  but  even  in  this  case  the  commissioners 
need  not  entrust  bim  with  any  money,  but  may  accomplish  the 
object  "  hy  caimng  his  fare  to  be  paid  by  railway,  or  in  any  other 
convenient  manner"  (sec.  36). 

Prisoners'  Aid  Societies  have  been  found  so  productive  of  good 
in  putting  liberated  prisoners  in  the  way  of  earning  an  honest  Uve- 
lihood,  that  it  is  pleasant  to  find  that  their  usefulness  has  been 
acknowledged,  and  their  position  improved  by  the  present  statute. 
The  Secretary  of  State  has  now  power  (sec.  34),  upon  satisfying 
himself  as  to  the  good  condition  of  such  a  Society,  to  grant  it  a 
certificate  under  his  hand,  to  the  efiect  that  it  is  approved  by  him 
for  the  purposes  of  this  Act  This  certificate  may,  of  course,  upon 
doe  cause  shown,  be  revoked  or  suspended  at  any  time,  but^  so  long 
as  it  i-emains  in  force,  the  Society  receiving  it  shall  be  deemed  to 
be  a  "  Certified  Prisoners'  Aid  Society." 

{To  be  continued.) 


ADEMPTION. 


Thb  recent  decision  of  the  Second  Division  in  the  case  of  Ander- 
wn,  V.  Thomson  and  others,  July  17,  1877  (Sc.  L.  E.  xiv.  p.  654),  is 
one  that  requires  grave  consideration,  not  merely  of  the  important 
l^al  principles  with  which  it  deals,  but  of  the  principles  of  decision 
which  it  apparently  involves.  Briefly  stated,  its  result  is  this,  that 
in  a  question  whether  or  not  a  legacy  was  adeemed,  the  Court  are 
prepared  to  do  violence  to  the  admitted  intention  of  a  testator,  and 
also  to  the  fundamental  principles  of  the  Civil  Law,  on  which  it  is 
conceded  that  the  Scotch  Law  rests,  and  that  in  reaching  this  con- 
clusion they  are  to  some  extent  influenced  by  the  authority  of  a  case 
decided  last  century  in  the  English  Court  of  Chancery.  There  can 
be  little  doubt  about  the  principles  of  the  Soman  Law  in  this 
matter.  In  Anderson  v.  Thoinson  Lord  Moncreitf  quoted  a  familiar 
passage  from  the  Institutes  of  Justinian  (iL  12-20),  from  which  it 
appears  that  neither  a  subsequent  alienation,  nor  a  subsequent 
hypothecation,  of  the  subject  bequeathed  was  held  sufficient  to  efiect 
ademption.  The  intention  to  revoke  must  be  proved.  The  leading 
texts  in  the  Digest  are  as  follow :  "  Si  rem  suam  testator  legaverit, 
eamque  necessitate  urgente  alienaverit,  fideicommissum  peti  posse, 
nisi  probetur,  adimere  ei  testatorem  voluisse,  probationem  autem 
mutatse  volimtatis  ab  heredibus  exigendam  "  (34. 11, 12).  In  all 
cases  of  necessity,  whatever  that  may  mean,  the  presumption  is 
clearly  against  ademption.  "  Ergo  et  si  nomen  quis  debitoris  exegerit, 
quod  per  fideicomnussum  reliquit,  non  tamen  hoc  smimo,  quasi 
veUet  extinguere  fideicommissum,  potent  dici,  deberi,  nisi  forte 
inter  hsec  interest;  hie  enim  extinguitur  ipsa  constantia  (sub- 
staiUia  f)  debiti,  ibi  res  durat,  tametsi  alienata  sit"    So  that  even 
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a  purely  volimtaTy  conversion  of  securities  by  no  means  concludes 
the  queistion,  though  the  burden  of  proof  may  be  transferred  firom 
heir  to  legatee.  The  text  proceeds :  "  Quum  tamen  quidam  nomen 
debitoris  ezegisset,  et  pro  deposito  pecuniam  habuisset,  putavi 
fideicommissi  petitionem  superesse,  maxime  quia  non  ipse  exegerat, 
sed  debitor  idtro  pecuniam  obtulerat,  quam  offerente  ipso  non 
potuit  non  accipere.  Paulatim  igitur  admittemus  etsi  ex  hac  parte 
pecuniae  rem  comparaverit,  quam  non  hoc  animo  exegit  ut  fidei- 
commissarium  privaret  fideicommisso,  posse  adhuc  fideicommissi 
petitionem  superesse"  (32.  11,  13).  These  are  the  opinions  of 
Ulpian.  Paul  mentious  a  special  case  which  is  not  inconsistent 
with  the  general  principle :  "  Quum  servus  legatus  a  testatore  et 
alienatur  rursus  redemtus  sit  a  testatore,  non  debetur  legatario 
opposita  exceptione  doli  mali:  sane,  si  probet  legatarius  novam 
voluntatem  testatoris,  non  summovebitur  "  (34.  4,  15).  No  doubt^ 
our  stricter  law  excluding  direct  parole  evidence  of  intention 
renders  some  of  these  cases  slightly  inapplicable  in  Scotch  practice, 
but  the  ruling  principle  is  to  ascertain  the  true  intention  by  com- 
petent methods,  and  proof  of  extrinsic  facts  is  always  permitted  by 
our  law.  The  case  of  subsequent  donation  was  of  course  different 
from  that  of  alienation,  though  even  here  it  would  seem  from 
Modestinus,  lib.  viii  DiffererUiarum^  that  some  one  had  attempted  to 
raise  the  distinction  of  necessity.  "  Bem  legatam  si  testator  visus 
alii  donaverit,  omnimodo  extinguitur  legatum;  nee  distinguimus^ 
utrum  propter  necessitatem  rei  familiaris,  an  mera  voluntate  dona- 
verit, ut,  si  necessitate  donaverit,  legatum  debeatur,  si  nuda 
voluntate  non  debeatur ;  hsec  enim  distinctio  in  donantis  munifi- 
centiam  non  cadit,  quum  nemo  in  necessitatibus  liberalis  existat " 
(34.  4,  18).  Even  this  rule,  however,  was  carried  no  further  than 
the  facts  absolutely  required ;  for,  as  Papinian  observes  (34. 4, 24. 1), 
if  a  father  left  his  daughter  gardens  with  all  their  stock,  and  after- 
wards gave  some  of  the  slaves  belonging  to  the  garden  to  his  wife, 
this  was  a  revocation  of  the  legacy  only  so  far  as  these  slaves  were 
concerned.  (See  this  text  translated,  ''Hunter's  Soman  Law/' 
p.  797.) 

The  next  question  is,  what  is  the  Scotch  law  on  this  point  ?  In 
Anderson  v.  Tkomson  Lord  Ormidale  refers  to  three  of  the  leading 
cases,  and  Lord  Moncreiff  "  protests,  in  the  name  of  jurisprudence," 
against  two  of  them.  The  first  is  Jack  v.  Lauder,  July  27, 1742, 
November  11,  357,  in  which  the  testator  desired  that  •*  Bailie 
Muirhead's  £40  bill  may  be  disposed  of  as  follows,"  that  is, 
among  four  persons  named,  who,  as  well  as  the  residuary 
legatee,  were  apparently  strangers.  Some  days  after  the  date  of 
this  codicil,  he  received  payment  of  the  bill  from  the  Bailie's 
widow,  and  although  there  were  facts  before  the  Court  clearly  in- 
dicating the  will  of  the  testator  that  the  legacy  should  stand,  they 
held  that  the  legacy  was  adeemed.  The  report  in  the  Dictionary 
does  not  explain  why  these  facts  were  rejected,  some  of  them  being 
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perfectly  admissible  evidence  of  intention :  probably  the  witness 
was  suspected.  Apart  from  these  facts,  the  argument  for  the  legatees 
was,  that  "  a  testator  may  take  payment  of  a  bond  or  bill  without 
thereby  extinguishing  the  legacy."  It  was  urged,  too,  that  the 
testator  had  not  exacted,  but  only  received  payment  when  offered 
to  him,  "  never  having  done  any  diligence,  or  sent  messages  seeking 
his  money."  No  authority  appears  to  have  been  cited  to  the  Court, 
except  the  passage  above  mentioned  from  the  Institutes  of  Jus- 
tinian.^ 

The  second  case  mentioned  was  that  of  Pagan  v.  Pagan^ 
January  26.  1838,  16  Sh.  383,  in  which  the  testator  directed  that  a 
sum  of  £1000,  lent  on  bond  to  two  persons  named,  should  be  held 
by  his  trustees  in  special  trust  for  indemnification  of  a  guarantee 
which  the  testator  had  given ;  and  in  the  second  place,  in  trust  for 
the  children  and  grandchildren  of  his  brother,  subject  to  apportion- 
ment by  his  brother,  and  the  interest  to  be  paid  to  his  brother  for 
the  use  of  his  children.  Four  years  afterwards  he  added,  to  the 
purposes  of  this  special  trust,  the  indemnificaton  of  a  second  guar- 
antee which  he  had  undertaken.  Two  years  before  the  testator's 
death  the  bond  was  paid  by  the  spontaneous  act  of  the  debtor. 
It  was  pleaded  that,  in  such  circumstances,  the  Scotch  law 
was  fixed  in  favour  of  ademption  by  the  cases  of  Jack  v.  Lauder 
already  mentioned,  Paip,  December  19,  1694,  4  Brown's 
SuppL  228,  and  Blair,  5  Brown's  Suppl.  718.  On  the  other 
hand,  it  was  said  that  the  substance  of  the  legacy  was  the 
£1000,  not  the  bond;  and  further,  that  according  to  two  Eng- 
lish cases  {Legrice,  Meriv.  Eep.  350;  Mann,  2  Madd.  Rep. 
223),  a  legacy  of  a  sum  merely  described  as  invested  in  a 
particular  manner,  was  not  adeemed  by  a  change  of  investment, 
especially  where  that  change  was  occasioned  by  the  spontaneous 
act  of  the  debtor  in  the  security.  Lord  Cockbum,  with  his  usual 
common  sense,  decided  that  the  legacy  was  not  adeemed.  ''  There 
is  no  doubt  that  the  legacy  of  a  specific  subject  falls  by  the  non* 
existence,  in  the  testator's  life,  of  that  subject."  The  Scotch  cases 
cited,  he  says,  all  proceed  on  the  ground  of  intention.  "  Evidence 
was  taken,  and  held  sufficient,  to  show  that  a  testator  intended  to 
revoke,  and  did  revoke,  a  legacy ,f not  merely  by  uplifting  the  money, 
but  by  making  a  new  application  of  it.  The  author  of  a  settle- 
ment, by  mentioning  a  fund  out  of  which,  in  the  circumstances 
which  exist  at  the  date  of  his  deed,  he  may  wish  a  provision  to  be 
paid,  does  not  necessarily  make  the  existence  of  that  precise  fund 
a  condition  of  his  gift."  Accordingly,  in  the  case  of  Legrice,  Sir 
William  Grant  held  "  that  the  circumstance  of  its  being  at  that 

'  Lord  Elchies'  notes  on  this  case  mention  that  (contrary  to  the  opinion  of 
Lord  President  Forbes)  most  of  the  Judges  thought  a  *'  proof  by  witnesses  "  was  not 
a  habile  proof  to  re-establish  a  legacy.  -  Surely  this  depended,  not  on  the  character  of 
the  eridenoe  as  parole  or  documentary,  but  on  the  relevancy  of  the  facts  offered  for 
prohatioii. 
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time  out  on  mortgage  was  merely  accidental  It  is  descriptive  of 
the  present  situation  of  the  money."  And  in  ManrCs  case,  though 
the  fund  failed  out  of  which  the  l^acy  was  directed  to  be  paid,  Sir 
Thomas  Plumer  held  that  "  the  l^ac^  was  not  so  specific  and  so 
connected  with  the  fnnd  as  to  fail,  if  there  was  no  such  fund."  Lord 
Cockburn  farther  observed  that  it  was  still  competent  for  the 
residuary  l^atee  to  show  that  the  discharge  of  the  bond  was  in- 
tended as  a  revocation  of  the  gift.  Unfortunately,  this  judgment 
was  reversed  by  Lord  President  Hope  and  Lords  Gillies,  Mackenzie, 
and  Corehouse.  Lord  Gillies,  who  delivered  the  judgment  of  the 
Court,  says  distinctly  the  legacy  is  a  specific  one,  which  would  not 
have  suffered  abatement,  and  which,  therefore,  is  adeemed  by  the 
destruction  of  the  subject.  He  considered  that  the  specific  char- 
acter of  the  legacy  was  shown  by  the  special  trusts  attaching  to  it, 
and  he  adds,  ''  If  the  legacy  was  special,  it  equally  came  to  an 
end  by  the  extinction  of  the  bond,  whether  it  was  x>aid  up  by  the 
spontaneous  act  of  the  debtor,  or  in  consequence  of  requisition  by 
the  creditor." 

The  case  of  Paip  v.  Nefwton  occurred  in  1694,  and  is  very  shortly 
reported.  The  subject  of  the  legacy  is  described  as  an  "aunt's 
portion,"  and  though  this  had  been  uplifted  and  spent  by  the  aunt, 
the  commissaries  bad  found  that  the  legatee  was  entitled,  not 
merely  to  an  equivalent  in  money,  but  to  a  preference.  The  Lords 
recalled  this  judgment,  because  "  uplifting  a  sum  legated  is  inter 
Tnodos  adimetidi  legcUa.*'  But  they  also  thought  there  was  equity 
in  the  case,  and  recommended  the  reporter  (i.e.  Lord  Fountainhall) 
to  endeavour  to  settle  it.  The  next  case  was  that  of  Blair  v.  Pres- 
bytery of  Kirkcudirighty  Feb.  9^  1742,  in  which  a  testator  disponed 
debts  to  the  amount  of  20,000  merks  in  security  of  a  sum  of  15,000 
merks  which  he  had  mortified  for  behoof  of  the  poor  of  24  parishes. 
The  disposition  bore,  that  if  the  means  and  estate  disponed  should 
fall  short  of,  or  exceed,  the  sum  of  15,000  merks,  each  parish  should 
suffer  diminution  or  addition  accordingly.  Having  purchased  a  new 
estate,  the  donor  gave  instructions  that  the  debts  should  be  uplifted, 
but  only  a  small  sum  was  uplifted.  In  an  action  by  the  Presbytery 
to  recover  the  amount  of  the  legacy,  the  Court  first  found  that  the 
order  to  uplift  was  not  a  revocation,  and  then  they  found  that  it 
was.  It  was  argued  that  the  order  was  a  declaration  of  intention, 
and  its  effect  was  not  interfered  with  by  tlie  delay  of  the  agent 
to  realize,  or  of  the  debtor  to  pay.  The  case  was  also  put  of  a 
reverser  consigning  a  sum  of  money  to  redeem  a  wadsett,  in  which 
case  the  money  goes  to  the  heir.  Here  there  was  a  direction  to 
apply  to  other  purposes.  On  the  other  hand,  it  was  pointed  out 
that  a  charge  given  on  a  bond  in  favour  of  a  husband  'and  his  wife, 
in  conjunct  fee  and  liferent,  was  held  not  to  import  a  revocation  of 
the  wife's  liferent.  Lord  Elchies,  however,  mentions  that  he  himself 
and  Lord  President  Forbes  did  not  agree  to  the  last  point. 

The  second  modem  case,  which,  along  with  Pagan  v.  Pagan^  has 
«*;  been  denounced  by  Lord  Justice-Clerk  Moncreiff,  is  that  of 
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Chalmers  v.  Chtdmers,  Nov.  19, 1851, 14  D.  57.  Here  the  truster 
directed  one  of  four  houses  to  be  conveyed  to  each  of  his  four 
nephews.  One  of  the  houses  was  required  and  taken  by  a  railway 
company,  the  price  was  paid  into  the  general  account  of  the  truster,  un 
whose  death,  two  months  afterwards,  the  disappointed  nephew  brought 
an  action  for  the  price,  as  a  surrogatum  for  the  house.  The  Second 
Division  of  the  Court  (Lords  Justice-Clerk  Hope,Medwyn,  Cockburn, 
and  Murray),  affirming  the  judgment  of  Lord  Bobertson,  held  that, 
as  the  truster  had  left  no  codicil  or  written  instructions  indicating 
his  intention  that  the  price  should  go  to  his  nephew,  the  latter 
had  no  claim  to  the  price  as  a  surrogatum.  Lord  Justice-Clerk 
Hope  said :  "  There  is  a  broad  and  marked  distinction  between  the 
direction  to  convey  to  A.  B.  a  certain  specific  tiling,  such  as  a 
house,  on  the  death  of  the  testator,  and  the  gift  of  a  sum  of  money, 
which  may  happen  to  be  described  partly  with  reference  to  the 
security  on  which  it  is  invested.  .  .  .  The  presumption  is  that  the 
mention  of  the  security,  unless  very  special,  was  only  to  specify  the 
amount,  and  the  law  will  presume  in  favour  of  the  gift  of  the  same, 
without  making  it  dependent  on  the  security,  unless  the  latter  is 
really  and  distinctly  made  a  condition  of  the  gift."  He  then 
observes,  with  regard  to  an  averment  made  in  the  case  that  the 
testator  imderstood  the  money  was  to  go  to  his  nephew :  ''  Proof  of 
the  testator's  belief  and  understanding  that  the  money  would  go  to 
the  pursuer  would  be  quite  insufficient,  for  unless  deeds  of  the 
testator  gave  it,  it  is  of  no  avail  that  a  party  believed  and  under- 
stood that  such  a  result  would  follow."  It  appears  that  the  only 
evidence  tendered  consisted  of  declarations  made  by  the  testator. 
Lord  Medwyn,  in  his  opinion,  maintains  that  the  Scotch  Law  applies 
to  the  involuntary  sale  and  conversion  of  the  subject  of  bequest  the 
same  presumption  which  the  Civil  Law  applied  only  to  the  case  of 
voluntary  disposal.  He  also  points  out  that  the  real  evidence  of 
intention  is  found  not  in  the  act  of  conversion,  voluntary  or  com- 
pulsory, or  in  the  fact  of  eviction  from  any  cause,  but  in  the  fact  of 
the  testator  doing  nothing  after  the  destruction  of  the  subject  has 
been  brought  to  his  knowledge.  Lord  Cockburn,  who,  as  we  have 
seen,  decided  in  favour  of  the  legatee  in  Pagan  v.  Fagan,  agreed 
with  the  other  judges  in  Chalmers  v.  Chalmers,  which  he  said  was 
not  a  case  of  revocation  at  all,  but  one  purely  of  specific  legacy. 
Lord  Murray  also  concurred,  observing  that  the  case  was  a  hard 
one,  and  that  he  had  not  the  least  doubt  that  the  testator  intended 
to  give  the  value  of  the  house. 

Such  are  the  Scotch  authorities  on  this  siibject.  We  do  not 
refer  to  a  slightly  different  class  of  decisions,  in  which  a  legacy  has 
been  laid  by  way  of  obligation  on  a  universal  disponee,  or  by  way 
of  burden  on  a  particular  fund,  and  the  testamentary  arrangements 
have  subsequently  been  altered.  But  we  desire  to  call  attention  to 
the  case  of  Edmondon  (8th  July  1873,  M.  13,304),  which  is  thus 
stated  by  Erskine  (Inst.  3,  9, 10) :  "  Where  one,  after  having  be- 
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queathed  a  moveable  bond,  has  taken  a  heritable  security  for  the 
sum,  neither  the  bond  nor  its  value  is  due  to  the  legatee ;  for  the 
alteration  of  the  nature  of  the  debt  from  moveable  to  heritable  is 
considered  as  a  tacit  revocation  of  the  legacy."  It  is  doubtful 
whether  the  case  proves  this,  for  the  Court  merely  refused  action 
against  the  executors  for  a  sum  which  obviously  could  not  then  be 
confirmed.  This  explains  Mr.  Nicokon's  note  (6)  at  p.  1000  of  his 
edition,  where  he  says  that  the  Titles  to  Land  Consolidation  Act, 
1868,  sec.  117,  has  made  such  a  case  as  Edmonston  impossible  in 
future.  The  change  in  the  law  can  hardly  be  represented  as  ex- 
cluding the  inference  as  regards  intention  which  Erskine  drew  from 
the  taking  of  a  heritable  security,  unless  this  inference  was  founded 
on  the  fact  that  an  obligation  to  hand  over  the  legacy  was  placed 
on  the  executor  and  on  nobody  else.  Unless  the  case  of  Edmonston 
is  treated  strictly  as  one  of  specific  legacy  which  is  destroyed,  its 
doctrine  must  be  questioned.  For  when  the  identity  of  the  fund  is 
so  well  maintained,  it  would  be  impossible  to  infer  an  intention  to 
revoke.  The  general  law  is  stated  by  Professor  Bell  (Princ.  sec.  1886) 
thus :  "  Whenever  a  sum  is  bequeathed  out  of  a  particular  fund,  or 
when  the  expression  of  the  bequest  points  rather  to  the  amount 
of  the  fund  than  to  the  designation  of  it  as  a  specific  corpus ;  or 
when  the  bequest  plainly  refers  to  the  money,  not  to  the  security, 
or  to  a  preconceived  intention  imconnected  with  the  investment 
of  the  money ;  in  such  cases  the  legacy  is  general,  to  be  made 
good  out  of  the  general  fund,  although  the  money  should  have 
been  uplifted  from  the  investment  referred  to  in  the  wilL"  In 
Anderson  v.  Thomson  the  testatrix  in  a  letter  empowered  her  law- 
agent  to  "  uplift  the  deposit-receipt  lying  with  you  for  £4000,  to 
lodge  it  in  your  own  name,  and  to  hold  it  in  trust  for  my  mother's 
brother  and  sister,  and  for  their  children."  This  money  was  re- 
deposited  as  directed,  but  shortly  afterwards  the  bulk  of  it  was  lent 
out  on  heritable  security,  in  name  of  the  testatrix,  which  security 
stood  at  her  death.  On  these  facts  Lord  Gifford  held  that  there 
had  been  no  intention  to  revoke  on  the  part  of  the  testatrix,  and 
Lord  Justice-Clerk  MoncreifiF  doubted  whether  the  legacy  was  not 
a  general  one  of  £4000,  or  at  least  demonstrative.  But  both 
judges  held  that  the  Scotch  and  English  cases  compelled  them  to 
decide  in  favour  of  ademption.  They  do  not  say  that  the  cases 
compelled  them  to  decide  that  the  legacy  was  specific ;  but  this 
was  clearly  the  basis  of  their  judgment. 

The  English  leading  case,  to  which  reference  is  made  in  Anderson 
V.  Thomson,  is  Ashhimer  v.  Maeguire  July  18, 1786,  2  Bro.  C.C. 
106,  and  2  White  and  Tudor,  Leading  Cases,  267.  There  a  legacy 
of  interest  and  principal  of  a  bond,  and  a  legacy  of  "  my  £1000  East 
India  Stock,"  were  both  held  to  be  specific ;  and  Lord  Chancellor 
Thurlow  indulges  in  a  good  deal  of  destructive  criticism.  He 
rejects  the  distinction,  favoured  by  Lord  Talbot  and  Lord  Hardwicke« 
between  calling  up  a  security  and  voluntary  payment  by  the 
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debtor ;  he  rejects  the  notion  of  the  Civil  Law  (which,  he  says,  is 
contraiy  to  common  sense),  that,  after  a  change  in  the  subject* 
matter  of  a  specific  legacy,  a  man  might  declare  by  his  conduct 
that  such  a  change  was  no  ademption ;  he  rejects  the  distinction, 
drawn  by  Lord  Camden  and  Lord  Hardwicke,  between  a  legacy  of 
the  "  bond  by  A.  B.,"  and  a  legacy  of  "  £500  due  on  bond  by  A.  B. 
He  says  that  in  England,  if  a  debt  is  bequeathed  and  paid,  the 
legacy  is  adeemed  The  only  question  is  whether  the  legacy  is 
tazative  (specific)  or  demonstrative;  the  anirmi^  adimendi  has 
nothing  to  do  with  the  matter.  This  case  has  always  been  followed 
in  England 

There  seems  to  be  some  confusion  in  the  decision  of  Anderson  v. 
Thofnson.  If  a  legacy  is  specific,  the  testator  can  only  have  in- 
tended that  the  res  legcUa,  or  nothing,  should  be  taken,  and  if  the 
subject  of  a  specific  legacy  does  not  exist,  the  question  of  revoca- 
tion can  hardly  arise.  Special  considerations  against  ademption 
may  arise  firom  the  testator's  knowledge  or  power  of  acting,  although 
direct  proof  of  intention  is  incompetent.  But  if  it  be  ascertained 
(as  it  seemed  to  be  in  Anderson  v.  Thomson)  that  the  testator 
intended  the  legacy  to  take  effect  after  the  change  on  the  res  legcUa, 
this  shows  that  the  legacy  was  not  specific  at  all,  but  either  general 
or  demonstrative.  The  latter  is  the  most  favoured  species  of  legacy, 
for  it  does  not  abate  until  the  particular  fund  pointed  out  is  ex- 
hausted, and  it  is  not  subject  to  ademption  by  the  alienation  or 
non-existence  of  the  fund  In  judging  whether  a  legacy  is  specific 
or  demonstrative,  the  Court  should  take  into  view,  not  merely  the 
words  of  bequest,  but  the  whole  relationship  of  the  parties.  When 
the  original  intention  is  clearly  ascertained,  the  question  of  revoca- 
tion can  be  more  safely  answered. 
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NO.  XIV. 

OuB  attempt  to  deduce,  from  the  Dunbog  cases,  the  principles  on 
which  Procurator-Fiscals'  responsibilities  to  accused  parties  are  to 
be  fixed,  would  be  incomplete  without  a  notice  of  a  third  case 
which  was  connected  with  that — at  the  time — famous  explosion, 
and  which  went  to  the  House  of  Lords.  The  defenders  in  it, 
doubtless,  were  the  chief  constable  of  the  county,  and  a  sergeant 
in  the  police  force  in  the  county  of  Fife,  but  as  they  can,  equally 
with  the  Procurator-Fiscal,  claim  the  privilege  accorded  to  oflBcers 
of  the  law  in  civil  actions  of  damages,  it  is  most  valuable  to  possess 
a  statement  of  the  principles  settled  by  the  Court  of  Appeal. 
Further,  Lord  Colonsay  was  present  at  the  decision  in  the  House 
of  Lords  as  a  Judge  of  Appeal,  and  attempted,  but  very  feebly,  to 
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justify  his  own  previous  decision  as  one  of  the  First  Division. 
The    case,  Pringle  v.  Bremner  and  Stirling,  is    only    reported 
in  the  House  of  Lords  (5  Macp.,  H.  of  L  65).    In  the  Court  of  * 
Session,  Lord  Ormidale,  as  Ordinary,  allowed  as  one  issue,  whether 
the  defenders  ''wrongfully  and  illegally  searched"  the  pursuer^s 
house,  and  a  second,  whether  the  defenders  ''wrongfully   and 
illegally  apprehended"    and  detained  the  pursuer?    "leaving  it 
for  the  defenders  to  show  at  the  trial,  if  they  can,  that  they  had  a 
legal  warrant  for  what  they  did."    This  was  afterwards  in  effect 
supported  by  the  House  of  Lords,  who  thus  declared  that  there 
are  circumstances  in  which  actions  of  damages,  without  averments  of 
malice  and  want  of  probable  cause,  will  be  allowed;  but  with. this 
important  safeguard  (per  Lord  Chancellor),  that  the  officer's  conduct, 
although  it  could  not  have  been  justified,  "would  have  been 
excused  by  the  result"    Lord  Cranworth  was  more  explicit,  for  he  , 
disclaimed  any  intention  that  "we  should  bring  into  doubt  the 
proposition  that  a  constable,  or  police  officer,  has  authority  to  take  a 
pei'son  into  custody,  if  he  has  probable  ground  to  suppose  that  he 
is  a  party  who  had  committed  a  felony.     Nothing  of  the  sort 
follows  from  our  holding  that  a  relevant  case  is  here  stated.    All  that 
we  decide,  in  holding  that  there  is  a  relevant  case  here  stated,  is  that» 
prima  facie,  a  wrong  was  done  which  enables  the  pursuer  to  have 
his  case  tried  by  a  jury,  although  it  is  possible  that  the  wrong 
complained  of  may  be  justified  by  showing  that  the  person,  who  is 
alleged  to  have  committed  it,  was  a  police  officer,  and  either  that  he 
had  a  warrant  which  authorized  him  to  do  what  he  did,  or  that,  a 
felony  having  been  committed,  he  had  reasonable  groimd  for  the 
course  he  pursued  in  taking  possession  of  certain  documents,  and 
also  imprisoning  the  person  alleged  to  have  committed  the  felony. 
It  seems  to  me  that  the  whole  question  is  left  entirely  open,  and 
that,  unless  it  were  left  to  be  tried  by  an  issue  or  issues,  wrong 
would  be  done  to  the  pursuer."    Lord  Colonsay  was  of  opinion 
that  the  question  had  been  thus  narrowed  to — "  whether  it  is  for  the 
pursuer  to  allege  that  there  was  no  reasonable  ground,  or  whether 
it  is  for  the  defenders  to  set  forth  that  there  was  reasonable 
ground."      "The   view    taken    by   your   Lordships    is,    that    he 
(the  pursuer)  has  set  forth  enough  to  make  it  the  duty  of  the 
defenders  to  set  forth  that  they  had  reasonable  grounds  for  what 
they  did."     A  door  seems  thus  to  be  opened  for  a  pursuer  of  an 
action  against  a  Procurator-Fiscal  getting  rid  of  any  obligation, 
to  allege  malice  and  want  of  probable  cause.    The   action  has 
merely  to  be  brought  on  the  allegation  that  the  Fiscal . "  had  no 
warrant  for  his  proceedings,  which  were  wrongous  and  illegal." 
Supposing  the  action  to  be  so  brought,  and  an  issue  granted  as  in 
Pringle*s  case,  it  remains  to  be  seen  how  the  defence,  indicated  by 
the  House  of  Lords,  as  competent,  is  to  be  met  by  the  pursuer 
consistently  with  the  rules  of  procedure  recognised  by  the  Court 
of  Session.      In  the  case  of   M'Bride  v.    Williams  and  JDalzell, 
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28th  Jan.  and  22nd  May  1 869,  7  Macp.  427  and  790,  which,  although 
it  was  not  an  action  of  damages  against  a  Fiscal  or  Chief 
Constable,  raised  the  point  we  are  now  considering,  an  issue  was 
given  without  imposing  on  the  pursuer  the  burden  of  proving 
malice  and  want  of  probable  cause.  The  defenders  might  have 
required  to  meet  the  charge,  exactly  as  Lord  Cranworth  supposed 
that  the  defenders  in  PHiigles  case  would  do,  by  justifying  the 
wrong  complained  of  by  showing  that  the  persons  who  committed 
it  were  privileged  persons.  But  privilege  there  emerged  upon  the 
evidence  led  by  the  pursuer,  and  thereupon  the  pursuer — without 
malice  being  put  in  issue — ^proceeded  to  adduce  evidence  to 
instruct  msdice  on  the  part  of  the  defenders.  To  this  the 
defenders  objected,  but  the  Lord  President  allowed  the  evidence 
of  malice  to  be  given,  and,  upon  a  Bill  of  Exceptions  to  his 
Lordship's  ruling,  it  was  unanimously  sustained  by  the  First 
Division.  The  ground  of  their  doing  so,  however,  was  that  the 
pursuer  had  "averred  malice  on  record."  What  would  have 
happened  if,  as  in  Pringle's  case,  malice  had  not  been  alleged  on 
record,  cannot  be  held  as  settled.  It  is  true  that  Lord  Ardmillan  said 
— '*  If  he  has  not  alleged  malice  on  record,  his  case  is  gone.  But 
if  he  has  alleged  malice  on  record,  then,  though  the  issue  framed 
on  the  footing  of  the  absence  of  privilege  did  not  contain  malice, 
he  is  in  my  opinion  entitled  to  prove  msdice  to  meet  the  privilege," 
and  the  other  judges  concurred.  Lord  Ardmillan  makes  a  reference 
to  English  procedure,  and  quotes  Broome's  "Commentaries  on 
the  Common  Law,"  as  supporting  his  views.  The  passage  in  the 
work  so  referred  to,  however,  does  not  do  this.  Dr.  Broome  says 
(5th  Edition,  p.  734),  "  Our  law  will  permit  the  inference  of  malice, 
raised  by  the  publication  of  libellous  matter,  to  be  rebutted  by 
proof  of  circumstances,  showing  that  the  statement  complained  of 
was  privileged;  but  this  defence  may  itself  be  rebutted,  or 
altogether  neutralized,  by  proof  of  actual  express  malice."  "  The 
rule,"  said  Lord  Campbell,  C.-J.,  "  is,  that  if  the  occasion  be  such  as 
repels  the  presumption  of  malice,  the  communication  is  privileged, 
and  the  plaintiff  must  then,  if  he  can,  give  evidence  of  malice.  If 
he  gives  no  such  evidence,  it  is  the  office  of  the  Judge  to  say  that 
there  is  no  question  for  the  jury,  and  to  direct  a  nonsuit  or  a  verdict 
for  the  defendant.  If,  however,  at  the  close  of  the  plaintiff's  case, 
there  is  any  evidence  which  would  warrant  the  jury  in  inferring 
actual  or  express  malice,  the  Judge  cannot  withdraw  the  case  from 
them."  There  is  here  no  such  limitation  as  the  Court  of  Session 
imposed  on  a  pursuer  in  M'Bride's  case.  And  hence,  although 
APBride's  case  is  subsequent  in  date  to  the  decision  in  Fringle,  we 
venture,  as  Pringle's  case  was  not  cited  to  them,  to  think  that  the 
Court  will  reconsider  the  matter,  and  on  reconsideration  not  limit 
proof  of  malice  by  a  pursuer  to  rebut  privilege  of  a  defender  to 
those  cases  in  which  a  pursuer  has  alleged  malice  on  record.  In 
the  present  doubtful   state  of  matters,  however,  no  pursuer  is 
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likely  to  omit  inserting  malice  in  his  summons,  while  he  will  as 
certainly  take  his  issue  without  it. 

In  none  of  these  Dunbog  cases — which  all  occurred  subsequent  to 
1864,  the  year  in  which  the  Summary  Procedure  Act  was  passed — 
was  the  30th  section  of  that  Act,  which  was  passed  to  limit  the 
responsibility  of  Procurators-Fiscal  and  other  officers,  founded  on 
by  the  defenders,  and  they  could  not  do  so,  as  it  is  limited  to 
questions  ansing  out  of  a  "  complaint  under  the  provisions  of  this 
or  any  other  Act,"  and  does  not  embrace  proceedings  at  common 
law,  such  as  are  all  the  initial  proceedings  in  ordinary  criminal  cases. 
But  as  if  to  justify  the  belief  that  this  was  an  unintentional 
omission,  it  is  understood  that  the  Lord  Advocate,  who  introduced 
and  carried  through  the  Summary  Procedure  Act,  arranged  for 
payment  by  the  Government  of  all  the  sums  for  which  the  Procu- 
rators-Fiscal and  other  officers  were  rendered  liable  in  the  Dunbog 
cases.  Such  unwonted  liberality  should  not,  however,  be  trusted 
to  by  Fiscals.  Even  the  chance  of  being,  in  their  day  of  trouble, 
thus  relieved,  has,  however,  tended  to  develop  the  feeling  of  depen- 
dence by  the  Procurators- Fiscal  on  Crown  Counsel,  in  preference 
to  their  generally  unsympathetic  Sheriffs  and  Sheriffs-Substitute. 

In  cases  to  which  the  provisions  of  section  30  of  the  Summary 
Procedure  Act  can  be  extended,  it  limits  damages  to  £5,  which,  with 
the  amount  of  penalty  (if  any),  and  expenses  to  date,  the  Fiscal  may 
tender  at  any  time,  unless  malice  and  want  of  probable  cause  be 
alleged  and  proved ;  and  in  cases  where  these  elements  are  alleged 
to  have  been  present,  the  prosecutor  is  to  be  entitled  to  "  prove  at 
the  trial  that  the  party  suing  was  guilty  of  the  offence  in  respect 
whereof  he  had  been  convicted,  or  on  account  of  which  he  had  been 
apprehended,  or  had  otherwise  suffered,  and  that  he  had  undergone 
no  greater  or  other  pimishment  than  was  assigned  by  law  to  such 
offence."  It  would  rather  appear  that  this  last  enactment  was 
unnecessary,  being  only  a  repetition,  of  what  the  common  law 
already  provided,  and  it  is  still  less  necessary  now  that  by  PringUs 
case  actual  guilt  need  not  be  proved  by  a  defender,  but  merely 
"  that,  a  felony  having  been  committed,  he  had  reasonable  ground 
for  the  course  pursued  in  taking  possession  of  certain  documents, 
and  also  imprisoning  the  person  alleged  to  have  committed  the 
felony." 

Of  the  enactment  of  a  statutory  tender,  advantage  has  been 
attempted  to  be  taken  in  two  cases, — Bae  v.  LirUon  and  Bank  of 
Scotland,  20th  March  1875,  2  Eettie  669;  and  Craiff  v.  Peebles, 
16th  Feb.  1876,  3  Eettie  441.  In  the  latter  of  these  cases  Lord 
Young,  the  Ordinary,  said,  "  I  have  only  further  to  observe  that 
section  30  of  the  Summary  Procedure  Act  is,  in  my  opinion, 
inapplicable.  It  relates  only  to  the  amount  of  damages  recoverable 
in  cases  where  malice  and  want  of  probable  cause  are  not,  as  here, 
essential  to  liability.  In  such  cases  the  clause  provides  that  the 
damages  shall  not  exceed  £5,  unless  the  pursuer  shall  aver  and 
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prove  that  the  proceeding  inferring  liability  was  taken  or  done 
maliciously,  and  without  probable  cause."  But  this  point  was  not 
adverted  to  in  the  Inner  House.  In  neither  of  these  cases  was 
any  reference  made,  so  far  as  can  be  gathered  from  the  repoi-ts,  to 
what  fell  from  the  Law  Lords  in  the  case  of  Fringle,  which  was 
unfortunate,  as  it  may  fairly  enough  be  put,  as  we  shall  attempt  to 
show,  in  a  different  category. 

In  BcLes  case  the  pursuer,  although  he  had  averments  of  malice 
and  want  of  probable  cause  on  record,  attempted  to  get  an  issue 
without  these  elements.  The  Lord  Ordinary  (Craighill)  adjusted 
issues,  in  which  he  put  on  the  pursuer  the  burden  of  proving  malice 
and  want  of  probable  cause,  and  the  pursuer  went  to  the  Second 
Division  to  get  relief  from  this  burden,  but  was  unsuccessful  The 
Lard  Justice-Clerk  (who  was  the  Lord  Advocate  while  the  Dunbog 
cases  were  pending,  and  seems  to  have  had  in  view  Pringk's  case, 
as  well  as  the  other  Dunbog  C€tses)  remarked  that  ''the  line  of 
demarcation  between  a  proceeding  entirely  without  warrant  of  law, 
and  one  in  which  the  law  has  not  been  accurately  carried  out,  is  in 
some  cases  very  subtle;"  and  then  his  liordship  proceeds  to  justify 
the  introdaction  of  the  words  objected  to  into  the  issue  on  much 
the  same  grounds  which  Lord  Colonsay  took  in  Mains  v.  Madullich 
(ante,  p.  26),  and  Williamson  v.  Linton  (ante,  p.  27),  but  which 
liis  Lordship  did  not  vindicate  in  the  House  of  Lords  in  the  case 
of  Pringle.  "  It  is  found  that  the  complaint  is  not  relevant, — not 
that  it  did  not  set  forth  what  might  be  a  crime,  but  that  the  acts 
averred  did  not  amount  to  the  crime  libelled."  "  A  public  officer 
in  the  discharge  of  his  duty,  although  an  error  has  been  committed, 
cannot  be  made  responsible  without  an  allegation  of  malice.  The 
case  of  £dl  v.  BUick  and  Morrison,  3  Macp.  1056,  was  very 
different.  The  ratio  of  tliat  judgment  was  that  the  proceedings 
complained  of  had  not  even  a  colour  of  law.  It  may  turn  out  that 
the  defenders  knew  things  which  ought  to  have  prevented  them 
acting  as  they  did,  but  in  that  case  it  will  be  easy  to  prove  malice. 
Malice  and  want  of  probable  cause  must  enter  the  issues."  The 
other  judges — among  whom  was  Lord  Ormidale,  whose  judgment 
in  Pringle' s  case  was  affirmed  by  the  House  of  Lords — concurred 
with  Lord  Moncreiff. 

In  the  case  of  Craig  v.  Peebles,  the  pursuer  had  both  averments 
of  malice  and  want  of  probable  cause  on  record,  and  wished  to  put 
them  in  issue.  The  Court,  however,  would  not  give  him  any  issue, 
and  they  laid  it  down  that  a  pursuer  will  not  be  allowed  an  issue 
of  malice  and  want  of  probable  cause,  when  the  Court  are  satisfied, 
from  the  pursuer's  own  statements,  that  the  defender  had  probable 
cause.  It  is  true  that,  in  M' Bride  v.  WiUianis  and  BcUzell,  the 
Lord  President  had  assumed  that  it  was  his  province,  as  presiding 
Judge,  to  intervene  in  the  case  while  it  was  proceeding  before  the 
jury,  and  intimate  to  the  pursuer  that  he  must,  in  order  to  succeed, 
prove  malice  and  want  of  probable  cause  in  the  defenders,  and  was 
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supported  in  his  doing  so  by  the  First  Division.  But  in  Craig  v. 
Peebles,  the  Court,  on  the  authority  of  the  case  of  Urquhart  v.  Dick, 
10  June  1865,  3  Macp.  932,  held,  that  what  constitutes  probable 
cause  is  a  question  for  the  judge  and  not  for  the  jury.  Lord 
Ormidale  however  added — "  that  that  is  so  cannot,  I  should  think, 
be  disputed,  subject  always  to  the  remark  that  it  may  be  for  the 
jury  first  to  ascertain  and  find  the  facts  where  they  are  disputed." 
Lord  Giffbrd  did  not  tcd^e  up  that  position,  but  explained  that ''  the 
question,  whether  the  prosecutor  had  or  had  not  '  probable  cause ' 
for  raising  and  insisting  in  the  proceedings  complained  of,  is,  in 
this  particular  case,  a  pure  question  of  law."  **  There  is  no  dispute 
as  to  the  facts,  or  the  material  facts,"  and  "  the  question  is,  can  we 
not  now  decide  the  question  of  law  whether  or  not  the  prosecutor 
had  pix)bable  cause  for  the  prosecution  ?  We  are  in  just  as  good 
a  position  to  decide  this  question  of  law  as  after  a  long  proof,  in 
which  the  undisputed  facts  would  be  disclosed,  and  it  is  highly 
expedient,  if  we  can  as  safely  and  conclusively  determine  the 
question  of  law  now,  that  we  should  do  so,  instead  of  waiting  until 
there  has  been  a  jury  trial."  Lord  Gifibrd  thus  justified  his 
exercising  before  trial  the  jurisdiction  which  generally  comes  to  be 
exercised  after  trial,  under  a  Bill  of  Exceptions  and  motion  for  a 
new  trial.  The  more  interesting  point  is  what  all  the  judges 
considered  amounted  to  probable  cause.  "  The  very  fact,"  said  Lord 
Giflford,  "  that  the  Inferior  Court  and  the  Court  of  Keview  took 
different  views,  affords  of  itself  the  strongest  presumption  that  the 
law  was  doubtful,  and  that  therefore  the  prosecutor  did  not  proceed 
without  probable  cause.  His  cause  was  so  probaMe  that  he 
actually  succeeded  in  it  before  the  Court  of  the  first  instance,  and 
although  the  Court  of  Beview,  the  Court  of  Justiciary,  held  that  he 
was  wrong  in  law,  and  quashed  the  conviction,  this  does  not  in  the 
least  show  that  he  had  no  probable  cause  to  institute  the  prose- 
cution." This  comes  very  near  the  dictum  of  Lord  Colonsay  in 
Mains  v.  Maclullich  (ante,  p.  26),  and  Williamson  v.  Linton  (ante, 
p.  27).  Lord  Young,  Ordinary,  in  Craig  v.  Peebles,  made  a  remark  in 
his  opinion  which  seems  to  support  this,  "I  regard  the  case  as 
important,  because  of  its  bearing  on  the  liability  of  prosecutors  to 
actions  of  damages  for  mistaking  the  law.  Eegularity  of  procedure 
is  exacted  of  them  under  pain  of  damages,  but  a  mistake  on  a 
point  of  law,  as  to  which  Judges  may  not  unreasonably  differ  in 
opinion,  is  another  matter,  and  to  extend  their  liability  to  this 
extent  would,  I  think,  prejudicially  interfere  with  the  administration 
of  justice." 

Further,  Lord  Neaves  noticed  a  point  which  distinguished  the 
Dunbog  cases,  \iz.,  that  they  were  all  ex  parte  proceedings,  and 
not  regular  judicial  proceedings,  that  is,  cases  in  which  the 
persons  accused  were  called  upon  to  compear,  or  be  heard  for 
their  interest  "It  is  a  rule,"  his  Lordship  said,  "necessary  for 
the  protection  of  officials,  and  indeed  of  litigants  in  general,  that  a 
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peisoD  instituting  regviar  judicial  proceedings  is  not  liable  in 
damages,  unless  it  be  averred  and  proved  that  he  acted  maliciously 
and  without  probable  cause."  The  case  of  Davies  and  Co,  v. 
Brown  and  LyeU,  8th  June  18G7,  5  Macp.  842,  may  here  be 
noted,  as  showing  how  very  far  tliis  privilege  is  extended  to 
litigants ;  and  if  the  fact  of  the  ex  parte  character  of  the  criminal 
warrants  complained  of  in  the  Dunbog  cases  is  borne  in  mind  in  con- 
sidering the  application  of  these  decisions,  including  that  of  the 
House  of  Lords  in  the  case  of  Pringle,  it  would  seem  that  in 
regularly  litigated  cases,  at  the  instance  of  a  Procuratqr-FiscaU  the 
privilege  which  necessitates  both  the  allegation  and  proof  of 
malice  and  want  of  probable  cause  exists  unimpaired.  Main^  v. 
Maclullich,  and  Ba^  v.  Linton,  and  Craig  v.  Peebles,  were  all 
litigated  cases,  where  the  accused  compeared  and  were  heard.  But 
as  regards  all  the  initial  and  secret  stages  of  criminal  proceedings, 
especially  the  obtaining  search  warrants,  that  privilege  is  more 
than  doubtful,  and  accordingly  Procurators-Fiscal  cannot  be  too 
careful,  all  the  more  so  that,  if  Lord  Young  be  right,  the  benefits 
of  a  tender  under  section  30  of  the  Summary  Procedure  Act  are 
not  available  to  them. 

It  only  remains  to  notice  that  in  Mains  v.  JUadullich,  and  Craig 
V,  Peebles,  the  defenders  were  Procurators- Fiscal  of  the  Justice  of 
Peace  CJourt,  while  in  Hae  v.  Linton  the  defender  was  the  Procurator- 
Fiscal  of  a  Police  Court;  and  yet  all  of  them  are  spoken  of  as 
public  prosecutors.  The  Procurators-Fiscal  of  Sheriffs  have  thus 
no  monopoly  of  that  high-sounding  title. 

{To  he  continued.) 


ON  CERTAIN  PRINCIPLES  AFFECTING  THE  LIABILITIES 
OF  MASTERS  AND  SERVANTS. 

The  decision  pronounced  by  the  Judges  of  the  Second  Division 
on  the  13th  of  November  last  in  the  case  of  Wyper  v.  The  Steven- 
Stan  Iron  and  Coal  Company  (not  reported),  although  it  does  not  add 
much,  if  anything,  to  what  had  been  previously  laid  down,  belongs 
nevertheless  to  an  interesting  and  instructive  branch  of  the  law  of 
reparation.  Judicial  authority  has,  in  point  of  fact,  created  the  law 
upon  this  special  subject,  and  has  enunciated  its  principles  in  a  very 
clear  manner.  Nevertheless  we  are  met  by  considerable  difficulties 
if,  for  instance,  we  merely  attempt  to  reconcile  even  the  legal 
maxims  relating  to  Master  and  Servant,  and  the  liability  of  the 
former  for  the  acts  of  the  latter,  so  contradictory  do  these  appear 
when  their  efifect  is  fully  considered.  Let  us  for  a  moment  take  as  an 
example  the  somewhat  trite  maxim  culpa  tenet  suos  auctores ;  it  will 
never  be  questioned  that  where  an  injury  has  been  inflicted  by  otie 
person  upon  another  the  sufTerer  is  entitled  to  be  compensated  by 
him  who  caused  the  suffering.     Then  turn  to  the  next  maxim, 


76  THE  LIABILITY  0/  MASTERS  AND  SERVANTS. 

respandecU  aupcriar,  and  we  advance  a  step  further.  The  master  is 
made  liable  for  his  servants'  acts,  or,  to  use  examples  employed  in 
the  House  of  Lords,  "if  a  servant  driving  his  master's  carriage 
along  the  highway  carelessly  runs  over  a  bystander ;  or  if  a  game- 
keeper employed  to  kill  game  carelessly  fires  at  a  hare  so  as  to  shoot 
a  person  passing  on  the  ground ;  or  if  a  workman  by  a  builder  in 
building  a  house  negligently  throws  a  stone  or  brick  from  a  scaffold, 
and  so  hurts  a  passer-by,  the  injured  person  has  a  right  to  treat  the 
wrongful  or  careless  act  as  the  act  of  the  master."  The  law  is  quite 
settled  as  regards  this,  although  it  has  been  pointed  out  veiy  for- 
cibly a  few  months  ago  that  a  rule  based  upon  these  and  similar 
considerations  had  much  more  reason  for  its  enforcement  in  the 
days  when  masters  exercised  somewhat  unlimited  powers  over  their 
servants  and  work-people ;  and  that,  owing  to  the  development  of 
intelligence  amongst  all  classes  of  the  population,  and  to  the  power 
of  law  and  love  of  order,  it  might  be  salutary  were  a  wider  inter- 
pretation of  the  first  maxim  introduced  by  statute.  It  is,  indeed, 
conceivable  that  in  some  cases  the  rule  may  press  with  hardship  ; 
but  where  the  object  of  the  master  is  luxury,  as  with  carriages ;  or 
pleasure,  as  with  sport ;  or  profit,  as  with  mines,  it  seems  only  fair 
that  the  person  by  whom  the  additional  risk  has  been  created,  for 
whose  luxury  or  pleasure  or  profit  the  public  are  more  endangered, 
must  take  the  consequences,  and  bear  the  loss  when  accidents  occur. 
All  this  is  quite  in  accordance  with  the  principle  of  the  maxim 
qui  facit  per  alium  facU  per  se ;  but  the  actual  difficulty  is  felt 
when  we  make  an  attempt  to  reconcile  this  with  the  first  maxim 
quoted,  and  essay  a  solution  of  the  question  based  at  once  upon 
equitable  considerations,  and  upon  some  general  grounds  in  law 
equal  to  the  strain  of  any  emergency. 

Although  some  degree  of  uniformity  has  been  produced  in  the 
ultimate  results,  at  least  by  the  dicta  of  our  Judges  during  the  last 
two  decades,  yet  there  has  been  in  the  public  mind  a  growing  sense 
of  uneasiness  (to  put  no  stronger  term  upon  it)  at  the  direction  into 
which  the  stern  rules  of  logic  have  been  gradually  forcing  out  law 
from  the  standpoints  originally  taken  up  in  1837.  This  feeling  has 
developed  a  movement,  communicated  to  the  Houses  of  Parliament, 
for  legislative  interposition,  and  for  some  distinct  definition  of  the 
mode  and  the  occasions  in  which  employers  are,  or  are  not,  to  be 
made  liable  for  injuries  to  their  servants.  Accordingly,  in  June 
1876,  a  Select  Committee  of  the  House  of  Commons  was  appointed 
"to  inquire  whether  it  may  be  expedient  to  render  masters 
liable  for  injuries  occasioned  to  their  servants  by  the  negligent 
acts  of  certificated  managers  of  collieries,  managers,  foremen,  and 
others,  to  whom  the  general  control  and  superintendence  of  work- 
shops and  works  is  committed,  and  whether  the  term  'common 
employment'  could  be  defined  by  legislative  enactment  more 
clearly  than  it  is  by  the  law  as  it  at  present  stands.  This 
-•-"•nmitt^e  took  evidence  and  reported  in  favour  of  further  inquiry, 
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and  accordingly  they  were  reappointed  in  1877,  and  took 
farther  evidence,  and  at  length,  on  25th  June  1877,  they  made  a 
report^  To  this  report  we  shall  refer  more  particularly  hereafter, 
and  also  to  the  salient  points  of  the  evidence  given  before  the 
committee,  when  many  extremely  interesting  features  of  the  question 
were  referred  to  and  explained ;  at  present  probably  it  will  be  better 
in  the  first  place  to  examine  the  position  of  the  law  as  it  stands 
upon  this  important  subject,  and  to  note  the  result  of  the  gradual 
progress  of  the  doctrine  to  which  the  inquiry  of  the  committee  was 
directed. 

There  is,  as  we  have  indicated,  only  judicial  authority,  without 
any  statute  law,  for  the  well-established  doctrine  of  the  Uability  of 
masters  for  the  acts  of  their  servants ;  and  there  is  no  more  stable 
foundation  for  the  development  of  the  principle  in  another  doctrine 
which  has  taken  root  and  expanded  into  an  exception  to  the  general 
rule,  and  an  exemption  from  liability  on  the  part  of  masters.  It  is 
now  a  fixed  principle  in  the  general  law  regulating  the  position  and 
obligations  of  a  master  towards  his  servants,  that,  as  an  implied 
result  of  the  contract,  the  master  is  freed  from  all  claim  by  one 
servant  for  the  injury  caused  by  the  fault  or  negligence  of  another 
person  employed  also  in  the  common  service,  provided  he  be  reason- 
ably qualified  and  competent  for  the  duties  required  of  him  in  the 
fulfilment  of  such  service.  The  case  of  Wyper  turned  upon  this 
question,  and  we  propose  to  consider  the  subject  first  in  relation  to 
the  manner  in  which  the  law  has  been  developed,  so  as  to  reach  its 
present  footing,  and  then  more  particularly  to  call  attention  to  one 
or  two  slight  features  in  Wyper's  case  which  seem  to  indicate  that 
unless  there  be  definite  legislation  upon  the  whole  matter,  the  force 
of  successive  judgments  may  not  even  yet  be  spent,  and  the  law,  as 
expounded  by  the  judgments  of  its  Courts,  may  be  found  advancing 
still  further  in  the  same  direction.  A  brief  reference  to  a  few  of  the 
leading  cases  will  probably  suffice  to  show  the  total  revolution  the 
law  of  Scotland  has  undergone  upon  this  particular  subject  in  the 
short  space  of  thirty  years.  It  will  be  observed  that  at  the  outset 
the  Court  held  that  reparation  was  due  by  the  employer  in  all 
cases  where  injury  had  been  caused  by  a  fellow-workman's  negli- 
gence, and  that  it  was  not  until  a  later  period,  when  this  liability 
had  been  repudiated  in  the  House  of  Lords,  that  the  more  delicate 
and  difficult  questions  arose  as  to  what  was  "common  employ- 
ment/' and  who  were  fellow-workmen,  and  whether  such  a  term 
could  be  applied  to  all  grades  working  under  one  master,  or  to 
various  bodies  of  men  working  even  under  separate  contractors, 
though  for  the  purpose  of  carrying  uut  a  single  object  The  first 
authority  we  shall  cite  {Sword  v.  Cameron,  13  Feb.  1839, 1  D.  493) 
will  sufficiently  indicate  the  former  state  of  our  law,  and  enable 
us  more  readily  to  see  the  change  by  contrasting  what  then  was 
with  what  now  is.  An  action  was  in  1838  raised  by  a  man  named 
Sword  in  the  Sheriff-Court  of  Perthshire,  concluding  for  damages 
'  For  report  tee  Journal  of  Jurispnidencef  1877,  vol  zxi.,  p.  62f. 
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against  Cameron,  the  tenant  of  a  quarry  near  Perth,  on  the 
ground  of  injury  inflicted  upon  the  pursuer  by  negligence  of  a 
fellow-servant,  who  had,  when  blasting,  not  given  sufBcieut  warning 
to  enable  the  other  workmen  to  retire  before  the  explosion.  The 
liability  was  not  disputed,  only  the  negligence;  and  that  negli- 
gence having  been,  as  the  Court  considered,  established  by  the 
proof,  damages  were  awarded.  It  is  not  necessaiy  for  our  purpose 
to  enter  further  into  the  questions  raised,  one  sentence  from 
the  Lord  Ordinary's  note  sufficiently  shows  on  what  the  judgment 
was  based.  "  There  is  no  doubt  about  the  law.  The  defenders  do 
not  deny  that  if  the  injury  was  produced  by  the  negligence  of 
their  workmen  acting  for  them,  they  are  liable  in  reparation.  So 
it  is  entirely  a  question  of  fact." 

It  was,  however,  only  two  years  earlier  than  this  that  a  somewhat 
similar  question  arose  in  £ngland,  to  meet  with  very  different  treat- 
ment. We  refer  to  the  judgment  in  Priestly  v.  Fmoler,  pronounced 
in  1837,  where  the  plaintiff  was  a  journeyman  butcher,  who  sued 
his  master  for  damages  caused  by  the  break  down  of  a  van  over- 
loaded with  meat  by  a  fellow-servant.  Not  to  enter  further  into 
detail.  Lord  Abinger,  in  the  opinion  he  gave,  really  laid  down  the 
principle  now  recognized  in  this  country  also,  that  the  master  is 
protected  from  responsibility  for  injuries  sustained  by  one  of  his 
servants  through  the  wrongful  or  careless  act  of  another.  We  do 
not  require  to  follow  the  English  authorities  which  served  to  rear 
up  the  edifice  founded  by  the  decision  in  Priestly's  case,  but  in 
Scotland  the  Courts  held  to  their  own  views,  and  as  time  went  on 
they  decided  other  cases  upon  the  same  lines  as  that  of  Sword  v. 
Cameron,  At  last,  however,  a  sudden  change  was  initiated  by  the 
well-known  case  of  Beid  v.  BarUmdiill  Coed  Company  (17  D.  1017, 
20  D.  H.  L.  13),  which  came  into  Court  in  1866.  The  Court  of 
Session  repeUed  a  plea  by  the  defenders  of  non-liability  founded  on 
the  doctrine  of  coHahorateur,  and  afterwards  a  jury,  under  directions 
irom  the  Lord  President,  gave  damagea  The  defenders  appealed  to 
the  House  of  Lords  against  an  interlocutor  of  the  First  Division 
sustaining  the  direction,  and  the  result  was  that  the  company 
established  their  immunity  from  liability.  Lord  Cranworth  pointed 
out  that  "  where  an  injury  is  occasioned  to  any  one  by  the  negli- 
gence of  another,  if  the  person  injured  seeks  to  charge  with  its 
consequences  any  person  other  than  him  who  actually  caused  the 
damage,  it  lies  on  the  person  injured  to  show  that  the  circumstances 
were  such  as  to  make  some  other  person  responsible.  In  general 
it  is  sufficient  for  this  purpose  to  show  that  the  person  whose 
neglect  caused  the  injury  was,  at  the  time  when  it  was  occasioned, 
acting  not  on  his  own  account,  but  in  the  course  of  his  employment 
as  a  servant  in  the  business  of  a  master,  and  that  the  damage 
resulted  from  the  servant  so  employed  not  having  conducted  his 
master^s  business  with  due  care.  In  such  a  case  the  maxim 
respondeat  superior  prevails,  and  the  master  is  responsible."    Then 
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turning  from  the  position  of  a  master  rendered  liable  for  ther  act  of . 
his  servant  towards  a  third  party  in  this  manner,  the  same  learned 
Lord  proceeded  to  consider  whether  the  liability  of  a  master  to  one 
servant  injured  by  the  fault  of  a  fellow-servant  was  upon  the  same 
footing.  The  House  of  Lords  held  in  the  Bartanshill  cases  (for  there 
were  two  actions  of  the  same  kind  brought  simultaneously  against 
the  employers)  that  the  liability  was  not  the  same,  for  the  work- 
man in  undertaking  the  work  knew,  or  ought  to  have  known,  the 
risks  of  the  particular  employment  upon  which  he  was  entering. 
The  two  aiguments  in  the  mouth  of  a  third  party  would  be  taken 
from  the  fellow-workman.  A  stranger  might  say  he  could  not  tell 
whether  the  master  was  to  blame  or  the  servant^  but  the  fellow- 
workman  knew  perfectly  well  where  the  fault  lay.  *  Again,  while  a 
stranger  might  say  the  particular  thing  need  not  have  been  done 
or  ordered  by  the  master,  the  fellow-workman  himself  was  a  party 
to  the  contract  for  doing  it.  The  House,  in  fact,  decided  the 
question  in  favour  of  the  master  where  the  evil  was  caused  by 
''carelessness  of  a  feUow- workman  engaged  in  a  common  work." 
Thus  far  the  law  of  Scotland  and  the  law  of  England  were  brought . 
into  uniformity  in  1858.  But  the  next  case  upon  this  branch  of 
law  which  went  to  the  House  of  Lords  carried  the  principles  of  the 
earlier  decision  a  step  further,  for  the  question  of  various  gradei 
among  the  workmen  was  there  introduced. 

In  1863,  Henry  Wilson,  a  miner  in  the  employment  of  the  firm  ot 
Merry  &  Cunningham,  coalmasters,  near  Glasgow,  was  killed  by  an 
explosion  of  fire-damp.  He  was  engaged  by  the  manager  of  the  pit, 
and  was  killed  by  being  blown  from  a  temporary  scaffold  on  which 
he  was  working.  His  mother  brought  an  action  against  the  firm 
( Wilson  v.  Merry  &  Cunningham,  May  29, 1868, 6  Macph.  H.  L.  84), 
alleging  that  from  want  of  projier  ventilation  fire-damp  had  accumu- 
lated under  the  temporary  erection,  and  that  therefore  the  defenders 
were  responsible.  The  question  in  this  instance  differed  from  the 
Bartonshill  case  so  far  that  the  fault  or  negligence  was  said  to  have 
been  on  the  part  of  a  man  who,  holding  the  situation  of  manager  of 
the  pit,  was  not,  the  pursuer  maintained,  in  the  position  of  a  fellow- 
workman,  although  admittedly  a  competent  man  for  the  duties  of 
the  office  with  which  he  had  been  intrusted.  At  the  trial  Lord 
Ormidale  directed  the  jury  that  the  firm  were  not  in  law  liable  for 
the  consequences  of  the  accident  when  a  fellow- workman  was  in 
fault,  and  that  the  underground  manager  must  be  deemed  a  fellow- 
workman,  being  engaged  in  a  common  employment  with  Wilson ; 
the  Judge  also  explained  that  the  employers  were  not  liable  where 
no  one  could  have  foreseen  the  accident,  and  where  it  could  not 
by  due  care  have  been  prevented.  In  this  particular  case,  how- 
ever, it  was  said  that  the  explosion  of  fire-damp  which  led  to 
Wilson's  death  had  been  caused  by  insufiicient  means  of  ventilation 
through  the  scaffold  on  which  he  was  working,  causing  thus  an 
accumulation  of  the  dangerous  gas  beneath  it    It  was  explained 
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also  to  the  jury  by  the  Court  that  a  distinction  might  exist  between 
keeping  the  system  of  ventilation  in  good  order,  as  it  was  when 
Wilson  was  engaged  at  the  pit,  and  having  faulty  arrangements  in 
the  system  itself.  Further,  it  was  said,  if  tlie  whole  ventilating 
system  had,  prior  to  the  employment  of  Wilson,  been  completed  by 
the  manager,  and  if  the  whole  authority  of  the  firm  had  been  dele- 
gated, then  the  manager  and  Wilson  did  not  stand  in  the  relation 
of  collaborateurs,  and  if  the  manager  were  guilty  of  any  fault  as  to 
the  ventilation,  the  firm  could  not  plead  the  principle  of  collabora- 
teur  in  bar  of  their  liability.  To  this  direction  the  defenders  excepted, 
and  the  First  Division  allowed  the  exception.  The  pursuer  car- 
ried the  matter  to  the  House  of  Lords  by  way  of  appeal  against 
this  decision,  but'the  judgment  was  affirmed.  In  expressing  their 
opinions  the  House  entirely  endorsed  the  previous  judgments  as  to 
the  general  question  of  master  and  servant,  and  tbe  Loi^  Chancellor 
summed  up  in  a  few  sentences  the  whole  doctrine : — "  The  master 
is  not,  and  cannot  be,  liable  to  his  servant,  unless  there  be  negligence 
on  the  part  of  the  master  in  that  in  which  he,  the  master,  hos  con- 
tracted or  undertaken  with  his  servant  to  do.  The  master  has  not 
contracted  or  undertaken  to  execute  in  person  the  work  connected 
with  his  business.  The  result  of  an  obligation  on  the  part  of  the 
master  personally  to  execute  the  work  connected  with  his  business, 
in  place  of  being  beneficial,  might  be  disastrous  to  his  servants,  for 
the  master  might  be  incompetent  personally  to  perform  the  work. 
At  all  events,  a  servant  may  choose  for  himself  between  serving  a 
master  who  does  and  a  master  who  does  not  attend  in  person  to  his 
business.  But  what  the  master  is,  in  my  opinion,  bound  to  his  ser- 
vant to  do,  in  the  event  of  his  not  personally  superintending  and 
directing  the  work,  is  to  select  proper  and  competent  persons  to  do 
so,  and  to  furnish  them  with  adequate  materials  and  resources  for 
the  work.  When  he  has  done  this,  he  has,  in  my  opinion,  done  all 
that  he  is  bound  to  do." 

It  was  further  observed  that,  carrying  out  these  principles,  and 
using  words  employed  in  another  case,  *'  negligence  cannot  exist  if 
the  master  does  his  best  to  employ  competent  persons ;  he  cannot 
warrant  the  competency  of  his  servants."  To  leave  the  jury  to 
decide  whether  all  the  employers'  authority  had  been  delegated  to 
their  manager,  as  was  done  at  the  trial,  was,  the  House  of  Lords  held, 
not  warranted  by  the  evidence,  and  the  suggestion  of  a  distinction 
existing  between  the  completion  and  non-completion  of  the  tempo- 
rary scaffold  before  Wilson  entered  the  employment  of  the  firm  was 
also  considered  an  en-or  in  the  direction  to  the  jury.  "  It  was  there- 
fore incorrect  on  the  part  of  the  learned  Judge  to  confine  the  act  of 
negligence  to  the  one  period  of  the  completion  of  the  system  of 
ventilation,  and  thereby  to  conclude  the  question  as  to  Neish  and 
the  deceased  being  fellow-workmen  when  the  accident  happened." 

As  to  the  distinction  made  between  one  class  of  servants  and 
another,  a  distinction  completely  overthrown  by  this  case  of  Merry 
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V.  Cunningham,  there  is  no  doubt  that  in  Scotland  it  was  recognized 
even  as  late  as  SommerviUe  v.  Gray  Jk  Co.  (1  Macph.  768),  but  in 
England  there  were  several  cases  where  various  Courts  refused  to 
give  effect  to  such  a  contention,  and  the  point  must  now  certainly 
be  held  a  settled  one.  In  the  case  with  which  we  are  at  present 
concerned  there  was  no  doubt  that  Wilson,  the  victim  of  the 
accident,  was  employed  at  the  pit,  and  did  not  in  any  way  stand 
in  the  position  of  a  stranger  to  the  owners ;  and  the  test  applied  to 
the  position  of  Neish,  the  manager,  was  a  reference  to  his  functions 
'*  in  the  organism  of  the  force  employed,  and  of  which  he  forms  a 
constituent  part."  His  special  authority  was  only  that  of  a  superior 
grade,  with  those  above  him  and  those  below  him.  It  is  clear  that 
once  admit  a  difference  between  various  ranks  of  servants,  and  you 
have  immediately  endless  questions  in  every  branch  of  labour.  Take 
for  example  these  very  collieries :  there  would  be  the  head  manager 
and  the  underground  manager,  all  the  various  gradations  of  engi- 
neers, firemen,  and  so  forth ;  indeed,  the  whole  organization  of  the 
pit  being  founded  on  divided  responsibility  in  various  grades,  the 
owners  could  but  rarely  free  themselves  from  the  consequences  of 
any  accident.  This,  indeed,  is  the  avowed  object  of  the  inquiry 
before  the  Select  Committee,  and,  as  we  shall  presently  see,  the 
opinions  on  the  matter  expressed  by  the  witnesses  examined  are 
very  different,  and  not  readily  to  be  reconciled  one  with  the  other. 

After  this  decision  of  the  House  of  Lords  in  1868  no  further 
appeal  to  that  tribunal  was  made,  and  for  nearly  nine  years  the 
cases  arising  out  of  this  branch  of  law  seem  as  a  genersd  rule  to 
have  been  decided  upon  specialties,  with  one,  or  at  most  two  excep- 
tions, of  which  we  shall  shortly  take  notice.  At  last,  however,  the 
whole  subject  was  again  very  fully  discussed  in  the  case  of  Wood- 
head  v.  The  Gartness  Mineral  Company,  decided  Feb.  10,  1877  (4 
Eettie,  469).  And  probably  now,  until  some  legislative  change  is 
effect^,  the  question  of  liability  cannot  be  again  raised  with  any 
prospect  of  success  on  the  part  of  those  claiming  compensation,  un- 
less under  very  special  and  exceptional  circumstances,  so  thoroughly 
do  the  Court  appear  to  have  endorsed  the  arguments  of  the  de- 
fenders. 

In  this  case  of  Woodhead  the  Oartness  Alineral  Company  main- 
tained that  they  were  not  liable  in  damages  to  the  pursuer  upon  two 
grounds :  firstly,  that  the  death  of  Woodhead  was  caused  by  the  fault 
of  the  underground  manager,  and  he  was  with  Woodhead  a  fellow- 
servant  of  the  defenders  at  the  time  ;  and,  secondly,  that  even  if  the 
question  of  collaborateur  were  not  involved,  the  injury  was  an  inci- 
dent of  the  work,  and  Woodhead  must  be  held  to  have  undertaken 
this  risk.  A  few  sentences  wiU  suffice  to  explain  the  circumstances 
under  which  the  case  arosa  Woodhead,  a  miner,  was  killed  in  a  pit 
belonging  to  the  Oartness  Mineral  Company,  and  the  action  against 
the  pit-owners  was  raised  by  his  father.  The  Company  had  sunk  a 
pit  to  the  depth  of  one  working  level,  and  they  discharged  their 
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men  (Woodhead  being  one  of  them),  but  entered  into  a  contract 
with  two  miners  to  drive  the  east  level  at  a  certain  rate  of  payment 
per  yard.  The  contractors  set  to  work,  and  Woodhead  was  one  of 
those  employed  by  them.  At  the  same  time  a  different  contractor 
undertook  the  further  sinking  of  the  shaft ;  and  both  operations 
went  on  simultaneously.  The  Gartness  Company  had  retained  a 
manager  and  an  overman  to  look  after  the  pit  in  general  The  re- 
moval of  a  plank  for  purposes  of  better  ventilation  by  the  overman, . 
acting  under  the  orders  of  the  manager,  caused  the  accident,  but  it 
was  admitted  that  the  manager  and  overman  were  competent  persoDS 
for  the  performance  of  the  duties  intrusted  to  them.  The  result  of 
the  case  was  to  establish  the  rule  that  where  a  miner  becomes  one 
of  an  organization  such  as  existed  in  this  pit,  an  injury  caused  by 
the  fault  of  another  member  of  the  organization  does  not  render  the 
mine-owners  liable.  In  the  case  of  Wilson  v.  Merry  &  Curming- 
ham,  already  referred  to,  the  position  of  the  persons  was  that  of 
manager  and  workman ;  here,  however,  they  were  united  together 
by  a  yet  more  slender  tie.  In  the  former  case  it  has  been  a  ques- 
tion of  variety  in  grades,  here  there  was  also  a  question  as  to 
whether  the  men  employed  by  the  contractors  stood  in  the  relation 
of  fellow-workmen  to  those  employed  directly  by  the  company,  so 
as  to  bring  into  operation  the  established  rules  of  exemption  from 
liability  governing  all  cases  of  "common  employment."  This 
risk,  it  was  decided,  had  been  undertaken  by  the  person  hiring  him- 
self, and  the  only  remedy  was  against  the  overman  who  had  directly 
caused  the  accident.  The  Lord  President  briefly  summed  up  the 
decisions  in  these  words :  "  As  the  result  of  the  whole  authorities,  it 
appears  to  me  that  one  of  the  conditions  subject  to  which  every  man 
must  become  a  member  of  one  of  these  great  organizations  of  labour 
is,  that  he  shall  take  on  himself  all  the  perils  naturally  incident  to 
the  work  he  undertakes,  without  looking  to  any  one  else  to  guarantee 
him  against,  or  indemnify  him  for,  injury  sustained  from  the  occur- 
rence of  such  perils.  This  does  not  interfere  with  the  principle  of 
personal  liability  for  the  consequences  of  personal  wrong  or  negli- 
gence, but  it  excludes  all  notions  of  what,  for  the  sake  of  distinc- 
tion, I  shall  call  secondary  responsibility."  It  was  further  pointed 
out  tiiat  the  application  of  the  principle  was  not  limited  by  the 
greatness  or  smallness  of  the  works  or  establishment,  and  that,  of 
course,  it  had  equal  force  in  the  shop  or  the  household,  but  that  the 
larger  the  scale  of  operations  the  more  easy  the  illustration  became. 
Again,  as  to  the  other  point  maintained  by  the  pursuer  Wood- 
head,  it  was  urged  that  the  victim  of  the  accident  was  not  the 
servant  of  the  Gartness  Mineral  Company  at  all ;  he  had  left  their 
service,  and  had  entered  that  of  the  contractors,  and  accordingly  he 
stood  to  the  pit-owners  in  the  relation  of  a  stranger  injured  by  the 
fault  of  the  employ^  of  an  entirely  different  master.  This  view,  how- 
ever, was  rejected  by  the  Court,  who  regarded  the  whole  body  of 
"^s  occupied  in  the  mine  as  merely  carrying  out  the  various 
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parts  of  one  comcQon  labour  for  one  end,  and  specially  so  under  the 
Coal  Mines  H^ulation  Act,  and  the  special  rules  prescribed  for 
"  miners  and  other  workmen,"  who  are  by  one  provision  placed 
under  the  orders  of  the  roadsmen  for  certain  purposes,  and  that 
''  whether  employed  by  tiie  owner  or  the  miner."  And  reference 
was  also  made  to  a  general  rule  couched  in  these  terms :  *'  Such 
miners  and  other  workmen  are,  and  shall  be,  generally  subject  to  the 
control  and  orders  of  the  agent  where  one  has  been  appointed,  and 
of  the  manager  and  overman ;  but  they  shall  also  be  subject  to  any 
directions  which  the  roadsman,  engineman,  fireman,  or  bottomer, 
may  give  in  their  respective  departments  for  the  purpose  of  pre- 
venting the  workmen  from  infringing  or  ceasing  to  comply  witli 
any  of  the  provisions  of  the  Act,  or  of  the  general  or  special  rules." 
It  so  happened  that  in  this  case  the  contractor  acted  as  bottomer,  and 
thus  was  paid  wages  as  such  by  the  Company,  who  had  agreed  to 
allow  him  so  much  for  bottomer's  wages ;  but  we  do  not  tliink  this 
would,  or  should,  be  allowed  to  interfere  with  the  general  principle 
laid  down.  It  was  pointed  out  also  in  the  opinions  delivered  by  the 
Court  that  the  policy  of  the  Mines  Begulation  Act  would  be  nulli- 
fied were  persons  employed,  as  Woodhead  was,  by  a  contractor,  to 
be  regarded  as  exempt  from  the  special  rules ;  but  the  very  terms  of 
the  statute  itself  as  already  quoted  showed  that  this  could  not  be 
intended.  Such  an  arrangement  would  render  ''  each  miner  who 
employs  and  pays  his  own  drawer  a  separate  establishment ;  and 
each  miner  would  be  answerable  for  the  negligence  of  his  own 
drawer ;  while  the  mine-owner  would  be  answerable  for  any  ser- 
vant of  bis  who  by  negligence  inflicted  an  injury  on  a  drawer,  but 
would  be  exempt  from  liability  though  his  servant  by  negligence 
killed  any  number  of  miners."  The  Lord  Justice-Clerk  in  dissent- 
ing from  the  opinions  given  by  the  other  Judges,  referred  to  several 
r:ases  which  had  been  decided  both  in  England  and  in  Scotland 
during  the  nine  years  intervening  between  Merry  &  Cunnirigham's 
ease  and  this  action  against  the  Gartness  Mineral  Company.  It 
may  perhaps  be  instructive  to  follow  the  opinion  delivered  by  his 
Loniship  as  to  the  three  English  authorities  and  the  four  Scotch 
ones  to  which  reference  was  made.  The  English  cases  are  (1) 
Abrah>am  v.  BeyTiolds  (1860,  5  Hurl.  &  Nor.  143) ;  (2)  Indermaur 
V.  Dames  (1868,  36  L.  J.  C.  P.  181);  and  (3)  Smith  v.  Steele  and 
Others  (Jan  25, 1876, 10  L.  R  Q  B.  125).  In  the  first  of  these  cases 
the  question  arose  through  an  injury  inflicted  upon  a  carrier's  man 
hired  by  a  corn-dealer  with  horse  and  cart.  The  carter  by  the  fault 
of  the  corn-dealer's  servants  was  injured  when  engaged  along  with 
them  in  loading  his  cart  at  the  warehouse.  The  Court  decided 
against  the  corn-dealer,  finding  that  the  carter  was  not  in  the  posi- 
tion of  a  fellow-servant  In  the  second  instance  a  gasfitter  was 
employed  through  a  contractor  for  certain  fittings  at  the  works  of 
the  defendants,  and  when  examining  the  apparatus  to  see  that  it 
was  in  proper  working  order  he  fell  through  an  open  trap.    Here, 
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again,  the  Court  found  the  owner  of  the  premises  responsibla 
Lastly,  in  the  third  English  case  mentioned,  a  pilot  was  killed  when 
going  on  board  a  vessel  owing  to  the  carelessness  of  the  crew,  and 
the  owners  were  held  liable.  These  three  cases,  we  venture  to  think, 
were  regulated  by  the  principle  laid  down  in  Merry  Jk  Cunningham  ; 
the  main  distinction  was  preserved  in  each.  The  carter  had  really  no 
relation  to  the  corn-dealer,  even  his  master  the  carrier  had  little  or 
any,  certainly  the  corn-dealer  could  in  no  way  have  over  the  man 
the  control  of  a  master ;  again,  the  gasiitter  was  there  on  a  separate 
matter  altogether  apart  from  the  works,  a  special  employment  in 
which  the  servants  at  the  works  had  no  common  interest ;  while  the 
pilot  could  not  by  approaching  the  vessel  in  his  licensed  capacity 
be  said  to  fall  into  the  situation  of  fellow-workman  with  the  crew, 
as  the  mate  or  the  boatswain  would  do. 

Among  the  four  Scottish  decisions  mentioned  there  was  one, 
Gregory  v.  ffill  (8  Macph.  282),  to  which  several  of  the  Judges 
referred,  expressing  an  opinion  that  it  was  opposed  to  the  current 
of  the  decisions.  In  that  case  the  Second  Division  found  the 
master  liable  where  he  had  contracted  with  a  joiner  for  the  wootl- 
work,  and  the  journeyman  was  injured  by  the  negligence  of  a 
mason,  the  proprietor's  servant.  Lord  Shand,  in  making  observa- 
tions upon  this  judgment,  said  that  '*  where  a  number  of  persons 
are  engaged,  though  in  different  capacities  and  departments,  in  the 
common  work  of  building  a  house,  or  a  ship,  or  in  any  similar 
undertaking  where,  from  the  very  nature  of  the  work,  they  have 
duties  to  each  other,  and  although  the  employment  is  only  in- 
directly from  the  same  source — the  particular  classes  of  workmen 
having  their  direct  and  immediate  employment  from  their  own 
master — there  is  yet  such  a  bond  of  union  amongst  all  of  them  as 
makes  them  one  family  or  establishment,  and  precludes  one  of 
them,  if  injured,  from  imposing  responsibility  on  the  master  of 
another  workman,  as  a  stranger,  if  injured,  might  do."  To  pass  to 
the  second  case,  Wyllie  v.  Caledonian  Railway  Co.  (9  Macph  463), 
again  we  find  that  there  is  wanting  the  essential  features  of  the 
common  employment,  for  Wyllie  was  a  drover  engaged  in  delivering 
and  in  trucking  cattle  along  with  the  Company's  servants  when  he 
was  injured  by  a  train  striking  the  tnicks  where  he  was  working. 
The  Court  regarded  the  question  as  one  of  giving  and  taking 
delivery  under  a  contract  of  carriage,  and  it  was  remarked  that  he 
was  as  much  a  stranger  "  as  if  he  had  been  helping  an  invalid  lady 
into  a  first-class  carriage,  and  had  been  injured  by  a  sudden  and 
violent  motion  of  the  carriage,  caused  by  the  fault  of  the  railway 
company's  servants."  In  the  two  other  cases,  Colder  v.  Caledonian 
Railway  Co,  (9  Macph.  833),  and  Adams  v.  Glasgow  and  South- 
Westei-n  Railway  Co.  (3  B.  215),  the  question  arose  through  the 
injury  of  the  servant  of  one  railway  company  by  the  fault  of  the 
servants  of  another  company,  when  the  injured  person  was  travel- 
^«ng  over  the  strange  line  in  virtue  of  running  powers  enjoyed  by 
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his  employers.  The  comparison  was  made  of  a  person  driving  his 
carriage  along  a  turnpike  road  and  being  upset  by  the  fault  of  the 
road  trustees  and  their  servants. 

Perhaps  these  judgments  seem  to  point  at  the  possibility  of  finding 
a  test  for  the  liability  in  the  character  of  the  undertaking  upon  which 
the  persons  are  employed.  There  seems  to  be  a  sort  of  unum  quid 
in  all  those  instances  in  which  exemption  from  liability  has  been 
established,  whereas  in  all  other  cases  the  links  in  the  chain  are 
imperfect ;  either  the  work  in  itself  is  not  part  of  a  whole  under- 
taking, is  a  separate  or  readily  separable  matter,  or  else  the  two 
principals  are  evidently  independent  of  one  another  though  brought 
together  at  one  point,  so  to  say,  by  the  contract  existing  between 
them.  Sometimes  again  we  have  to  some  extent  a  combination  of 
both  of  these  features,  and  the  principals  and  the  work  alike  are 
distinct ;  such  a  case  as  Wyllie  exemplifies  this  very  well :  the  two 
principals  were  quite  apart,  the  work  was  distinct,  delivery  and 
receiving  of  the  cattle,  yet  in  the  carrying  out  the  contract  there 
was  almost  necessarily  united  though  not  common  labour. 

It  is  remarkable  that  in  the  case  of  Woodhead,  among  the 
numerous  decisions  quoted  at  the  bar  and  referred  to  by  the  Court, 
there  is  not  to  be  found  any  reference  to  a  very  interesting  and 
important  authority  upon  this  subject  decided  in  1872,  and  there- 
fore, of  course,  in  date  nine  years  subsequent  to  Wilson  v.  Merry 
&  Cunningham.  The  case  we  allude  to  is  not  reported,  except 
in  the  Scottish  Law  Reporter,  vol.  ix.  p.  254,  under  date  27th 
January  1872,  as  Chant  and  Others  v.  The  West  Oalder  Oil  Goinpany, 
and  we  take  this  opportunity  of  briefly  stating  the  circumstances 
out  of  which  the  action  arose,  as  in  many  respects  they  strongly 
resembled  those  in  Woodhead's  case.  Shaw,  a  miner,  was  killed 
by  the  breaking  of  a  wire-rope  used  in  raising  and  lowering  the 
cage  of  a  shale  pit.  Of  this  pit  the  West  Calder  Oil  Company 
were  the  lessees,  and  they  had  contracted  with  a  person  named 
Boyd  to  work  the  seam  for  them  on  being  paid  a  contract  price  per 
ton  on  the  output  Boyd  supplied  all  furnishings,  maintained  the 
machinery  and  fittings,  and  paid  the  men  employed.  Not  only 
tbat»  but  he  made  himself  liable  for  accidents  of  every  description 
about  the  pit,  above  as  well  as  below  ground,  and  was  to  satisfy 
himself  that  the  shaft  and  fittings  were  safe.  Finally,  it  was  pro- 
vided that  none  of  the  Company's  workmen  were  to  be  taken  by 
the  contractor,  nor  the  contractor's  men  by  the  Company,  unless  by 
mutual  consent.  The  case  went  to  trial  upon  an  issue  as  to  whether 
the  pit  in  question  was  held  by  the  Company  on  lease,  and  by  them 
worked,  and  whether  the  miners  were  killed  by  their  fault.  Lord 
Ormidaie,  who  presided,  charged  the  jury  and  gave  them  the  direc- 
tion that  if  they  were  satisfied  that  when  the  accident  happened 
the  pit  with  fittings  was  in  the  occupation  of  Boyd,  and  worked  by 
him  as  contractor  under  the  agreement,  and  that  the  deceased  were 
in  Boyd's  employment  at  the  time,  then  in  law  it  could  not  be  held 


86  THE  LIABILITY  OF  MASTEBS  AND  8XR7AKTS. 

a  case  of  fault  on  the  Company's  part.  The  pursaers  took  excep- 
tion to  this  direction ;  and  further,  they  asked  the  presiding  Judge 
to  give  the  jury  directions,  which  may  briefly  be  stated  as  to  this 
effect :  (1)  that  Boyd  was  not  an  independent  contractor,  but  a  ser- 
vant of  the  Company;  (2)  that  if  the  jury  were  satisfied  that  the 
machinery  belonged  to  the  Company,  and  that  the  miners  were  not 
made  aware  of  the  terms  of  the  i^jeement  between  the  Company 
and  Boyd  as  to  maintenance  of  machinery,  but  only  that  he  had 
contracted  to  work  the  shale,  then  Boyd  was  to  be  held  as  a  servant 
of  the  Company,  and  the  liability,  of  course,  ensued. 

Lord  OrmidaJe,  however,  refused  to  give  these  directions,  and  the 
jury  found  for  the  defenders,  adding  that ''  had  it  not  been  for  the 
legal  interpretation  put  upon  the  contract  by  the  Judge,  they 
should,  by  a  majority,  have  given  their  verdict  in  favour  of  the 
pursuers."  A  bill  of  exceptions  was  presented  to  the  First  Division, 
but  disallowed.  The  only  opinion  given  in  the  report  is  that  of 
the  Lord  President,  from  which  we  extract  the  following  sentences: 
— "  I  certainly  think  that  the  possessioti  of  this  pit  was  fully  given 
over  to  Mr.  Boyd  if  he  got  possession  of  it  in  terms  of  this  contract, 
and  that  in  employing  men  to  work  the  shale  in  that  pit  he  was 
employing  them  on  his  own  responsibility.  They  were  in  contract 
with  him  for  the  work  they  did,  and  the  wages  they  received,  and 
with  no  one  else.  This  is  made  even  more  plain  by  the  special 
arrangement  at  the  close  of  the  contract,  that  neither  party  should 

interfere   with   the  other's  workmen I  can  only  say  that 

if  the  contractor  began  to  work  the  pit  in  terms  of  this  con- 
tract, and  engaged  men  to  work  the  shale,  they  were  his  servants, 
and  nobody  else's.  He  was  their  master,  and  the  law  admits  of  no 
doubt  that  an  action  for  damages  under  circumstances  such  as  these 
must  be  raised  against  the  person  who  is  master." 

It  is  interesting  to  mark  the  distinction  between  Woodheaifs 
case  and  this  one.  In  both  instances  there  was  a  contractor  inter- 
posed between  the  workman  and  the  pit-owners.  The  object  of  the 
contract  in  1872  was  to  do  the  whole  work  of  the  pit,  whereas  in 
1877  it  was  only  to  drive  a  level  and  sink  a  shaft  to  a  greater  depth. 
The  West  Calder  Oil  Company  transferred  everything  to  their  con- 
tractor, and  reserved  to  themselves  only  a  margin  of  profit,  for  the 
contractor  was  only  to  receive  a  certain  output  price,  and  they 
were  to  get  the  balance.  The  Gartness  Company,  on  the  other 
hand,  were  really  retaining  the  pit  in  their  own  hands,  and  merely 
contracting  for  certain  incidental  work  in  it.  All  the  machinery, 
fittings,  etc.,  were  theirs,  and  remained  so.  What,  however,  appears 
to  us  the  striking  feature  of  difference  between  the  two  cases  is  the 
remarkable  provision  made  by  the  West  Calder  Oil  Company  in 
their  contract  as  to  servants,  and  their  exclusion  thereby  from  all 
control  as  regards  the  servants  of  their  contractor.  This  was  not 
so  at  the  Gartness  pit ;  they  had  their  own  manager  and  underground 

nager,  and  their  special   lules  framed   under  the  Coal  Mines 
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B^ulaiion  Act  (35  &  36  Vict.  c.  76,  8.  52)  placed  all  the  workmen 
under  the  owner's  control  The  distinction,  no  doubt,  becomes  a 
somewhat  narrow  one  when  brought  down  to  this  point  (supposing 
always  the  authority  of  Oranl  v.  West  Colder  Oil  Company  to 
remain  unshaken  by  subsequent  decisions),  but  it  appears  to  pro- 
ceed upon  a  recognition  of  the  same  principles  which  relieve  the 
heritable  proprietor  from  responsibility  where  he  has  let  his  coal  or 
minerals ;  he  has  entirely  given  up  his  control  to  tl^ose  who  under- 
stand the  subject ;  and  in  like  manner  if  they  in  their  turn,  for 
some  reasons  of  their  own,  entirely  relinquish  control,  and  bind 
themselves  not  to  interfere,  it  seems  to  follow  that  they  cannot  be 
any  longer  regarded  as  standing  in  the  position  of  employers  towards 
the  workmen  when  machinery  gives  way  and  preventable  accidents 
happen. 

{To  be  continued.) 


The  Practice  of  the  Cotirt  of  Session.  In  Two  Volumes.  Volume  I., 
History,  Constitution,  and  Jurisdictiim  of  the  Court,  and  Pro- 
cedure in  Ordinary  Actions.  By  M.  J.  G.  Mackay,  Advocate. 
Edinburgh:  T.  &  T.  Clark. 

A  WRITER  of  a  book  upon  the  legal  procedure  of  a  special  Court, 
be  it  ever  so  excellent,  can  scarcely  look  for  immortality  in  con- 
nection witli  it.  The  principles  of  law  are,  indeed,  universal  and 
immutable,  they  are  the  same  to-day  as  they  were  to  the  Roman 
jurists  eighteen  hundred  years  ago,  and  as  they  wiU  be  to  our 
posterity  the  same  period  hence ;  and  a  well-written  work,  which 
treats  of  the  rules  of  law  of  any  particular  system  on  the  basis  of 
legal  principle,  has  value  for  all  time.  But  the  rules  of  procedure, 
and  the  forms  of  action,  being  based  upon  convenience,  must  be 
always  in  a  state  of  transition.  Legal  forms  change  as  surely  as 
modes  of  life  and  actions  do.  A  ready  illustration  of  this,  if  such 
were  necessary,  presents  itself  in  the  Institutions  of  Lord  Stair.  The 
statement  of  the  principles  of  law  by  that  writer  are  no  less  for- 
cible and  authoritative  to-day  than  they  were  in  his  own  time. 
But  the  fourth  book  of  the  Institutions,  which  is  devoted  to  the 
practice  of  the  Coui*ts,  has  for  a  modern  reader  little  more  than  an 
antiquarian  interest.  Now  it  would  not  seem  a  bold  prophecy  to 
foretell  that  extensive  changes  in  our  existing  modes  of  procedure  in 
the  Court  of  Session  must  ere  long  take  place.  The  system  can 
hardly  be  regarded  as  perfect,  even  for  the  present  time,  and  modern 
society  seems  to  be  advancing  by  what  we  may  call  a  sort  of  geo- 
metrical progression.  The  last  half  century  has  seen  the  procedure 
of  the  Supreme  Courts,  both  in  this  country  and  in  England,  altered 
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ia  a  manner  little  short  of  a  complete  inversion.  That  the  next 
half  century  will  see  many  further  important  changes,  especially  in 
the  direction  of  assimilation  of  the  system  of  the  two  countries,  is 
an  opinion  largely  entertained. 

These,  or  similar  reflections,  have,  doubtless,  been  present  to  Mr. 
Mackay  before  he  proceeded  to  pen  the  elaborate  work,  the  first 
volume  of  which  is  now  before  us.    He  does  not  disguise  his  views. 
In  his  preface  he  states  the  matter  in  a  passage  which  is  well  worth 
quoting.    After  mentioning  the  frequently  expressed  desire  for  a 
new  work  on  Court  of  Session  Practice,  since  the  Procedure  Acts 
of  1866  and  1868,  he  gives  his  reasons  for  undertaking  the  task : 
**  For  a  considerable  period  doubt  has  been  felt  as  to  the  future 
form»  not  only  of  the  Court  of  Session,  but  of  the  Law  of  Scotland. 
This  has  not  l>een  due  only  or  chiefly  to  the  frequent  and  partial 
chan^i!^$  of  recent  l^slation,  often  made  by  legislators  imperfectly 
aoquaintcHl  with  the  law  they  altered ;  it  has  been  the  result,  also, 
of  more  general  causes^    The  centralizing  tendency,  which  has 
o|H>ratod  since  the  union»  has  led  to  the  transfer  of  much  legal 
business,  which  was  dischaiged  by  the  Supreme  Courts  in  Scotland 
l^rior  to  that  dat«,  to  London,  whUe  the  jurisdiction  conferred  upon 
\\\^  county  or  local  Courts  of  the  Sheriffs,  and  made  by  many 
statutes  exolusi\*e  or  final,  has  transferred  another  portion  of  such 
)uisiuoe»$  to  them.    The  diminution  of  the  business  of  the  Court  of 
So$$ton»  due  to  these  causes,  has  been  deemed  by  some  to  beinevit- 
uhle,  and  likely  to  continue.     Persons  also,  whose  opinion  and  in- 
ttuence  were  of  considerable  weight,  have  at  times  thought  that  a 
sudden  assimilation  of  the  Law  of  Scotland  to  that  of  England  was 
possible,  and  would  carry  with  it,  as  a  necessary  consequence,  or 
even  as  a  preliminary,  an  extensive  alteration  in  the  forms  and 
jurisdiction  of  the  Scottish   Supreme  Court.    If  these  opinions 
were  well  founded,  any  endeavour  to  state  the  existing  practice  ot 
the  Court  of  Session  in  detail  would,  it  was  not  unnaturally  felt, 
l>o  to  a  considerable  extent  lost  labour.    But  a  study  of  the  past 
history  of  the  Court,  observation  of  its  practice  as  conducted  by 
the  Judges  who  now  preside  in  it,  and  considerations  which  can 
here  only  be  indicated,  have  led  the  present  writer  to  a  different 
conclusion  with  regard  to  the  future.    Complete  assimilation  of 
the  laws  and  judicial  procedure  of  the  two  countries  now  so  happily 
united,  must  be  regarded,  indeed,  as  in  the  highest  d^[ree  desirable, 
provided  it  is  accomplished  without  sacrificing  what  is  of  permanent 
value  in  either  law.     This  cannot  be  accomplished  for  a  consider- 
able time,  or  by  sudden  changes.     It  requires  a  knowledge  of  both 
systems  of  jurisprudence,  which  is  not  possessed  by  the  present, 
and  will  scarcely  be  attained  even  by  the  next,  generation  of  legis- 
lators and  lawyers,  either  in  England  or  Scotland.  When  the  change 
is  made,  it  may  be  anticipated,  though  the  name  and  form  of  the 
>f  Session  should  be  altered,  that  much  of  its  procedure  will 
erved.     It  may  even  be  conjectured  that  the  jurisdiction 
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and  bnsiii(B88  of  the  Sdpreme  Civil  Court  in  Scotland  will  in  some 
directions  be  increased  rather  than  diminished." 

There  is  great  force  in  all  this,  and  it  is  reassuring  to  hear  sucli 
a  firmly  expressed  belief  in  the  future  prosperity  of  our  Supreme 
Court.    We  fear,  however,  that  Mr.  Mackay  is  more  sanguine  on 
the  point  than  many  of  his  brethren.    Certainly  one  cannot  close 
one's  eyes  to  the  too  obvious  fact  that  the  business  of  the  Court, 
instead  of  increasing  in  the  ratio  which  one  would  expect  from  the 
reforms  introduced  by  the  recent  Procedure  Acts,  seems  stationary, 
if  not  steadily  diminishing.    When  the  Daily  Calling  lists  of  new 
actions  frequently  appear  with  only  one  or  two  cases  in  them,  when 
a  considerable  percentage  of  the  cases  in  the  rolls  are  seen  to  be 
veriest  **  trash,"  and  when  work  cannot  be  found  to  occupy  the  time 
of  the  Judges  of  the  Outer  House,  the  prospect  is  not  very  satisfac- 
tory.   In  his  work  on  "  Practice,"  published  in  1848,  Sir  C.  F.  Shand 
remarks  on  the  steady  diminution  of  business  in  the  Court  of  Session 
during  the  half  century  prior  to  his  publicatioa^    He  says,  "  The 
cases  enrolled  in  the  Outer  House  fiolls  averaged,  for  the  four  years 
preceding  1798,  2631  annually ;  for  the  four  years  previous  to  1810, 
when  the  fee  fund  was  imposed,  2594 ;  for  the  four  years  after, 
2374.   .  .  .  The  causes  enrolled  between  1st  January  1843  and 
1st  January  1844  were  1626,  and  between  1st  January  1846  and 
1st  January  1847  were  1385."    Mr.  Mackay  does  not  say  anything 
on  this  point,  but  in  the  Beport  of  Judicial  Statistics  by  Dr.  Hill 
Burton  we  get  a  statement  of  the  business  of  the  Outer  House 
during  the  years  1871-75.    The  following  entry  of  causes  brought 
into  the  Outer  House,  including,  apparently,  petitions,  teind  causes, 
and  every  form  of  action,  is  taken  from  the  report  (the  returns  for 
the  year  1874  being  stated  to  be  defective).    In  1871,  947;  1872, 
1254;  1873,  1321;  1874,  830;  1875, 1146  ;  giving  an  average  of 
about  1100  cases  for  each  of  the  five  years.^    But  to  whatever 
cause  this  want  of  vitality  in  its  business  is  to  be  attributed — and, 
possibly,  it  may  be  at  present  to  some  extent  due  to  the  general 
dnlness  of  the  trade  of  the  country — ^it  is  not  at  all  probable  that 
either  our  own  or  the  next  generation  will  witness  the  decease  of 
the  Court  of  Session.    It  has  still  many  years  to  live,  and  much 
useful  work  to  perform,  and  to  do  that  work  well,  and  maintain  the 
venerabiU  namen,  should  be  the  honourable  ambition  of  its  present 
members.    Further  we  cannot  well  concern  ourselves.    We  should 
not  attempt  violently  to  counteract,  for  the  imagined  sake  of 
posterity,  natural  tendencies,  the  ultimate  good  or  evil  of  which  we 
cannot  realize. 

But  although  Mr.  Mackay  may  not  be  assured  of  any  great 
longevity  for  his  book,  he  will  have  one  satisfactory  reflection  at 
least, — that  no  work  confers  more  actual  benefit  upon  one's  contem- 
poraries in  the  profession  than  a  good  work  upon  Practice.  And 
after  reading  this  present  volume  we  will  venture  to  assure  the 

^  I.,  L  80,  p.  5.  '  Vide  Journal  of  JariBpnidence,  vol.  zx.  p.  540. 
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learned  author  beforehand  of  the  thanks  of  the  profession  for  the 
great  care  and  ability  he  has  bestowed  upon  it  Those  who  have 
been  engaged  for  the  last  dozen  years  as  practitioners  in  the  Ck>urt 
of  Session  well  know  how  greatly  the  want  of  such  a  work  has  been 
felt.  Since  the  passing  of  the  Acts  of  1866  and  1868— funda- 
mentally changing,  as  they,  did,  in  many  respects  the  rules  of 
procedure — there  has  been  on  questions  of  Practice  no  authority 
which  could  with  any  confidence  be  resorted  to.  Shand's  "  Court 
of  Session  Practice,"  although  a  carefully  prepared  and  useful  work 
in  its  time,  had  become  in  a  large  measure  antiquated — having 
been  published  so  far  back  as  1848.  Excepting,  therefore,  the 
assistance  afforded  by  the  useful  but  meagre  edition  of  the  Act  of 
1868  by  Scott  and  Brand,  and  the  statements  of  analogous  rules  of 
procedure  in  Barclay's  M'Glashan,  and  Dove  Wilson's  "  Practice  of 
the  Sheriff  Court"  (both  of  them  excellent  works  in  their  way),  the 
practitioner  had  no  guide  to  the  many  recent  Acts  and  Rules  of 
Court,  and  to  the  numerous  decisions  on  Practice  under  the  recent 
Acts.  The  necessary  result  was  very  considerable  uncertainty  and 
want  of  uniformity  in  points  of  procedure* 

Mr.  Mackay  has  commenced  his  treatise  with  a  brief  introductory 
account  of  the  institution,  origin,  and  history  of  the  Court  of  Session, 
and  these  are  not  the  least  valuable  chapters  in  the  book.  He  has 
been  able  to  bring  his  well-known  familiarity  with  the  constitu- 
tional and  legal  history  of  Scotland  to  bear  upon  the  subject.  Not 
resting  content  with  a  simple  re-statement  in  a  new  form  of  what 
our  institutional  writers  have  said  on  the  matter,  Mr.  Mackay  has 
evidently  gone  direct  to  the  sources,  and  has  given  us  in  a  much 
more  distinct  and  intelligible  manner  than  these  older  writers  a 
survey  of  the  early  history  of  our  judicial  procedure.  The  jurisdic- 
tion exercised  by  the  king  and  parliament  and  different  councils 
prior  to  the  institution  of  the  Court  of  Session  in  1532 — a  subject 
about  which  there  has  been  always  a  considerable  amount  of 
obscurity — is  succinctly  but  carefully  examined. 

The  following  is  the  general  arrangement  adopted  by  the  author 
in  this  volume.  It  is  divided  into  three  parts :  Part  First  treats  of 
the  personnel,  as  we  may  call  it,  of  the  Court  of  Session — its  sepa- 
rate courts,  judges,  advocates,  and  other  members ;  Part  Second,  of 
the  jurisdiction  of  the  Court  and  the  parties  to  actions ;  Part  Third, 
of  the  rules  of  procedure  in  ordinary  actions.  In  the  First  Part  the 
chapter  calling  for  special  observation  is  tlie  one  devoted  to  the  Bill 
Chamber,  and  the  Lord  Ordinary  on  the  Bills.  A  very  distinct  and 
Complete  analysis  has  been  given  of  the  various  kinds  of  jurisdiction 
at  present  exercised  in  the  Bill  Chamber.  They  are  classified  under 
three  main  heads :  first,  its  original  and  proper  jurisdiction ;  second, 
its  jurisdiction  as  a  Vacation  Chamber ;  and  third,  its  jurisdiction 
as  discharging  the  business  imposed  upon  it  by  recent  statutes,  such 
fla  19  and  20  Vict  cap.  79,  and  17  and  18  Vict  cap.  9.    This  dis- 

^t  classification  will  le  of  great  service,  as  very  considerable 


BSVIEW,  ^1 

misapprehensioii  on  the  subject  has  hitherto  existed  in  the  mind 
of  practitioners. 

Mr.  Mackay  is  disposed  to  regard  the  Bill  Chamber,  vrhen  exer* 
cising  its  proper  and  original  jurisdiction,  as  being  correctly  a  sepa- 
rate Court  from  the  Court  of  Session.  This  is  also  the  view  taken 
by  Shand  in  his  "  Court  of  Session  Practice."  *  We  must  confess  our 
inability  to  agree  therewith,  nor  can  we  find  any  sufficient  authority 
for  it  Whatever  may  have  been  the  exact  date  of  its  origin,  all  the 
authorities  seem  to  point  to  this,  that  the  Bill  Chamber  has  been  a 
corporate  part  of  the  Couit  of  Session  ever  since  its  establishment. 
As  part  of  that  Court,  it  was  used  for  conveniently  and  summarily 
inquiring  into  processes  in  their  preliminary  stages,  and  determining 
rights  of  action  and  appeal,  at  a  time  when  the  Judges  had  to  deal 
with  actions  sitting  collectively  in  one  chamber.  For  a  long  period 
in  its  history  it  was  the  practice  for  the  Ordinary  Lords  to  tike  up 
the  work  in  it  in  weekly  rotation,  and  the  Lord  Ordinary  upon  the 
Bills  seems  to  have  been  in  much  the  same  position  as  the  Lord 
Ordinary  upon  Oaths  and  Witnesses,  or  upon  Concluded  Causes. 
And  all  the  forms  of  the  Bill  Chamber — the  language  in  which 
petitions  are  presented  in  it,  and  Acts  and  Warrants  pronounced — 
expressly  recognise  this  connection  between  it  and  the  Court.^  Mr. 
Mackay  traces  clearly  en6ugh  the  history  of  the  Bill  Chamber,  so 
that  there  seems  the  less  reason  for  his  adopting  the  above-men- 
tioned distinction.  We  are  aware  that  it  is  usual  in  everyday 
practice  to  speak  of  cases  as  passing  from  the  Bill  Chamber  into 
the  Court  of  Session,  but  this  seems  a  loose  and  inaccurate  mode  of 
expression.  It  is  a  different  matter  when  we  speak,  for  instance, 
of  the  Teind  Court  as  a  distinct  separate  Court ;  this  is  proper,  but 
surely  the  Bill  Chamber  is,  and  always  has  been,  a  branch  or  sub- 
division of  the  Court  of  Session. 

The  chapters  which  constitute  Part  Second  of  this  volume  are 
speciaUy  vsduable.  Over  a  hundred  pi^es  have  been  devoted  to  the 
important  subject  of  the  jurisdiction  of  the  Court  of  Session,  and 
the  rules  faUing  under  this  branch  of  the  law  have  been  stated  in  a 
more  comprehensive,  yet  concise  manner,  than  will  be  found  in  any 
previous  work.  The  decisions  on  the  subject  have  been  carefully 
examined,  the  rules  of  law  deduced  from  them  in  a  dear  and  logical 
manner,  and  expressed  in  a  simple  and  lucid  style.  Especially 
deserving  of  attention  are  Chapters  IX.,  treating  of  the  persons  sub- 
ject to  the  jurisdiction  of  the  Court  of  Session  ;  XL,  of  the  Court's 
privative  jurisdiction ;  and  XIY.,  of  the  exclusion  of  its  jurisdiction 
in  ecclesiastical  causes. 

In  the  Third  Part,  the  author  has  dealt  with  the  Practice  of  the 
Court  as  it  Ib  at  present  carried  on  under  the  Procedure  Acts  of 
1866  and  1868,  and  relative  Acts  of  Sederunt    This  part  of  the 

>  Shand  speaks  of  tbe  Bill  Chamber  as  a  separate  Court,  and  acoordingly  excludes 
the  tnatment  of  its  procedure  altogether  from  his  work.— (iii.  12,  2,  p.  44,  note.) 
'  See  Boas'a  LeeUnres,  L  240,  and  Beveiidge's  "  Treatise  on  the  BiU  Chamber." 
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book  will  be  invaluable  for  everyday  reference.  Mr.  Mackay  bitis 
not  failed  to  observe,  what  has  been  often  subject  of  dissatisfection 
among  practitionerB,  the  very  considerable  looseness  and  want  of  nni- 
formity  in  certain  points  in  the  present  Practice  of  the  Outer  House. 
Different  Lords  Ordinary,  in  the  absence  of  authority,  put  different 
constructions  on  the  Acts  and  Bules  of  Court,  so  that  we  find  at 
one  bar  a  rule  rigidly  enforced,  which  at  another  is  as  constantly 
relaxed.  Many  instances  of  this,  we  are  sure,  will  readily  occur  to 
our  readerSb  It  would  be  highly  desirable,  as  Mr.  Mackay  has 
remarked,  that  some  of  these  points  should  be  settled  by  authorita- 
tive decision.  With  the  statement  of  the  Procedure  in  Ordinary 
Actions  (excepting  the  Procedure  relative  to  Proof),  the  sub- 
stantive part  of  the  present  volume  closes.  A  copious  index,  how- 
ever, and  a  complete  table  of  cases  have  been  appended,  which  will 
be  found  of  great  utility.  In  a  second  volume,  the  Procedure  rela- 
tive to  Proof,  the  Procedure  in  Special  Actions,  in  Appeals,  and  in 
Petitions,  together  with  the  Bules  as  to  Expenses,  are  to  be  taken 
up. 

We  must  notice  the  accuracy  with  which  the  references  to  cases 
and  statutes  have  been  given  in  this  volume.  Accurate  reference 
to  authorities  is  a  matter  of  no  small  importance  in  any  book,  but  it 
is  especially  valuable  in  a  law-book.  Many  otherwise  excellent 
text-books  have  been  spoiled  and  disfigured  by  blemishes  in  this 
respect.  If  l^al  writers  would  only  reflect  on  the  annojrance  and 
irritation  caused  to  those  who  consult  their  works  by  inaccurate 
references  or  quotations,  they  would  not  so  often  regard  those 
matters  as  of  little  moment.  Mr.  Mackay  has  rightly  judged  that 
time  and  labour  are  not  thrown  away  in  securing  accuracy. 
His  book,  indeed,  so  far  as  we  have  had  occasion  to  test  it,  seems 
quite  a  model  in  this  way.  A  few  slips  could  not,  of  course,  be 
expected  to  be  avoided,  though  we  ourselves  have  detected  very 
few.  At  p.  58,  we  may  mention,  there  is  a  slight  misstatement  of 
the  statutory  rule  as  to  hearings  on  motions  for  new  trial,  and  a 
wrong  reference  to  the  section  of  the  Act,  which  should  be  sec  58, 
and  not  sec.  8 ;  and  at  p.  120,  the  office  of  Counsel  for  the  Poor  is 
said  to  be  held  for  "  three  "  years  instead  of  one  year.  Again,  it  is 
not  quite  an  accurate  statement  which  is  made  at  p.  200,  that  pos- 
session on  a  written  title  is  necessary  for  a  possessory  judgment 
In  right  of  way  cases,  for  instance,  a  possessory  judgment  may  be 
obtained  without  any  written  title.  See  the  cases  of  Colder  v.  Adam, 
March  2, 1870, 8  Macp.,  and  Gordon  v.  APKerran,  Feb.  15, 1876, 13 
Sc.  Lu  R.  279.  In  one  or  two  instances,  also,  the  most  recent  deci- 
sions have  not,  it  seems  to  us,  been  referred  to.  Why,  for  example, 
at  p.  370,  is  the  important  case  ofAuld  v.  Shairp,  December  16, 1874, 
IL  R.  191,  not  noticed,  in  stating  the  rule  that  an  action  for  damages 
and  solatium  on  tbe  ground  of  injury  by  the  defender  is  competent 
to  the  representatives  of  the  person  injiuied  ?  We  must  also  protest 
'"^st  the  plan  adopted  by  Mr.  Mackay  of  referring  to  the  Beports 
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of  Macpherson  by  a  simple  M.  This  leferenoe  has  been  dedicated 
by  long  piescriptive  use  to  Morrison's  Reports,  and  it  only  tends  to 
confusion  to  have  both  sets  of  reports  with  the  same  significant 
letter.  We  have  little  doubt  that  it  contributed,  in  some  measure, 
to  a  reference  by  Mr.  Mackay  (p.  250,  note)  to  the  old  case  of 
Boberison  v.  PresUm  as  being  decided  August  11,  1870,  M.  7465. 
Macqueen  and  Murray  have  as  much  right  to  M.  as  Macpherson. 
These,  however,are  slight  blemishes.  Looking  at  the  book  as  a  whole, 
we  do  not  doubt  that  its  comprehensive  spirit,  and  no  less  com- 
mendable accuracy  in  details,  will  secure  for  it  the  desired  favour- 
able reception.  It  is  certainly  a  work  which  no  person  who  has 
anything  to  do  with  the  Practice  of  our  Supreme  Courts  can  afford 
to  do  without. 


(Dbituarg. 


EGBERT  HORN,  ESQ.,  DEAN  OF  FACULTY. 

It  is  our  melancholy  duty  to  record  the  death  of  this  much  re- 
spected gentleman,  which  took  place  at  his  house  in  Randolph  Cres- 
cent, on  the  morning  of  Wednesday  the  2nd  January  last  On  the 
evening  before  the  Christmas  recess,  Mr.  Horn  presided  at  the 
annual  dinner  of  the  ofiBce-bearers  of  the  Faculty,  and  those  who 
heard  him,  in  a  voice  stifled  with  emotion,  feelingly  declare 
"that  the  kindness  he  had  received  from  the  Faculty  would  be 
carried  with  him  to  his  grave,''  little  thought  that  those  words, 
the  last  he  spoke  in  public,  were  so  soon  to  be  thus  solemnly 
realized.  On  Christmas  Day  he  was  in  better  health  and  spirits 
than  usual,  but  a  cold,  caught  that  afternoon,  brought  on  con* 
gestion  of  the  lungs,  which,  after  a  week's  illness,  ended  fatally. 
He  retained  presence  of  mind  and  kindliness  of  heart  to  the  end, 
and  seemed  anxious  to  spare  the  sufferings  of  others  by  concealing 
his  own.  On  his  death-bed  he  had  the  comfort  and  consolation 
of  being  ministered  to  by  the  wedded  companion  of  forty  years, 
and  of  closing  his  eyes  in  the  presence  of  a  loving  and  united 
family.  Since  death  must  come,  what  happier  death  could  be 
wished  for  ?  what  more  fortunate  close  to  a  long  and  honourable 
career  ?  He  had  had  the  full  enjoyment  and  honours  of  life,  and 
was  spared  the  ills  and  infirmities  of  age. 

Robert  Horn  was  the  youngest  of  three  sons  bom  of  the  marriage 
of  William  Horn  and  Jeane  Headrick,  a  lady  of  Danish  descent 
His  father  was  a  considerable  well-to-do  farmer  in  the  neighbour- 
hood of  the  Bridge  of  Allan,  and  his  son,  Robert,  was  bom  there 
on  24th  May  1810.  How  far  the  beautiful  scenery  of  his  birth- 
place and  boyhood,  the  woods  of  Eeir  and  romantic  banks  of 
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Allan  Water,  the  Freedam-fLowerei  field  of  Bannockburn,  the 
high  rock  and  weather-worn  castle  of  Stirling,  overlooking  the  links 
of  Forth  and  the  magnificent  prospect  of  Highland  mountains  that 

«*like  giants  stand. 
To  sentinel  enchanted  land,*' 

influenced  his  mind,  and  instilled  that  early  love  for  the  beautiful  in 
nature  and  art  which  became  a  conspicuous  feature  in  his  character, 
we  shall  not  stop  to  determine.  It  is  enough  to  say  that  in  him,  as 
with  others,  "  the  child  was  father  of  the  man ; "  and  the  affection 
and  appreciation  which  the  old  lawyer  and  Dean  of  Faculty  after- 
wards felt  and  showed  for  the  far-famed  Pass  of  Glen  Lyon,  and 
other  pictuiesque  parts  of  Scotland  in  which  it  was  his  privilege  to 
dwell,  had  its  origin  and  inspiration  in  the  happy  surroundings  of 
the  locality  of  his  childhood 

Toung  Bobert  was  sent  to  the  Grammar  School  of  Stirling,  and 
took  kindly  to  his  letters.  At  the  age  of  eleven  he  passed  to  the 
High  School  of  Glasgow,  and  thereafter  to  the  University  in  that 
city,  where  he  remained  for  several  yeara,  diligently  devoting 
himself  to  his  studies,  and  especially  to  mathematic&  At  each  of 
those  seminaries  he  won  prizes  and  honoura,  and,  what  was  even 
more  praiseworthy  and  delightful  in  after  yeara,  made  and  retained 
through  life  the  friendship  of  three  boys,  who,  when  they  grew  up 
to  manhood,  became  distinguished  as  Sir  George  Harvey,  President 
of  the  Koyal  Scottish  Academy  of  Painting;  Dr.  John  Muir,  D.G.L.; 
and  Archibald  Campbell  Tait,  Archbishop  of  Canterbury. 

Besolving  to  follow  the  legal  profession,  young  Horn  came  to 
Edinburgh  and  entered  himself  as  a  student  in  the  law  classes  of 
the  University,  taught  by  Professora  Joseph  Bell  and  Macvey 
Napier,  during  the  yeara  1830  to  1832.  He  took  copious  notes  of 
the  lectures,  and  proved  so  apt  a  scholar  that  he  carried  off 
the  firat  prize  for  Civil  or  Soman  law,  though  he  had  for  com- 
petitora  such  ardent  students,  among  othera,  as  Lord  Moncreiff  and 
the  late  Thomas  Lord  Mackenzie. 

Besides  studying  the  theory,  he  also,  we  believe,  spent  some  time 
in  an  office  to  learn  the  practice  of  law  and  conveyancing ;  and  thus 
carefully  educated  and  trained  for  the  career  he  was  to  enter  upon, 
he  passed  at  the  bar  in  1834,  with  as  bright  a  prospect  of  success 
and  as  hopeful  an  outlook  as  most  men. 

To  complete  the  course  of  study,  however,  which  he  had  chalked 
out  for  himself,  and  to  gain  a  knowledge  of  continental  languages 
before  entering  on  the  practice  of  his  profession,  he  went  abroad 
for  a  year,  travelling  in  France,  Germany,  Italy,  and  Sicily,  and 
made  such  good  use  of  his  time  that  he  not  only  became  tolerably 
proficient  in  the  French,  Grerman,  and  Italian  tongues,  but  contrived 
to  acquire  a  knowledge  of,  and  make  himself  more  than  ordinarily 
acquainted  with,  whatever  was  best  worth  seeing  and  studying  in 
the  chief  art-galleries  of  Italy.  At  Borne  he  frequented  the  studio 
-*'  Thorawalden,  became,  through  Professor  Blackie,  intimate  with 
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Bunsen,  and  met  many  other  eminent  men,  among  others  Monsieur 
Thiers.  Thus  far  the  young  advocate's  life  was  a  happy  one,  and 
though  plain,  practical  agents  and  friends  at  home  might  think  he 
was  forgetting  his  law  and  idling  his  time  among  the  relics  and 
ruins  of  Rome,  he  was,  in  reality,  improving  his  mind  in  a  way  it 
would  be  well  if  many  more  young  advocates  would  imitate,  and 
fitting  himself,  in  a  not  unsuitable  manner,  for  the  practice  of  a 
noble  profession  and  the  enjoyment  of  a  virtuous  life.  Few  youths 
of  his  age  ever  got  a  more  thorough  education,  and  it  speaks 
volumes  to  the  foresight,  frugality,  and  kindliness  that  harboured 
under  the  parental  roof. 

Soon  after  his  return  from  the  Continent,  he,  in  1836,  married 
Miss  Gralbraith,  the  daughter  of  a  Glasgow  merchant,  through  whom 
lie  ultimately  acquired  a  large  fortune.  This,  however,  did  not 
deter  him  from  devoting  himself  to  his  profession  with  zeal  and 
assiduity.  He  loved  it  too  well  to  give  it  up,  as  too  many  favourites 
of  fortune  have  done,  for  the  questionable  pleasures  and  indolence 
of  a  country  life.  Well  read  in  law,  and  painstaking  in  everything 
he  did,  he  got  into  a  large  junior  practice,  which  he  might  easily 
have  increased  had  he  been  less  scrupulously  conscientious  than  he 
was  in  the  conduct  of  his  cases.  As  a  counsel  his  written  plecuiings 
were  better  than  his  spoken  style.  In  his  opinions  he  was  clear; 
forcible,  neat,  and  concise ;  while  in  debate  he  was  apt  to  be  too 
diffuse,  and  overlaid  with  detail.  Lord  Colonsay,  who  knew  him 
well,  thus  spoke  of  him  in  the  House  of  Lords :  "  The  learning, 
acumen,  and  abilities  of  Mr.  Horn  were  qualities  for  which  those  who 
have  been  accustomed  to  hear  him  know  him  to  be  distinguished." 
A  remarkable  instance  of  his  acuteness  happened  some  years  ago, 
when,  through  the  strength  of  his  legal  opinion,  the  members  of  the 
Speculative  Society,  though  threatened  with  expulsion  by  the 
Senatus,  were  enabled  to  maintain  their  right  to  their  old  historical 
rooms.  For  this  service  Mr.  Horn  was  made  an  honorary  member 
of  the  Society,  an  honour  which,  owing  to  its  rarity,  and  as  coming 
from  young  men,  he  highly  prized. 

Like  Geoige  Graham  Bell,  George  Webster,  and  others,  he  was 
among  the  last  of  that  polite,  rare,  and  now  almost  extinct,  class  of 
chamber  counsel,  to  whom  agents  in  their  need  resorted  for  advice 
on  some  knotty  point  of  conveyancing,  or  to  unravel  the  intricacies 
of  some  incomprehensible  family  settlement  In  such  cases  Mr. 
Horn  was  invaluable.  So  long  as  he  was  doing  his  duty  to  his 
client  he  set  no  value  on  time,  and  long,  irksome  work,  from  which 
most  men  would  have  shrunk,  had  for  him  the  pleasure  and  excite- 
ment others  derive  from  a  nightly  plethora  of  cases  and  daily 
bustle  of  the  Courts. 

His  inability  to  pass  half-done  work  from  his  hands,  or  to  glide 
glibly  over  it,  kept  him  behind,  and  over-weighted  him  in  the  race 
which  others  were  running  for  professional  distinction.  A  Whig 
in  politics,  but  too  manly  to  fiEtwu,  and  too  independent  and  shy 
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to  sue  for  ofGce,  he  held  on  the  even  tenor  of  his  way  unbe- 
friended  by  party,  and  not  seemingly  disconcerted  when  he  saw 
men  junior  to  himself  climbing  the  official  ladder  that  leads  to  the 
bench.  The  Sheriff-Principalship  of  Fife  was,  we  believe,  offered 
to  him  by  Lord  Advocate  Young,  but  politely  declined. 

But  Mr.  Horn  was  something  more  than  a  mere  lawyer,  and  had 
a  character  of  his  own  apart  from  his  profession.  A  well-read 
gentleman,  a  good  classicid  scholar,  he  took  a  lively  interest  in, 
and  had  a  wonderful  dilettante  knowledge  of,  all  that  was  going  on 
in  the  world  of  art  and  letters.  Suskin,  Blackie,  Hill  Burton, 
Hossack,  and  Theodore  Martin,  were  his  most  intimate  friends,  and 
the  last-named  gentleman  showed  the  value  he  set  on  his  judg- 
ment by  intrusting  to  him,  as  Macaulay  did  to  Jeffrey  in  a  similar 
way,  the  correction  of  the  proof-sheets  of  the  last  volume  of  his 
admirable  "  Life  of  the  Prince  Consort" 

In  Edinburgh,  as  at  Some,  he  spent  much  of  his  time  in  the 
studio  of  artists,  helping  on  many,  and  living  on  brotherly  terms 
with  most  of  the  Scottish  Academicians.  He  delighted  to  encourage 
young  men,  and  seemed  to  prefer  their  society  to  that  of  those  of 
his  own  age. 

As  a  citizen  he  took  an  active  share  in  many  of  the  public  ques- 
tions of  the  day,  including  the  Beform  and  Endowment  of  the  Uni- 
versities, the  Art  Manufacture  Association  Exhibitions  of  1856  and 
1857,  and  the  Scott  Centenary  and  Baebum  Exhibition  of  Paint- 
ings, and  never  let  his  private  practice  or  self-interest  conflict  or 
interfere  with  his  duty  to  the  public.  In  1866  he  was  appointed 
by  the  Queen  a  Commissioner  of  the  Board  of  Manufactures,  and 
in  that  year  delivered  the  annual  address  to  the  students  of  the 
School  of  Design.  In  reading  it  one  sees  how  deeply  he  drew  upon 
his  early  studies  on  the  Continent,  and  how  the  impressions  on 
Art  then  formed  had  become  confirmed  by  subsequent  study  and 
reflection. 

The  chief  defect  and  pecidiarity  of  his  character — for  he  had  his 
defects  and  peculiarities — was  a  fatal  facility  of  speech,  or,  as 
Carlyle  said,  a  curious  mode  of  running  many  sentences  into  one. 
In  conversation  he  needed  a  good  listener,  and  in  the  company  of 
Carlyle  this  was  simply  impossible.  But  without  this,  and  a  certain 
undefinable  rigidity  of  manner,  he  would  not  have  been  what  he 
was,  the  tall,  spare,  prim-faced,  aged,  but  ever  young-looking  Robert 
Horn,  the  kindly  courteous  gentleman,  and  upright,  high-minded 
lawyer.  It  was  the  knowle^  of  this,  and  in  recognition  of  his 
great  services  to  the  Faculty  of  Advocates  in  connection  with  their 
library  and  especially  its  printed  Catalogue,  that  the  Faculty  were  in- 
duced, in  1874,  to  appoint  him  Vice-Dean,  and  ultimately,  in  1876, 
to  elevate  him  to  the  still  higher  ofSce  of  Dean  of  Faculty.  It  is 
unnecessary  to  say  how  well  he  dischaiged  his  duties  in  tiliis  posi- 
tion, and  how  proud  he  was  of  the  oflSce.  The  possession  of  it  con- 
soled him,  as  it  may  others,  for  any  rebuffs  he  had  met  with  from 
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his  party,  as  well  as  for  that  longing,  lingering,  looking  forward  to  the 
Bench  and  hope  deferred,  which,  sometimes,  maketh  the  heart  sick. 
He  had  also  other  and  higher  consolations  on  which  we  will  not  enter. 
Looking  hack  on  his  career  we  see  dearly  that  his  love  for  art 
and  the  beautifal  in  nature  had  its  beginning  in  boyhood,  and 
was  no  youthful,  fleeting  emotion,  but  a  daily  want  and  craving  of 
lus  nature,  which,  both  for  his  own  delight  and  that  of  others,  he 
was  able  to  gratify.  The  walls  of  Ms  house  were  hung  with  some 
of  the  master-pieces  of  Scottish  art;  Baeburn,  Nasmyth,  Thomson, 
H'Culloch,  Soberts,  Harvey,  Herdman,  Noel  Paton,  Erskine  Nicol, 
Cameron,  M' Whirter,  Sam  Bough,  and  others  being  well  represented. 
As  already  stated.  Sir  George  Harvey  was  one  of  his  Stirling  school- 
fellows, and  it  was  no  oi^nary  pleasure  to  see  the  grey-headed 
President  and  other  members  of  the  Academy  sitting  at  the  social 
board  of  his  early  benefactor  and  friend,  surrounded  by  his  own 
paintings  and  the  beautifal  creations  of  his  brother  artists.  But 
this  shsdl  be  no  longer.  The  pictures  remain  lovely  as  before,  but 
the  banquet  of  life  is  over,  and  the  guests  and  the  host  have 
departed.  The  ''  sleeping  and  the  dead  are  but  as  pictures."  It  is 
even  so.    Such  shadows  we  are,  and  such  shadows  we  pursue. 


Hugh  Blaib,  Esq.,  Auchenreoch,  W.S.,  died  on  6th  January. 
Mr.  Blair  was  the  son  of  a  Writer  to  the  Signet,  and  was  bom  in 
1806.  He  himself  was  admitted  to  the  profession  in  1827,  and,  as 
a  partner  of  the  firm  of  Messrs.  Hunter,  Blair,  and  Cowan,  was  for 
many  years  well  known  and  highly  esteemed  in  legal  circles  in 
Edinburgh.  The  deceased  gentlemen  had  been  a  Deputy-Lieu- 
tenant for  the  Stewartry  of  Kirkcudbright,  where  his  patrimonial 
property  of  Auchenreoch  was  situated,  since  the  year  1830.  He 
married  a  daughter  of  Mr.  Patrick  Sanderson,  one  of  the  partners 
of  Sir  William  Forbes  and  Co.'s  Banking  House.  He  is  survived  by 
that  lady,  and  by  three  sons,  one  of  whom  is  one  of  the  Advocates- 
Depute  under  the  present  Government. 

Jambs  Thoms  Anderson,  Esq.,  Advocate  and  Barrist«r-at-Law, 
died  on  the  17th  January.  He  was  admitted  to  the  Scottish  Bar 
in  1856,  and  practised  successfully  for  some  time.  He  eventually 
was  called  to  the  English  Bar,  and  for  some  time  enjoyed  a  con- 
siderable practice  at  Westminster,  especially  before  Parliamentary 
Committees.  Last  year,  however,  he  determined  again  to  resume 
his  Scotch  practice,  and  his  legal  brethren  welcomed  him  once 
more  to  the  boards  of  the  Parliament  House.  His  health  did  not 
allow  him  to  continue  long  there,  but  few  of  his  many  friends 
thought  that  they  would  so  soon  be  called  on  to  mourn  the  loss  of 
an  amiable  and  accomplished  gentlemen. 

Thomas  Lkis,  Esq.,  Solicitor.— The  death  is  announced  of  Mr. 
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Ijees,  the  respected  Town-Clerk  of  Mnsselbuigh,  on  the  18th  Janu- 
ary. The  deceased  gentlemen  was  bom  in  (ralashiels  in  1800, 
and  studied  the  practice  of  the  Law.  He  commenced  business  at 
Musselburgh,  and  for  some  time  was  Procurator-Fiscal  there.  He 
was  appointed  Town-Clerk  in  1844,  and  was  also  agent  for  the 
Soyal  Bank.  Universally  esteemed  by  all  with  whom  he  came 
in  contact,  his  loss  will  be  widely  mourned. 

Gborge  Thomsok,  Esq.,  Advocate. — We  have  to  record  the  death, 
on  the  18th  January,  of  Mr.  George  Thomson,  who,  though  not 
well  known  among  the  practising  lawyers  at  the  Parlmmeut 
House,  yet  was  brought  much  into  contact  with  the  leading  men 
of  his  day.  Bom  on  his  ancestral  estate  of  Burahouse  in  Mid- 
Lothian,  he  was  called  to  the  Bar  in  1835,  along  with  Lord  Gordon 
of  Drameam  and  the  present  Lord  Justice-General.  Possessing  a 
competent  private  fortune  of  his  own,  he  never  pursued  the 
practice  of  lus  profession,  but  in  1852,  when  Mr.  Inglis  became 
Lord  Advocate,  he  appointed  Mr.  Thomson  his  private  Secretary, 
an  oflSce  which  he  continued  to  hold  under  Mr.  Baillie  (Lord  Jer- 
viswoode),  and  Mr.  (now  Lord)  Mure.  Of  excellent  business  habits, 
he  performed  the  work  of  the  office  in  a  very  satisfactory  manner, 
and  the  political  knowledge  he  then  acquired  often  proved  of  much 
service  to  his  party.  Courteous  and  genial  in  manner,  he  has  left 
many  attached  friends  to  moum  Ms  loss. 

Jambs  Hozieb,  Esq.  of  Newlands,  Advocate. — The  ranks  of  the 
veterans  of  the  Scottish  Bar  are  being  sorely  thinned.  We  have 
this  month  the  r^;ret  to  notice  the  death  of  the  above-named  gen- 
tleman, who  stood  third  on  the  list  of  surviving  advocates,  having 
passed  to  the  Bar  in  1815.  He  was  a  Deputy-lieutenant  of  the 
county  of  Lanarkshire,  and  for  some  years  was  Convener  of  the 
county.    Mr.  Hozier  died  on  the  13th  January,  aged  85. 

James  Charles  Murray,  Esq.,  W.S.  (1848),  died  on  22nd 
January. 


^he  Month. 


The  New  Dean  of  Faculty, — ^At  the  Anniversary  Meeting  of  the 
Faculty  of  Advocates,  held  on  the  16th  January,  on  the  motion  of 
Sheriff  Lee,  seconded  by  Mr.  A.  S.  Einnear,  Patrick  Fraser,  Esq., 
LL.D.,  was  unanimously  elected  Dean  of  Faculty  in  place  of  the  late 
Mr.  Horn.  Mr.  Fraser  returned  thanks  for  the  high  honour  bestowed 
on  him,  and  on  the  following  morning  was  introduced  to  the  Court  in 
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his  new  capacity,  and  welcomed  by  it  to  the  usual  position  of  the 
Dean  in  the  centre  of  the  Bar.  It  would  not  be  befitting  to  let  the 
election  of  Mr.  Fraser  pass  over  without  a  word  of  congratulation 
in  the  pages  of  the  Journal,  which  owes  much  of  its  present  suc- 
cess to  ius  personal  services.  From  its  commencement,  as  we 
noticed  in  our  number  for  last  December,  he  has  taken  the  warmest 
interest  in  its  welfare,  and  his  learned  and  valuable  contributions 
liave  tended  not  a  little  to  the  reputation  which  this  magazine 
has  enjoyed  among  the  legal  profession  in  Scotland.  Admitted  to 
the  Bar  in  1843,  Mr.  Fraser  fought  his  way  upwards  in  the 
ranks  of  his  profession  by  the  force  of  his  ability  alone,  and  assisted 
by  no  adventitious  aids.  His  earlier  years  at  the  Bar  were  marked, 
as  he  himself  said  when  addressing  the  Faculty  on  his  election  to 
the  Deanship,  by  chequered  lines;  the  vernal  promise  of  each 
year  too  often  gave  place  to  autumnal  disappointment.  Able,  how- 
ever, as  Mr.  Fraser  is  as  a  forensic  speaker,  it  is  in  the  literature  of 
his  profession  that  he  has  gained  most  fame.  To  the  readers  of 
this  magazine  his  famous  works  on  the  Personal  and  Domestic  Be- 
lations  are  well  known.  Not  only  in  Scotland  is  his  learning  fully 
recognised,  he  is  one  of  the  few  legal  authors  of  this  country  who 
has  made  his  influence  felt  beyond  it.  Both  a  deeply  and  widely 
read  scholar,  his  knowledge  extends  to  other  subjects  besides  that  of 
law.  We  have  before  us  a  little  volume  published  many  years  ago 
containing  several  articles  contributed  by  Mr.  Fraser  to  the  North 
British  Review,  containing  a  series  of  strictures  on  Ty  tier's  "  History 
of  Scotland."  These  papers  show  an  acquaintance  with  Scottish 
history,  and  a  perception  of  its  true  meaning  and  lessons,  which  do 
great  credit  to  the  writer.  Among  other  of  Mr.  Fraser's  writings  we 
may  mention  a  little  brochure,  entitled  "  The  Conflict  of  Laws  in  Cases 
uf  Divorce,"  which  was  highly  praised  on  its  appearance,  and  fully 
sustains  the  reputation  of  its  author  as  a  consistorial  lawyer. 
In  1862  Mr.  Fraser  was  appointed  Sheriff  of  Renfrewshire  by  the 
Government  of  Lord  Palmerston ;  and  in  1871  the  University  of 
Edinburgh  bestowed  upon  him  the  degree  of  LL.D. 

It  is  perhaps  worthy  of  mention  that,  until  the  recent  lamented 
death  of  Mr.  Horn,  no  Dean  of  Faculty  had  died  while  holding  that 
oCBce  since  1823,  when  Mr.  Matthew  Boss,  of  whom  the  late  Mr. 
Scott  Moncreiff  has  left  such  an  amusing  sketch,  died. 

CandUfnas  Recess, — ^The  usual  breathing  space  in  the  middle  of 
Session  will  be  afforded  hard- worked  counsel  and  busy  agents  by 
the  Court  adjourning  for  the  statutory  week  in  February.  The 
Court  will  rise  on  Saturday  the  9th,  and  resume  its  sitting  on 
Tuesday  the  19th.  Lord  Curriehill  wiU  be  the  Lord  Ordinary  on 
the  Bills  during  the  week. 

The  Olasgofw  Magixtraics  and  their  Procurator-Fiscal, — The  Scots- 
man reports  the  foUowiug  scene  as  occurring  at  the  Police  Depart- 
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ment  of  the  Glasgow  Town  Council  on  the  24th  December  last,  the 
subject  before  it  being  the  "enterprise"  salerooms,  which  the 
magistrates  wished  to  put  down  by  civil  process  as  lotteries : — 
"  Bailie  Wilson  said  he  regretted  very  much  that  the  '  enterprise ' 
fraternity  had  not  been  put  down.  He  did  not  know  who  was  to 
blame  for  the  delay,  but  he  was  bound  to  say  it  was  not  the  fault 
of  the  officials  of  Glasgow.  Since  the  subject  of  these  sales  had 
been  called  attention  to,  the  owners  of  these  places  had  been  re- 
doubling their  eflbrts.  Now  he  wished  to  ask,  Could  they  not  at 
present  interdict  these  places  from  being  opened,  at  all  events  until 
the  New  Year  holidays  were  over  ?  It  seemed  to  him  very  strange 
that  these  places  had  been  put  down  in  all  the  principal  towns  in 
Scotland  except  Glasgow.  These  places  were  nightly  thronged  by 
crowds,  he  might  almost  say,  of  insane  persons.  He  thought  the 
Lord  Provost  might  venture  to  put  the  '  enterprise '  business  down 
with  a  strong  hand.  Mr.  Martin  asked  if  it  were  in  the  power  of 
the  authorities  to  put  down  these  salerooms  without  putting  down 
bazaars  ?  He  could  produce  many  facts  to  show  that  the  one  was 
as  bad  as  the  other.  Mr.  Lang,  Fiscal,  said  the  matter  was  now  iu 
the  hands  of  the  Lord  Advocate  and  the  Crown  authorities,  who 
were  the  only  competent  parties  to  deal  with  it.  Bailie  Wilson 
was  sorry  indeed  to  get  that  answer,  and  he  was  sure  the  magis- 
trates and  the  citizens  of  Glasgow  would  likewise  be  sorry  to  hear 
that  these  places  could  only  be  put  down  by  the  Crown  authorities. 
Bailie  Lamberton  wanted  to  know,  if  that  were  the  case,  how  these 
places  could  be  put  down  in  other  towns  ?  Mr.  Lang  could  not 
answer  that  question ;  he  simply  stated  what  was  the  fact."  Mr. 
Lang  the  Fiscal's  fact  is  curious,  that  the  Lord  Advocate  and  Crown 
authorities  were  the  only  competent  parties  to  deal  with  the 
evils  of  which  his  employers,  the  magistrates,  complained.  It  is 
opposed  to  the  decision  in  Fraser  v.  Sprotty  7th  July  1796,  M.  9524. 
There  Sprott,  then  "  the  Procurator-Fiscal  of  the  city  of  Edinburgh, 
was  the  petitioner,  whose  title  was  sustained,  and  (the  Glasgow 
magistrates  evidently  knew  not  this),  what  is  more,  he  applied  for 
and  got  interdict  from  his  own  magistrates  against  ''Eraser,  a 
jeweller  and  hardware  merchant "  who  had  "  advertised  a  scheme  of 
lottery  for  disposing  of  his  goods."  The  Lord  Advocate  and  Crown 
Counsel  have  no  jurisdiction  or  responsibility  in  the  matter,  while 
the  magistrates  have  both.  Well  may  the  community  ask  to  know 
the  use  of  local  magistrates  if  they  be  ignorant  of  their  powers  and 
responsibilities,  both  as  regards  the  community  and  the  ms^iBtrates' 
own  servant,  their  Fiscal,  who  should  take  his  orders  and  ol^y  them. 
One  thing  is  evident, — neither  magistrates  nor  Fiscal  have  read  the 
articles  which  have  appeared  monthly  in  this  Journal^  since  January 
last  year,  on  the  office  of  a  Procurator-Fiscal !  i 

An  Illiterate  Judiee. — A  correspondent  of  an  American  journal 
gives  the  following  decision,  lately  rendered  by  a  justice  of  the 
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peace,  which  he  thinks  is  too  good  to  be  lost  That  readers  may 
fully  understand  the  case,  and  appreciate  the  decision,  he  gives  a 
brief  statement  of  the  casa  Cole  &  Brother  brought  suit  against 
WoL  Biddle  in  attachment,  before  a  justice  of  the  peace  of  the  city 
of  Keokuk,  obtained  a  judgment  and  had  execution  issued  and 
levied  on  a  field  of  com,  and  one  corn-planter.  Biddle  commenced 
a  suit  in  detinue  against  the  constable  who  made  the  levy  and  Cole 
&  Brother.  The  judgment  is  as  follows,  to  wit: — ''Mr.  Coals  and 
Brothers  Mi  Dessishem  is  that  your  jugmet  is  good  But  they 
attachment  Wont  Hold  good  according  to  they  liw  Laid  down 
in  statue  that  is  Mi  Dessishem  in  this  case.  L.  Pickard,  J.  Peeise 
Lee  Co  Iowa  this  November  11th  1877,  and  Mi  Dessishem  on 
Dam^  is  5  dols,  furr  Bongfull  Detance  of  goods  and  chattels. — 
L.  Pickard,  J.P." 

A  Costly  Liqwidaiion. — ^A  parliamentary  return  has  been  issued  of 
the  sums  paid  to  the  arbitrators,  assessor,  liquidators,  and  solicitors 
respectively  under  the  provisions  of  the  European  Society  Arbi- 
tration Act,  1872,  and  of  the  other  expenses  of  the  arbitration. 
It  appears  that  the  sums  paid  were,  to  arbitrators,  £6562,  10s. ; 
to  assessor,  £4725 ;  and  to  liquidators,  £18,666,  13s.  4d.  Under 
the  heading  "  other  expenses  of  the  arbitration  "  we  find  an  entry 
of  £6757,  8s.  4d.  for  secretaries  and  clerks  of  arbitrators  and 
assessor,  and  one  of  £29,525,  19s.  for  clerks  of  liquidators.  There 
is  under  the  section  "Expenses  incurred  in  liquidation  in  the 
Court  of  Chancery"  an  entry  <rf  European  Assurance  Society, 
£18,841,  83.  7d.  In  a  table  which  gives  the  amount  of  the  debts 
proved  or  audited,  the  number  of  claims  on  life  policies  and 
annuities  in  the  European  and  other  societies  absorbed  by  it  was 
22,207,  and  the  total  amount  £1,773,962,  lis.  2d.;  and  of  other 
liabilities  there  were  184  claims  and  a  total  amount  of  £41,402, 
10s.  6d.  The  number  of  contributories  in  all  the  companies  who 
have  compounded  was  793,  and  the  number  who  are  insolvent  or 
cannot  be  found  is  2188.  The  amount  of  dividends  paid  to  the 
creditors  of  the  European  Assurance  Society  was  4s.  6d.  in  the 
pound. 


Wxt  Sc0tttdh  ICato  iEagajsine  mi^  Sheriff  Court  Reporter. 


SHERIFFDOM  OF  ROSS,  CROMARTT,  AND  SUTHERLAND. 

Sheriff-Subetitute  Spittal. 

M^rckoMt  Skming  Act^  1854,  mc.  319— Board  of  Trade  CertificaU^Passengen, 
numher  of—Peiuuty^Skmff.—The  master  of  a  Bteamship  plyins  betwixt  parts 
in  Scotland  fined  for  carrying  more  passengers  than  allowed  oy  the  vessel's 
certificate,  and  plea  of  nae  and  wont  in  contravention  of  the  statute  repelled. 

This  was  a  complaint  bronght  by  the  Procnrator-Fiscal  of  the  Sheriffdom  of 
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Ross-flhire  at  Stonioway  against  the  master  of  a  steamer  canrying  both  pas- 
sengeiB  and  goods  between  Glasgow  and  Stomoway,  and  other  ports  in  Scot- 
lana,  for  contravening  section  319  of  the  Merchant  Shipping  Act  of  1864,  by 
carrying  a  larger  number  of  passengers  in  excess  of  the  number  allowed  by  the 
vessers  certificate.  The  Sheriff-Substitute  held  the  complaint  pioven,  and 
inflicted  the  mitigated  penaltv  of  £b.  The  circumstances  of  the  case,  and  the 
pleas  of  parties,  are  fully  explained  below. 

The  Sheriff-Substitute,  in  giving  judgment,  said— 

**  28<A  November  1877.—  By  section  304;of  the  Merchant  Shipping  Act,  1864,  it 
was  enacted  that  'every  passenser  steamer  shidl  be  surveyed  twice  at  the 
least  in  each  year  in  manner  nereinafter  mentioned.'  That  section  was 
repealed  by  section  8  of  the  Amending  Act  of  1872,  which  enacted  that  'every 
passenger  steamer  shall  be  surveyed  tmcB  at  the  least  in  eveiy  year  in  the 
manner  mentioned  in  the  fourth  part  of  that  Act'  of  1864. 

<*  By  section  305  of  t£ie  Act  of  1864  the  Board  of  Trade  is  empowered  to 
appoint  shipwright  and  engineer  surveyors ;  and  by  section  309  it  is  enacted 
that  the  owner  of  every  passenger  steamer  shall  cause  the  same  to  be  surveyed 
by  one  of  each  of  these  classes  of  surveyors.  The  declaration  of  the  ship- 
wright surveyor,  after  he  has  satisfied  himself  on  the  subject  bv  examination  of 
the  steamer,  shall  contain,  inUr  alia,  a  statement  of  the  '  number  of  passengers 
which  the  diip  is,  in  the  judgment  of  that  surveyor,  fit  to  carry,  distinraishing, 
if  necessary,  between  the  respective  numbers  to  be  carried  on  the  deck  and  in 
the  cabins,  and  in  the  different  parts  of  her  deck  and  cabins ;  such  numbers  to 
be  subject  to  such  conditions  and  variations,  according  to  the  time  of  year,  the 
nature  of  the  voyage,  the  cargo  carried,  or  other  circumstances,  as  the  case 
requires.' 

"  Section  310  enacts  that  the  owner  shall  transmit  the  surveyor's  declarations 
to  the  Boajrd  of  Trade  within  fourteen  days  after  receipt  of  the  same ;  and 
section  312  enacts  that  '  upon  the  receipt  of  such  declarations  the  Board  uf 
Trade  shall,  if  satisfied  that  the  provisions  of  the  4th  part  of  this  Act  have  been 
complied  with,  cause  a  certificate  in  duplicate  to  be  prepared  and  issued,  to  the 
effect  that  the  provisions  of  the  law  with  respect  to  the  survey  of  the  ship,  and 
the  transmission  of  declarations  in  respect  tnereof,  have  been  complied  with  ; 
and  such  certificate  shall  state  the  limits,  if  an]%  beyond  which,  according  tii 
the  declaration  of  the  survevor,  such  ship  is  not  fit  to  ply,  and  shall  also  con- 
ttiin  a  statement  of  the  nnmoer  of  passengexs  which,  acconUng  to  the  declara- 
tion of  the  shipwright  survejror,  such  snip  is  fit  to  carry,  distinguishing,  it' 
necessary,  between  the  respective  numbers  to  be  carried  on  the  deck,  and  in 
the  cabins,  and  in  different  parts  of  the  deck  and  cabins,  such  numbers  to  be 
rtubject  to  such  conditions  and  variations  according  to  the  time  of  year,  the 
nature  of  the  voyage,  the  cargo  carried,  and  the  circumstances,  as  the  case 
requires.' 

^  By  section  34  of  the  Merchant  Shipping  Amendment  Act,  1862,  this  certifi- 
cate remains  in  force  for  six  months  ;  out  it  appears  that  by  a  Board  of  Trade 
circular  the  duration  of  these  certificates  is  extended  to  one  year.  A  copy  of 
this  certificate,  when  obtained  by  the  owner,  is,  by  section  317  of  the  Act  of 
1864,  to  be  put  up  in  some  conspicuous  part  of  the  ship,  so  as  to  be  visible  to 
all  persons  on  board  the  same. 

"  The  steamer  ClydtMdaU^  a  large  and  powerful  vessel  belonging  to  Messm. 
D.  Hutcheson  &  Co.  of  Glasgow,  usually  plying  between  Glasgow  and  Stomo- 
way,  calling  at  various  intermediate  ports  on  her  outward  and  inward  voyages, 
and  carrjring  both  goods  and  cargo,  was  duly  surveyed  in  terms  of  the  Act  in 
the  spring  of  this  year,  and  a  certificate,  dated  31  st  March  1877,  was  issued  by 
the  Board  of  Trade,  to  remain  in  force,  if  not  cancelled,  till  27th  March  1878, 
empowering  her  to  carry  'in  all  381  passengers  between  1st  April  and  Slst 
October,  and  280  passengers  between  1st  November  and  31st  March ;  certain 
conditions  being  attached  in  the  event  of  any  portion  of  the  passenger  space 
being  occupied  by  cattle  or  other  cargo. 
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^  A  complaint  m  now  pieaented  by  the  Procnmtor-Fiscal  at  Stomoway  againi>t 
Daniel  Maclachlan,  master  of  the  Clydudahy  charging  him  with  having, 
on  11th  Jnly  last  (1877),  earned  1363  passengers  from  Stomoway  to  Thurso, 
thereby  contravening  section  319  of  the  Act  of  1854,  which  enacts  that,  '  If  the 
owner  or  master,  or  other  person  in  charge  of  any  passenger  steamer,  receives 
on  board  thereof,  or  on  or  in  any  part  tnereof,  or  if  such  ship  has  on  board 
thereof,  or  on  or  in  any  part  thereor,  any  number  of  passengers,  which,  having 
regard  to  the  time,  occasion,  and  circumstances  of  the  case,  is  greater  than  the 
number  of  passengers  allowed  by  the  certificate,  the  owner  or  master  shall  incur 
a  penalty  not  exceeding  twenty  pounds,  and  also  an  additional  penalty  not 
exceeding  five  shillings  for  every  passenger  over  and  above  tne  number 
allowed  by  the  certificate,  or,  if  the  fare  of  any  of  the  passengers  on  board  ex- 
ceeds five  shillings,  not  exceeding  double  the  amount  of  the  fares  of  all  the 
pQseengers  who  are  over  and  above  the  number  so  allowed  as  aforesaid,  such 
fares  to  be  estimated  at  the  highest  rate  of  fare  payable  by  any  passenger  on 
board.' 

^The  plea  tendered  in  defence  by  the  master  amounted  to  a  plea  of  not  guiUy, 
as  while  he  admitted  carrying  upwards  of  1300  passengers  on  the  occasion  in 
question,  he  denied  having  contravened  the  319th  section  of  the  Merchant 
Shipping  Act,  1854. 

''The  case  accordingly  was  remitted  to  proof.  The  prosecutor  produce<1  a 
copy  of  an  advertisement  issued  b^  Messrs.  Hutcheson  &  Co.,  in  June  1877^ 
running  thus  : — '  Steam  communication.  Stomoway  to  Scrabster  Roadt«, 
Thurao,  calling  at  Lochmaddy  and  Tarbert-Harris  for  passengers  on  Wednes> 
day  rooming  the  11th  July.  Steerage  fare,  3s.  The  steamships  Clydesdale 
nnd  dafUTuan  are  intended  to  leave  Stomoway  for  Scrabster  Roads  on  Wednes- 
ilay  the  11th  July  and  on  Saturday  the  14th  July.  Steerage  fare,  3s.  David 
ilntcheson  &  Co.'  And,  by  the  evidence  of  the  clerk  of  the  steamer  and 
others,  it  was  clearlyproved  that  on  11th  July  1877  the  Clydeedale  did  c&rry 
from  Stomoway  to  Thurso  1313  or  thereby  passengers,  at  least  some  of  whom 
got  on  board  the  steamer  at  Lochmaddy  and  other  ports  of  call,  while  about 
1000  embarked  at  Stomoway. 

"It  fiiither  appeared  in  the  course  of  the  proof  that  in  June  1854  the  Messrs. 
Hutcheson  ap^ed  to  the  Board  of  Trade,  or  the  department  in  whose  power 
the  matter  lay,  for,  and  obtained,  special  permission  for  their  steamer  Chevalier 
to  sail  from  Stomoway  to  Thurso  with  a  groiter  than  the  usual  number  of 
passengers.  The  permission,  a  copy  of  whicn  is  produced,  is  dated  16th  June 
1854,  and  is  thus  expressed  : — *  Qentlemen,  I  am  directed  by  the  Lords  of  the 
Committee  of  Privy  Council  for  Trade  to  acknowledge  receipt  of  your  letter  of 
the  8th  inst,  and  in  reply  am  to  inform  you  that  there  will  be  no  objection  to 
allow  the  Chevalier  to  carry  as  many  passengers  on  deck  and  below  as  she  can 
stow,  provided  there  be  9  square  feet  to  each  person,  and  that  the  accommoda- 
tion below  is  properly  ventilated  and  lighted,  and  that  her  deck  space  is  sub- 
stantial and  fixed,  and  that  these  arrangements  are  approved  by  the  shipwright 
Kurveyor.'  That  permission  was  appli^  for  on  the  ground  of  benefit  to  fisher, 
men,  who  would  in  that  way  be  conveyed  at  a  cheap  rate  to  the  east  coast 
fifihing,  and  more  safely  and  expeditiously  than  in  their  own  open  boats.  That 
permission,  however,  it  must  be  observed,  was  granted  before  the  passing  of  tiie 
Merchant  shipping  Act  of  1854,  which  was  passed  on  10th  August  1854,  and 
only  came  into  operation  on  1st  May  1855. 

''It  does  not  appear  that  the  Messrs.  Hutcheson  at  any  subsequent  time  applied 
for  or  obtained  anv  similar  permission,  either  for  the  Chevalier  or  any  other 
steamer.  The  dydetdale  admittedly  does  not,  and  never  did,  hold  any  such 
:>pecial  permission. 

''It  was  alleged,  however,  in  defence,  that  the  same  reason  for  the  cheap  and 
speedy  conveyance  of  fishermen  to  the  east  coast  exists  now  as  existed  in  1854  ; 
that  the  owners  of  the  ClydeedaU  thought  themselves  warranted  in  acting  on  the 
spirit  of  their  special  permission  of  1854 ;  that  they  and  the  owners  of  other 
steamers  have  for  many  years  been  in  use  to  carry  similar  large  numbers  of 
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fishennen  to  and  from  the  east  ooort  fishiiig  without  special  authority,  and 
without  oompUuut  or  remonstianoe  of  any  kind  on  the  part  of  the  authorities, 
although  the  practice  was  well  known  and  openly  indulged  in ;  and,  spedallv, 
that  when  their  agent  and  master  were  warned  at  Stomoway  on  11th  July 
of  the  danger  and  impropriety  of  ptoceeding  •  to  sea  with  so  many  men  on 
board,  they  found  it  absolutely  impossible  to  lighten  the  ship,  the  fishermen 
having  rushed  on  board  in  defiance  of  the  authority  of  the  men  in  charge  of  the 
▼essel,  wlule  all  that  the  Superintendent  of  Police  felt  it  safe  to  do  on  being 
asked  by  the  agent  to  interfere,  was  to  persuade  some  of  the  fidiermen  to  leave 
the  upper  and  to  occupy  the  lower  decks,  thus  avoiding  to  some  extent  the  risk 
of  top-neaviness.  And  it  was  contended  in  point  of  kw,  that '  having  regard 
to  the  time,  occasion,  and  circumstances  of  the  case ' — ^the  time  being  July  and 
the  weather  being  calm,  the  fiehermen  beins  ^;reatly  benefited  by  the  cheap- 
ness and  speed  of  the  trip,  and  such  trips  being  sanctioned  by  long  custom 
without  complaint,  section  319  of  the  Act  of  1864  had  not  been  contravened. 

"  The  question  being  now  in  this  Court,  I  inouired  if  there  had  been  any 
authoritative  interpretation  of  section  319  in  a  Court  of  Law  in  Scotland  or 
England.  None  such  being  produced  on  either  side  of  the  bar,  it  becomes 
necessary  to  construe  the  section  by  eTamining  its  own  terms,  and  by  seeing  if 
any  light  is  thrown  upon  its  meaning  by  other  sections  of  the  same  Act  or  of  any 
of  the  amending  Acts. 

"  Now,  if  the  319th  section  had  simply  enacted,  '  bv  having  on  board  any 
number  of  passengers  greater  than  the  number  allowed  by  his  certificate,'  the 
owner  or  master  incunned  a  penalty,  there  would  have  been  no  difficulty.  The 
section  would  unquestionably,  in  the  present  case,  have  been  contravened. 

"  But  the  section  sayc^  '  any  number  of  passengers  which,  kavina  regard  to 
the  timey  occanon,  and  eireunutancu  of  the  caee,'  is  greater  than  the  number 
allowed  by  the  certificate. 

'*  Now,  taking  this  section  bv  itself,  these  words,  *  having  regard  to  the  time, 
occasion,  and  circumstances  of  the  case,'  might  be  held  to  imply  that  a  pas- 
senger  steamer  may  at  times  have  on  board  a  greater  number  of  passengers  tnan 
the  number  allowed  by  the  certificate,  while  yet  the  section  is  not  oontnveneil ; 
the  excess  being  justified  by  the  *  time,  occasion,  and  circumstances  of  the 
case.'    Suppose  this  case,  that  the  Clydeidale  bad  sailed  from  Stomoway  for 
Thurso  on  11th  July,  with  her  exact  summer  complement  of  381  passengers, 
and  that,  off  Cape  Wrath,  she  met  with  a  disabled  and  sinking  vessel,  having 
a  dozen  or  twenty  men  on  boaril  in  imminent  danger  of  losing  their  lives  bv 
shipwreck.    If  the  master  of  the  Clydesdale  takes  these  men  on  board,  he 
undoubtedly  carries,  for  the  remainder  of  the  voyage,  a  'greater  than  the 
number  of  passengers  allowed  by  the  certificate.'    But  is  it  sreater, '  having 
regard  to  the  time,  occasion,  and  circumstances  of  the  case '  f    If  he  refused  to 
take  the  men  on  board,  and  they  are,  in  consequence,  drowned^  he  would 
probably,  and  very  properly,  be  prosecuted  for  manslaughter.    But  it  is  aigued 
oy  the  prosecutor  tnat  these  words, '  time,  occasion,  and  circumstances  of  the 
case,'  merelv  refer  to  the  double  form  of  the  vessel's  certificate,  one  number  of 
passengers  being  allowed  in  summer,  and  a  smaller  number  in  winter.    If  so, 
apparently  the  section  would  have  been  as  well  without  these  words, '  having 
regard  to  the  time,  occasion,  and  circumstances  of  the  case,'  and  as  if  it  had 
simply  run, '  greater  than  the  number  of  passengers  allowed  by  the  certificate.' 
For,  in  any  case  of  alleged  contravention  of  section  319,  the  certificate  would 
be  produced,  proof  would  of  course  show,  first,  how  many  passengers  were 
admissible  at  the  time  of  the  allied  contravention,  taking  into  account  the 
caigo,  time  of  year,  and  so  on,  ^  as  mentioned  in  the  certificate ;  and, 
second,  whether  the  number  of  passengers  had  exceeded  the  prescribed  number 
on  the  date  in  question. 
"  But  other  sections  of  the  Act  of  1854  shed  some  light  on  the  question. 
"  Section  309,  as  we  have  seen,  enacts  that  the  declaration  of  the  shipwright 
surveyor  shall  contain,  inter  alia,  a  statement  of  *  the  number  of  passengers 
-hich  the  ship  is,  in  the  judgment  of  the  surveyor,  fit  to  cany,  .  .  .  such 
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nTunbeiB  to  be  subject  to  such  conditions  and  variations,  according  to  the 
time  of  year,  the  nature  of  the  voyage,  the  cargo  carried,  or  other  circumstances, 
as  the  case  requires.'  And  by  section  312  the  certificate,  issuable  by  the 
Board  of  Trade  on  receipt  of  such  declaration,  shall  *  contain  a  statement  of 
the  number  of  passengers  which,  according  to  the  declaration  of  the  shipwright 
surveyor,  such  ship  is  fit  to  carry,  .  .  .  such  numbers  to  be  subject  to  such 
conditions  and  variations,  according  to  the  time  of  year,  the  nature  of  the 
voyage,  the  cargo  carried,  and  other  circumstances,  as  the  case  requires.'  The 
phraseology  here  being  the  same  as  in  the  309th  section  ;  but  not  the  same  as 
in  the  3I9th  section. 

**  Thus  the  elements  to  be  taken  into  consideration  in  granting  certificates  to 
passenger  steamers  are, '  the  time  of  year,  the  nature  of  the  voyage,  the  cargo 
carried,  and  other  circumstances ; '  while,  in  considering  whether  or  not  the 
penalty  set  forth  in  the  319th  section  has  been  incurred,  the  point  for  con- 
sideration  is,  whether, '  having  regard  to  the  time,  occasion,  and  circumstance 
of  the  case,*  the  number  of  passengers  carried  is  greater  than  the  number 
allowed  by  the  certificate  ? 

'^  Apparently  in  the  ordinary  case,  steamers  like  the  Clydesdale,  carrying  as 
a  rule  Doth  passengers  and  goods  on  regular  voyages  *all  the  year  round,  are 
licensed  simply  for  two  definite  numbers  of  passengers,  one  number  for  the 
summer  months,  and  another  and  smaller  number  for  the  winter  months. 
That  is,  the  number  of  passengers  is  subject  to  'conditions  and  variations 
according  to  the  time  of  the  year,  the  nature  of  the  voyt^e,  the  cargo 
carried,  and  other  circumstances.'  Whatever  these  may  be,  they  are  apparently 
presumed  to  be  uniform  and  constant,  as,  no  doubt,  they  generally  are,  and 
therefore  there  is  no  provision  in  the  certificate  for  the  carrying  of  a  greater 
number  of  passengers  in  exceptional  circumstances,  as,  for  instance,  in  the  case 
of  a  pleasure  trip,  where  there  is  little  or  no  cargo  on  board.  But  it  would 
seem  tiiat  the  shipwright  surveyor  might,  if  requested,  and  if  he  thought  fit, 
report  that  much  of  the  caigo  space  might,  on  occasion,  be  devoted  to 
passengers^  thus  admitting  of  the  vessel  carrying  some  hundreds  more 
passengers  than  usual,  in  respect  that  her  usual  amount  of  cargo  was  not  on 
Dourd.  By  re-arrangement  of  space  the  number  of  passengers  might  be  in- 
definitely varied.  Although  ooth  the  Clansman  and  the  Clydesdale  ply 
we^ly  between  Glasgow  and  Stomoway  during  the  greater  part  of  the  year, 
yet,  as  is  well  known,  only  one  at  a  time  plies  during  one  or  two  of  the  winter 
months.  When  the  Clydesdale  is  temporarily  off  the  route  she  might  pro- 
bably be  used  simply  as  a  passenger  steamer,  and  be  licensed  to  carry  many 
more  than  her  present  winter  complement  of  280.  And  accordingly  we  see 
that,  in  1854,  the  Committee  of  Privy  Council' for  Trade  did  give  a  special  per- 
mission to  Messrs.  Hutcheson  to  carrv  on  board  the  Qievalier  as  many 
passengers  as  she  could  stow,  on  the  conditions  specified  and  narrated  above. 

*'  Unfortunately,  in  the  present  case,  there  is  no  such  special  permission.  The 
Clydesdale*s  certificate  only  names  two  numbers  of  passengers,  one  number 
for  summer,  and  another  number  for  winter,  no  mention  being  made  of  any 
special  trips,  when,  by  absence  of  cargo,  the  space  usually  devoted  to  cargo 
might  be  made  available  for  an  increased  number  of  passengers.  On  the 
motion  of  the  respondents'  agent  the  case  was  adjourned  from  the  first  hearing 
till  this  day,  in  order  that  a  report  might  be  furnished  by  Messrs.  Hutcheson 
of  how  many  passengers  might  safely  be  carried  on  the  principle  laid  down  in 
his  special  permission  of  1854.  That  report  is  now  before  us,  and,  according  to 
it,  the  Clydesdale  could  accommodate  1683  passengers  in  the  absence  of  cargo, 
i.e.  370  more  than  the  number  actually  carried  on  the  trip  complained  of. 
This  report,  although,  of  course,  not  authoritative,  is  yet,  assuming  it  to  be 
correct,  interesting,  as  going  to  show  that,  apart  from  the  question  of  contra- 
vention of  the  319th  section,  the  Clydesdale,  on  the  trip  now  in  question, 
might  have  carried  with  safety  even  more  passengers  than  she  did,  always 
supposing,  of  course,  that  these  passengers  were  properly  stowed  so  as  to  avoid 
top^eaviness,  the  great  danger  m  such  a  voyage. 
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^  On  a  view  of  the  whole  case,  I  am  constramed  to  hold,  on  a  construction  of 
the  various  clauses  of  the  Merchant  Shipping  Act,  to  which  I  have  referred, 
that  the  present  complaint  is  proven,  and  that  the  master  of  the  ClydadaU 
did  on  nth  July  1877  contravene  the  319th  section  of  the  Act  of  1854.  What- 
ever might  be  the  law  where,  as  in  the  case  supposed,  the  master  took  on  board 
passengers  in  excess  of  the  number  permitted  by  the  certificate  for  the  purpose 
of  savmg  their  lives,  whether,  having  regard  to  the  time,  occasion,  and  drcwm- 
Mtancu,  that  would  amount  to  a  contravention  of  section  319  or  not,  here  the 
taking  on  board  of  an  excessive  number  of  passengers  was  undoubtedly  done 
deliberately,  not  to  save  the  lives  of  any  of  them — ^rather,  it  may  be  said,  to  the 
endangering  of  their  lives, — but  merely  to  save  their  pockets.  And  I  think  it 
would  be  dangerous  to  hold  that  the  owners  of  passenger  steamers  were  them- 
selves to  be  judges  of  the  '  time,  occasion,  and  circumstances,'  under  which 
they  would  elect  to  carry  more  than  their  certified  number. 

'<  But  although  I  am  of  opinion  that  the  Act  has  been  contravened,  I  think 
this  is  Quite  a  case  for  miti^tion  of  the  penalty.  In  givins  the  penalty  I  think 
it  is  right  to  take  into  consideration  that  for  many  years  tne  practice  of  taking 
large  numbers  of  fishermen  to  and  from  the  East  Coast  has  been  carried  on  with- 
out any  remonstrance  from  the  authorities.  If  any  accident  had  happened  on 
these  occasions,  probably  we  should  have  had  this  question  tried  before  now  ; 
but,  fortunately,  all  these  trips  have  been  conducted  in  safety.  I  think  it  is 
well,  however,  that  this  complaint  has  been  brought,  and  that  the  Collector  of 
Customs  should  have  warned  the  master,  as  he  did,  of  the  consequences  of 
contravening  the  319th  section  oi  the  Merchant  Shipping  Act,  for  this  case  will 
no  doubt  check  a  practice  which,  to  say  the  least  of  it,  was  not  unattended 
with  danger. 

'^  Then  it  is  clear  also  that  the  large  number  of  passengers  carried  on  such  trips 
enabled  the  owners  to  carry  them  at  a  small  fare,  a  great  boon  to  the  many 
fishermen  who  go  yearly  from  Lewis  to  the  East  Coast  in  prosecution  of  their 
calling. 

''  Further,  in  the  present  case  it  is  clear  that  it  was  out  of  the  power  of  the 
authorities  of  the  steamer,  or  of  any  one  else,  to  restrict  the  number  of  pas- 
sengers to  381.  It  was  proved  that  the  men  rushed  on  board  without  permis- 
sion, and,  once  on  board,  they  could  neither  be  persuaded  nor  forced  to  go 
ashore.  The  Superintendent  of  Police,  on  being  appealed  to  by  the  steamer's 
agent,  went  on  board,  and  persuaded  a  number  of  them  to  go  l>elow.  More  it 
was  impossible  to  do.  On  the  other  hand,  of  course,  it  must  be  remembered 
that  the  owners  were,  in  the  first  instance,  responsible  for  the  large  number  of 
passengers,  for  they  had  speciallv  advertised  the  trip,  and  no  doubt  expected 
that  large  numbers  of  them  would  avail  themselves  of  it,  as  they  had  done  on 
previous  occasions. 

*^  And  with  regard  to  the  defence  that  the  fishermen  would  not  leave  the 
vessel  when  once  they  got  on  board,  it  may  be  pointed  out  that  section  395  of 
the  Amending  Act  of  1862  gives  the  owner  a  remedy  for  that  by  enacting  that 
persons  forcing  their  way  on  board  after  being  lawfully  refused  admission,  or 
refusing  to  leave  the  vessel  after  being  lawfully  requested  to  do  so.  render 
themselves  liable  in  a  penalty  not  exceeding  fortv  shillings.  It  does  not 
appear  that  anv  of  the  1313  passengers  of  11th  July  have  been  proceeded 
against  under  this  section. 

*'  In  the  whole  circumstances  I  think  that  the  ends  of  justice  will  be  attained 
by  mitigating  the  penalty  to  £\,  2s.  4d.,  with  an  additional  penalty  of  one 
penny  for  each  of  the  passengers  carried  in  excess  of  the  lawful  number, 
amounting  in  all  to  £b. 

**  This  Lb  a  merely  nominal  penalty,  but,  in  my  opinion,  a  nominal  penalty  is 
all  that  ought  in  this  case  to  be  inflicted. 

"  The  Messrs.  Hutcheson  and  other  steamboat  owners  may  be  trusted  to  take 
in  future  such  precautions  as  will  prevent  the  necessity  of  similar  complaints 
hereafter ;  while,  at  the  same  time,  means  may  be  devised  whereby  fishermen 
may  still  be  conveyed  cheaply,  and  also  safely,  to  and  from  the  East  Coast 

hing," 
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SHERIFF  COURT  OF  LANARKSHIRE,  GLASGOW. 
Sheriffs  Guthrie  and  Clabk. 

J.   &  J.   MACDONALD  V.   THE  PORT  DUKDAS  SUGAR  REFINING  CO.   LIMITED. 

Bankruptcy — Act  1696,  c,  b—What  constitutes  illegal  preference, — The  inter- 
locutor and  note  fully  explain  the  circtimstances  of  the  case. 

**  Glasgow,  28th  March  1877.— Having  heard  parties,  finds  that  the  petitioners 
bought  the  parcels  of  sugar  set  forth  in  the  account  annexed  to  the  sums 
from  the  Port  Dnndas  Sugar  Refining  Company  Limited  at  the  prices  libelled, 
which  were  paid  in  account  between  them  before  the  bankruptcy  of  the  said 
company  :  Finds  that  the  Act  1696,  c.  5,  does  not  apply  to  the  said  sales^  or  to  any 
other  transaction  between  the  petitioners  and  the  said  company,  relative  to  the 
said  parcels  of  sugar.  Therefor  repels  the  defences,  finds  the  petitioners  entitled 
to  deliveiy  of  the  several  lots  of  sugar  set  forth  in  column  4  of  said  account : 
and  ordains  the  respondents,  within  one  day  from  this  date,  to  deliver  to  the 
petitioners  the  said  lots  of  sugar  specified  in  column  4  of  the  account  annexed 
to  the  petition  with  certification.  W.  Guthrie." 

^Note, — ^This  is  a  petition  for  delivery  of  certain  quantities  of  sugar  bought 
from  the  Port  Dundas  Sugar  Refining  Company  by  the  pursuers,  on  different 
dates  between  5th  August  1875  and  22nd  March  1876,  and  valued  at  upwards 
of  ^600.  The  petitioners  say  that  they  have  paid  the  prices  of  these  sugars,  and 
are  entitled  to  delivery.  The  sellers  became  notour  bankrupt  on  7th  April  1876, 
and  granted  a  trust-deed  in  favour  of  Mr.  Wylie  Guild,  one  of  the  conditions  of 
that  deed  being  that  the  creditoiis*  interests  in  the  company's  estates  were  to  be 
according  to  their  respective  legal  rights  and  preferences,  as  if  there  had  been 
a  sequestration  under  the  Bankruptcy  Act,  and  that  the  trustee  should  have 
power  to  reduce  and  set  aside  all  illegal  preferences,  with  the  whole  powers  and 
privileges  competent  to  a  trustee  in  a  sequestration.  The  trustee  nas  lodged 
defences  to  this  petition,  in  which  he  avers  that  the  petitioners  have  not  paid 
the  prices  of  the  sugars  bought  on  and  after  25th  Feb.  1876,  amounting  to 
<£1972,  98.  6d.,  and  that  they  are  not  entitled  to  delivery  of  them  without 
making  such  payment :  and  he  maintains  that  the  sales  made  after  the  25th 
February,  ana  a  settlement  between  the  parties  made  on  24th  March,  are 
null  and  void,  under  the  Act  1696,  c.  5,  as  naving  been  made  within  sixty  days' 
of  the  company's  notour  bankruptcy,  in  favour  of  the  petitioners  as  creditors, 
for  their  satisfaction  or  further  security,  in  preference  to  other  creditors. 

**  The  circumstances  under  which  this  question  arises  have  been  fully  disclosed 
in  the  proof,  and  are  not  now  the  subject  of  controversy.  The  petitioners  are 
extensive  sugar-brokers  and  merchants  in  Glasgow,  and  were  in  the  habit  for 
some  years  of  making  lar^e  purchases  from  the  Port  Dundas  Sugar  Refining 
Company  at  their  daily  saJes.  These  sales  were  bv  auction,  were  held  at  the 
company's  counting  house  in  Yimnia  Street,  and  were  conducted  by  means 
of  samples.  The  various  lots  of  sugar  offered  for  sale  were  lying  in  the 
company's  store  at  Port  Dundas,  and  at  the  time  of  the  sale  were  separated, 
and  (if  that  had  not  been  done  before)  were  on  the  same  or  next  day  put  into 
hags  or  casks  ready  for  delivery.  Immediately  after  the  sale,  a  sale-note  was 
paraed  to  the  highest  bidder  for  each  lot,  bearing  following  lithographed  Note 
of  Terms  :  *  Casn  in  14  days,  less  2^  per  cent  discount,  and  in  accordance  with 
the  rules  of  our  saleroom.'  An  invoice  followed,  specifying  the  weight,  con- 
taining a  similar  note  of  the  terms.  Slips  with  the  purchasers'  names  were 
sent  immediately  after  each  sale  to  the  company's  storekeeper,  and  the  respective 
jNutels  of  sugar  were  forthwith  transferred  m  the  books  of  the  store  to  the  names 
of  the  purchasers,  who  thereafter  might,  and  frequently  did,  operate  on  them  by 
means  of  delivery  orders.  The  sugars  often  remained  for  some  time  in  the 
company's  store,  which,  though  adjacent  to  their  works,  and  used  for  storing 
their  sugars,  was  also  a  public  store  for  general  goods  as  well  as  sugar.  At 
the  wle,  and  in  all  the  documents  to  which  I  have  referred,  each  lot  of  sugar 
was  distinguished  by  marks  and  numbers.     It  was  physically  separated  and 
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distingaished  from  all  other  parcels^  weighed  and  put  into  bags,  so  that  at  the 
time  when  the  invoice  was  sent,  and  the  transfer  or  entry  made  in  the  store- 
keeper's books,  nothing  remained  to  be  done  preparatory  to  its  actual 
corporeal  delivery  to  the  buyer  or  his  sub-vendee. 

"The  pursuers  were  accustomed  to  buy  from  the  bankrupts  to  a  veiy  laige 
extent,  it  is  said  as  much  as  £150,000  worth  in  a  year,  and  it  is  in  evidence 
that  in  the  last  fifteen  months  of  the  business  they  bought  sugars  to  a  value 
considerably  above  £100,000. 

"  The  great  majority  of  the  transactions  between  the  parties  passed  into  a 
current  account  m  the  books  of  the  sellers,  and  settlements  were  made  from 
time  to  time,  as  shown  for  the  last  year  in  a  synopsis  (No.  20  of  pro.)  prepared 
by  Mr.  W.  T.  Duncan,  C.A.  These  settlements  were  not  made  at  any  fixed 
periods,  but  apparently  just  when  it  was  convenient  for  both  parties.  Accounts 
were  rendered  from  time  to  time,  in  which  the  petitioners  were  debited  with  the 
sugar  sold  at  the  daily  sales,  and  in  which  tne  credit  entries  consisted,  in  a 
few  cases,  of  purchases  of  raw  sugar  from  the  petitioners,  but,  for  the  most 
part,  of  large  payments  in  cash  or  by  bills  made  by  them,  not  at  the  time 
when  the  accounts  were  settled,  but  from  time  to  time,  presumably  for  mutual 
convenience.  It  is  an  important  feature  in  the  case  that  very  frequently  (as 
shown  in  a  statement  prepared  by  Mr.  Duncan  21  times  between  Feb.  5,  1875, 
and  24th  March  1876,  a  period  during  which  there  were  14  settlements,  25 
accounts  rendered,  and  260  purchases),  there  came  in  this  way  to  be  a  lai^ge 
balance  at  the  credit  of  the  pursuers,  which  constantly  decreased  as  they  made 
purchases.  The  settlements  were  generally  eflfected  by  a  cash  payment,  when 
there  was  a  comparatively  small  balance  against  the  pursuer.  By  far  the 
lai^er  part  of  the  credit  entries  consists  of  sums  of  £1000,  or  £2000,  up  to  £6000, 
made  during  the  currency  of  these  accounts.  In  making  up  these  accounts 
the  condition  attached  to  the  sales,  that  pavment  should  be  in  cash  at  fourteen 
days,  was  strictly  observed,  in  this  sense,  that  the  pursuers  in  each  settlement 
were  charged  with  interest  from  the  due  date  (14  days  after  the  purchase)  till 
settlement,  and  were  allowed  interest  in  like  manner  for  the  sums  which  might 
be  paid  in  advance.  All  discount  on  biUs  was  chaiged  against  the  pursuers. 
This  course  of  business  had  continued  for  five  or  six  ^ears,  and  tliere  are  ample 
illustrations  of  it  in  the  settled  accounts  and  invoices  produced,  and  in  tlie 
statements  prepared  by  Mr.  Dimcan. 

**  The  question  at  issue  relates  to  transactions  contained  in  the  last  settlement 
(No.  11/30  of  pro.)  between  the  parties,  which  took  place  on  24th  March  1876, 
about  a  fortnight  before  the  notour  bankruptcy  of  the  Port  Dundas  Company, 
and  within  a  week  of  the  time  when  they  disclosed  their  embarrassments  to 
some  of  their  creditors.  That  settlement  was  effected  by  a  cash  payment  of 
£117,  6s.  3d.  made  on  that  date  ;  but  the  largest  credit  entry  is  a  oill  at  two 
months  for  £6000,  accepted  by  the  pursuers  on  February  25.  On  that  day  Mr. 
Doddrell,  a  partner  of  the  company,  requested  Messrs.  Macdonald  to  settle 
their  account.  They  asked  if  it  would  do  in  a  day  or  two.  Mr.  Doddrell, 
however,  wanted  the  money  that  day,  and  Mr.  Macdonald  then  told  him  to 
'  value  on  them  as  usual.'  The  amount  of  purchases  at  the  petitioners'  debit 
was  about  £3000,  though  these  were  not  all  due.  Mr.  Doddrell  asked  if  he 
should  draw  for  that  sum,  to  which  Mr.  Macdonald  said, '  Oh,  just  as  usual.' 
Accordingly,  the  same  day,  the  Port  Dundas  Company  drew  on  the  petitioners 
for  £6000,  the  petitioners  accepted  the  bill,  and  the  company  discount^  it, 
placing  the  proceeds,  less  discount,  to  the  petitioners'  credit  in  their  books. 
After  tms  the  petitioners  purchased  sugar  in  usual  course,  as  shown  in  11/30, 
up  till  the  settlement  on  March  24th,  when,  as  I  have  stated,  the  balance  nad 
been  turned  against  them  to  a  small  extent. 

"  Considerable  portions  of  the  lots  of  sugar  bought  during  this  period  were 
actually  deliverea  to  the  petitioners  or  other  assignees,  but  a  large  quantity 
remained  in  the  bankrupts'  stores  when  they  stopped  payment ;  and  their 
trustee  now  maintains,  in  answer  to  the  claims  for  delivery,  that  the  sales,  as 
well  as  the  settlement  of  March  24,  are  void  and  null  under  the  Act  1696,  c  5. 
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He  pleads  that  Messrs.  Macdonald,  at  Febmaiy  26th,  were  creditors  of  the 
bankrupts^  and  that  every  subsequent  purchase,  as  well  as  the  settlement,  was 
a  preference  over  other  creditors.  This  ar^nient  apjplies,  in  this  action,  only 
to  the  sugar  undelivered ;  but  if  valid  it  involves,  ol  course,  the  respondents' 
Tight  to  i^uce  the  sides  even  as  to  the  sugar  delivered,  to  the  effect  of  recovering 
its  value,  and  leaving  the  petitioners  to  rank  as  ordinary  creditors  for  the 
balance  of  the  bill  of  February  25,  which  is  applicable  to  sugars  not  bought  at 
its  date. 

"  The  argument  on  which  the  petitioners  mainly  relied  was,  that  at  25th 
February  an  obligation  was  created  by  which  the  bankrupts  were  not  to  ^y 
the  advance  then  made  to  them  by  the  petitioners  in  money,  but  by  delivering 
to  them  parcels  of  sugar  bought  at  their  ordinary  sales.  Stated  thus  nakedly, 
the  argument  can  haiSly  be  maintained  (especially  after  the  case  of  Ocurlay  v. 
Hodgtj  June  2,  1875,  2  Rettie  738),  because  the  sugar  in  which  the  petitioners' 
debt  was  to  be  liquidated  was  not  then  made  speciiic,  but  remained  in  nvJbibus 
till  the  petitioners  had  bought  certain  lots  of  sugar,  and  till  these  were  set 
apart  ana  distinguished.  It  is  quite  established  that  the  statutory  nullity  does 
not  apply  to  a  security  granted  within  the  60  days  in  fulfilment  of  an  absolute 
obligation  forthwith  to  ^ve  that  specific  security  undertaken  at  the  time  of 
contracting  the  debt  J^ut  the  obligation  must  be  one  to  give  a  specific 
security  over  a  particular  subject,  and  the  bankrupt  must  have  bound 
himseli  to  do  something  immediately  and  unconditionally,  so  that  he  '  sub- 
jects himself  to  an  obligation  instantly  and  absolutely  enfordble.'  This 
18  clearly  explained  by  the  Lord  President  in  Steven  v.  Scott  and  Svnuan. 
June  30, 1871,  9  Macph.  923,  932,  933,  where  the  previous  cases  are  cited  and 
explained.  This  principle  was  carried  much  further  in  the  case  of  Gourlay  v. 
Hodae^  so  fiir,  indeed,  as  almost  to  conflict,  at  first  sight,  with  the  judgment  of 
Lord  Fullerton  in  Gibson  v.  Forbes,  July  9,  1833,  11  S.  915,  929,  et  seq.,  which 
has  since  been  adopted  as  the  authoritative  exposition  of  the  language  of  the 
statute.  See  Taylor  v.  Farrie,  8th  March  1855,  17  D.  639,  and  other  cases. 
The  obligation  in  Gourlay  v.  Hodge  was  to  deliver  (quantities  of  grain  within  a 
month  in  liquidation  of  an  advance  of  £500,  and  it  might  have  seemed  that 
the  delivery  of  the  grain,  b^  the  bankrupts  to  their  creditor  was  the  natural  and 
stipulated  mode  of  extinguishing  the  deot,  and  was  not  a  satisfaetion  of  it  in  the 
proper  sense  of  that  word  as  us^'in  the  statute  and  defined  by  Lord  Fullerton. 
liut  if  Lord  Fullerton's  opinion  in  Gibson  v.  Forbes  (p.  931)  be  closely  examined, 
we  find  that  he  excludes  the  application  of  the  statute  only  from  a  case  '  in 
which  the  delivery  of  goods  is  not  made  in  satisfaction  of  a  prior  and  separate 
debt,  but  is  the  appropriate  and  natural  payment  or  extinction  of  the  only 
debt  existing  between  the  debtor  and  creditor,  and  necessarily  takes  effect 
independently  of  any  new  consent  or  arrangement  between  the  parties.  This  view, 
which  had  been  before  sufficiently  illustrated  by  decided  cases  in  regard  to 
securitieSy  was  in  Gourlay  v.  Hodge  directly  applied  to  obligations  not  to  give 
securities,  but  to  pay  the  debt  by  deliveries  of  goods.  In  this  case,  as  in  Gourlay 
V.  HodgSf  there  was* clearly  a  necessity  for  'a  new  consent  or  arrangement 
between  the  parties,'  in  order  to  convert  the  indefinite  and  general  agreement 
of  February  25  into  an  absolutely  enforcible  obligation,  and  that  new  consent 
or  arrangement  took  place  only  when  the  petitioners  bought  the  particular  lots 
at  the  auctions.  I  tnink,  therefore,  that  the  petitioners  cannot  succeed  here 
merely  upon  this  view  of  the  rule  as  to  nova  aebitaf  i.e.  upon  the  ground  that 
the  deliveries  of  sugar  were  in  implement  of  a  prior  obligation,  simultaneous 
with,  and  fonning  part  of  the  contract  by  which  the  advance  was  made.  Any 
obli^tion  then  existing  was  not  of  the  Kind  which,  according  to  the  decisions, 
creates  an  exemption  to  the  equalizing  operation  of  the  statute. 

**  But  there  are  other  elements  in  this  case  which  were  absent  in  Gourlay  v. 
Hodge,  and  which,  after  full  consideration,  appear  to  me  broadly  to  distinguish 
the  two  cases,  and  to  lead  to  a  different  judgment  as  to  the  application  of  the 
eqoaliziniil  statute.  If  one  thing  is  more  clearly  proved  than  another,  it  is  that 
the  granting  of  this  bill  and  the  subsequent  purchases  and  settlement  were 
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transactions  in  the  ordinary  course  of  business  between  the  petitioners  and  the 
bankrupts ;  they  were  precisely  such  transactions  as  had  been  going  on  between 
them  ijDr  years  before.  It  is  also  a  fact  in  the  case  that  the  dealings  in 
question  were  debugs  in  the  course  of  a  running  account  between  the  puties. 

''  The  exemption  horn  the  statute  of  transactions  in  the  ordinary  course  of 
trade  has  most  commonly  been  considered  by  the  Court  in  the  case  of  payments 
by  a  bankrupt  by  means  of  drafts  or  indorsation.  But  it  applies  still  more 
clearly  to  sales  in  market  for  a  fair  price  (Bell's  Com.  II.  219,  McLaren's  ed. 
205).  Mr.  Bell  remarks  that  '  the  cases  have  not  yet  been  sufficiently  nume- 
rous to  settle  all  the  questions  that  may  be  raised  on  the  subject'  And  this 
remark  still  remains  true,  probably  because  the  exemption  of  sales  in  the  usual 
course  of  business  is  so  obvious  that  parties  have  seldom  raised  any  questions 
about  them  that  could  come  before  the  courts  of  law.  There  is  no  case  ouite 
the  same  as  this,  but  it  appears  to  be  within  *  the  only  general  doctrine '  which 
Mr.  Bell  hazards  in  the  passage  referred  to,  viz., '  that  wherever  the  transaction 
is  in  the  ordinary  course  of  dealins,  and  requisite  or  suitable  to  the  fair  pur- 
pose of  the  debtor  proceeding  with  his  trade,  and  unaccompanied  by  indica- 
tions of  collusion  or  notice  of  insolvency,  it  is  not  challengeable,  though  the 
effect  may  be  to  give  a  preference  to  one  creditor  over  the  rest.'  The  Lord 
President,  in  Gourlay  v.  nodge,  makes  it  one  of  the  grounds  of  his  judgment 
that  the  purchases  of  grain  by  Hodge  were  ereatly  in  excess  of  the  require- 
ments, and  entirely  contrary  to  the  custom,  or  his  business  ;  and  indeed  I  can 
hardly  avoid  thinking  that  the  preference  granted  there  would  have  been  re- 
ducible for  legal  fraud,  altogether  apart  from  the  Act  1696.  Here  there  is  per- 
fectly fair  and  open  dealing,  precisely  in  the  same  manner  and  to  the  like 
extent  as  the  parties  had  dealt  for  years ;  and  there  is  no  suggestion  that  the 
petitioners  were  buying  more  sugar  than  they  needed  for  the  purposes  of  their 
uusiness.  They  bought  it,  too,  not  merely  in  the  market  ana  in  the  ordinary 
course  of  their  business,  but  by  auction  ;  and  a  sale  by  auction  is  a  fortiori  of 
an  ordinary  sale,  as  was  said  in  the  case  of  Bruce  v.  AamUton  (Jan.  27,  1832, 
10  S.  250).  There  a  creditor  of  Mr.  Bennie  of  Phantassie  bought  two  horses 
at  a  sale  of  Bennie*s  stock,  within  sixty  days  of  his  bankruptcy.  He  did  not 
give  a  bill  for  them,  as  was  required  b^r  the  rules  of  the  roup,  and  afterwards, 
having  retained  the  price  in  compensation  of  his  prior  debt,  the  sale  was  held 
not  to  be  reducible.  The  Lord  Justice-Clerk  said,  *  This  was  a  transaction  in 
the  ordinary  way  this  bankrupt  carried  on  business,  and  is  just  one  of  the 
cases  excepted  from  the  statute,  which  does  not  cut  aown  any  incidental  pre- 
ference ansing  from  such  transaction.' 

**  For  this  reason,  and  for  that  to  which  I  shall  immediately  advert,  I  think 
that  the  sales  in  question  are  unchallengeable.  But  the  respondent  maintauis 
that,  even  if  they  be  so,  the  settlement  of  24th  March  was  bad  under  the  Act, 
because  it  brought  into  account  a  bill  not  due  till  a  month  afterwards,  and 
applied  it  to  an  obligation  of  which  the  Port  Dundas  Company  was  entitled  to  re- 
quire immediate  implement.  There  are  various  answers  to  this  argument  But 
apart  from  the  fact  that  such  a  settlement  was  merely  what  the  parties  had 
been  doing  every  month  or  so  for  several  years,  and  was  thus  itself  in  the  ordi- 
nary course  of  business,  it  is  enough  to  say  it  is  not  by  any  means  clear  that 
the  settlement  is  a  necessary  part  of  the  petitioners'  case.  Even  had  it  never 
been  made,  I  think  that  the  sales  and  transfers  following  on  them  would  have 
availed  the  petitioners  to  enable  them  to  claim  delivery  of  the  goods  they 
bought  without  paying  the  price  of  them  a  second  time.  They  seem  to  be  en- 
titled, in  the  circumstances,  to  found  on  the  payments  or  advances  to  the  bank- 
rupts, even  apart  from  any  formal  adjustment  of  accounts. 

"^  This  will  appear  still  more  plainly  in  considering  the  other  ground  on 
which.  I  think,  the  petitioners  are  entitled  to  succeed  m  this  question,  viz., 
that  the  whole  transactions  are  parts  of  a  '  mutual  debit  and  credit  under  a 
running  account,  which  must  De  taken  altogether  as  one  transaction,  the 
articles,  kinc  inde^  being  counterparts  not  to  be  disjoined.'  This  is  the  ground 
on  which,  according  to  Mr.  Bell,  Lord  President  Campbell  placed  the  decision 
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in  Bichmond  dt  Freeboum's  Trustees  v.  ITie  Pelican  Insurance  C<mpany  (1805  M. 
Bankrupt  App.  25  ;  2  Bell's  Com.  218,  note  ;  M'Laren's  ed.,  p.  204).  See  alao 
Dundas  v.  Smith  (1808,  M.  Bankrupt  App.  28)  ;  and  Stein's  Trustees  v.  Sir  W^, 
Forbes  dt  Co,  (1791,  M.  1142,  also  referred  to  in  BelPs  Com.  Z.c.).  It  is  true  that 
the  items  in  the  accounts  in  these  cases  were  cash  payments  or  bills,  while 
here  the  items  on  one  side  are  chiefly  invoices  for  goods  sold  ;  but  I  cannot 
discover  any  reasonable  distinction  between  a  bona  fide  current  account 
such  as  was  kept  by  the  parties  here,  and  the  accounts  in  those  cases.  The 
principle  seems  to  be,  that  when  parties  have  been  conducting  their  business 
and  settling  their  transactions  in  good  faith  by  means  of  a  running  account 
it  would  be  mjustice  to  set  aside  the  transactions  on  the  one  side,  while  all  the 
engagements  on  the  other  side  undertaken  on  the  faith  of  these  transac- 
tions are  held  effectual  And  even  if  it  should  be  thought  doubtful  whether 
this  principle  can  be  admitted  where  the  preference  really  arises  within  the 
sixty  days,  or  when,  for  example,  the  payments  to  the  bankrupt  fall  short  of 
the  parents  or  obligations  entered  to  nis  credit,  there  is  here  the  same  specialty 
on  which  the  case  of  Sievn*s  Trustees  v.  Fcyrbes  (cit)  was  decided,  viz.,  that 
the  payments  to  the  bankrupt  within  the  sixty  days  not  only  equalled  but 
exceeded  the  value  of  the  sales  within  the  same  period.  For  it  wul  be  found 
that  while  the  petitioners  purchases  within  that  period  were,  roughly  £8300 
his  payments  amounted  to  £9100 ;  so  that  if  restored  to  their  position  at  the 
beginning  of  the  sixty  days,  the  petitioners  would  in  fact  profit  to  a  consider- 
able extent.  \y^  q  w 

The  Sheriff-Substitute  granted  leave  to  appeal,  and  the  Sheriff  after  hearing 
parties  adhered. 

Act— Wilson  S  CaldweU. Alt,--M*Lay,  Murray,  &  Speirs. 
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Nboligbnoe.— Zratuttori  and  tenant— Liability  for  injury  to  a  stranger  from 
premises  being  out  o/ repair.— Plaintiff,  a  stranger  to  defendants,  was  injured  by 
a  chimney-pot  accidentally  falling  upon  him  from  a  house  in  the  occupation  of 
a  tenant  to  defendants.  Defendants  were  under  no  contract  with  the^  tenant 
to  repair,  and  the  premises  were  not  out  of  repair  at  the  time  they  let  them  • 
—Heldj  that  defendants  were  not  liable  to  plaintiff  for  the  injury  he  had  sus- 
tained. Nelson  v.  The  Liverpool  Brewery  Co,,  46  L.  J.  Rep.  C.  P.  675  :—Held 
also,  that  this  would  not  be  altered  by  a  custom  amongst  landlords  to  do  ex- 
teroal  repairs  in  the  absence  of  any  express  provision  in  the  agreement  for  let- 
ting, since  such  custom  would  not  create  an  obligation  to  repair,  for  the  neglect 
of  which  they  could  have  been  sued  by  their  tenant. — Ibid. 

TATEsrr.—Infrinaement  of  patent  righU— Contract  with  the  Croum— Purchase,  or 
agency.— The  appellant  was  the  assignee  of  several  letters  patent  for  the  im- 
provement of  breech-loading  fire-arms ;  and  the  respondents  were  a  joint 
stock  company  who  entered  into  a  contract  with  the  Secretary  of  State  for 
War  for  the  manufacture  and  delivery  of  certain  rifles  for  the  public  service. 
By  the  terms  of  the  contract  the  tubes  and  stocks  of  the  rifles  were  to  be  manu- 
factured by  the  respondents  out  of  materials  supplied  by  the  Government. 
In  manufacturing  the  rifles  the  respondents  made  use  of  the  processes  which 
were  the  subject  of  the  letters  patent.  In  an  action  for  infringement  of  the 
letters  patentj—JETeW  (reversing  the  judgment  of  the  Court  of  Appeal),  that 
the  contract  did  not  make  the  respondents  servants  or  agents  of  the  Crown 
within  the  decision  in  the  case  of  Feather  v.  The  Queen  (35  L.  J.  Rep.  Q.  B 
200),  so  as  to  absolve  them  from  the  infringement,  and  that  they  were  conse- 
auently  liable  in  the  action.— Dixon  v.  The  Londwi  Small  Arms  Co.  (H.L.)  46 
L  J.  Rep.  Q.  B.  617.     Remarks  on  the  case  of  Feather  v.  The  Queen.— Ibid! 
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Solicitor  and  Client. — Property  in  letters. — Letters  received  by  a  solicitor 
from  his  client,  and  copies  of  letters  addressed  hj  a  solicitor  to  his  client,  are 
the  property  of  the  solicitor.— /»  re  Weatcroft,  46  L.  J.  Rep.  Ch.  669. 

Stoppagb  in  Transitu. — BUI  of  lading — Traneferu  for  value — Past  considera- 
tion.— The  vendee  of  goods  may,  b^  assignment  of  the  bills  of  lading  to  a  hojia 
fide  transferee,  defeat  tne  vendor's  right  to  stop  them  in  transitu  in  case  of  the 
vendee's  insolvency,  although  the  consideration  for  which  the  assignment  is 
made  is  a  past  one,  and  has  not  been  got  by  means  of  the  bills  of  lading, — Rodger 
V.  The  Comptoir  d^Escompte  de  Paris,  38  L.  J.  Rep.  P.  C.  30,— dissented  from.— 
Leask  v.  Scott  Brothers  (App.),  46  L.  J.  Rep.  Q.  B.  57a 

Vendor  AND  Purchasbb. — Contract  by  letters — Acceptanu  of  offer,  svbjeet  to  a 
formal  agreement  being  signed — Statute  offrands — "  Proprtetors,*  wheU^er  sufficient 
description. — An  estate  was  bought  by  eight  persons,  of  whom  R  and  C.  were 
two,  as  a  joint  speculation,  and  conveyed  to  R.  and  C.  in  trust  for  the  eight. 
In  1871  and  1873  the  eight  owners  oflfered  parts  of  the  estate  for  sale,  subject 
to  conditions  which  only  described  the  vendors  as  the  proprietors  in  possession. 
Subseauently  M.  made  a  verbal  offer  to  the  agent  of  the  eight  owners  to  buy 
three  lots  remaining  unsold.  The  agent  told  M.  he  must  buy  subject  to  the 
conditions  of  1871,  and  promised  to  lay  his  offer  before  the  proprietors.  The 
agent  then  wrote  to  M.,  saying  the  proprietors  had  accepted  his  offer,  subject 
to  the  conditions,  and  after  stating  the  terms  of  it,  said  he  had  instructed  the 
solicitors  to  forward  the  agreement  for  purchase.  M.  then  wrote  and  accepted 
this  offer,  subject  to  one  stipulation,  which  was  agreed  to.  A  formal  agreement 
was  prepared  by  the  solicitors,  and  sent  to  M.,  but  M.  refused  to  sign  it,  or  to 
complete  the  contract  An  action  was  brot^ht  by  R.  and  C.  for  specific  per- 
formance, to  which  a  demurrer  was  allow^  for  want  of  parties,  and  the 
statement  was  then  amended  by  making  the  eight  owners  co-plaintiffs  : — Held 


(approving  the  decision  of  the  Master  of  thb  Rolls),  that  the  word  "pro- 

Snetors "  was  a  sufficient  description  of  the  eight  owners ;  but  (reversing  his 
ecision)  that  as  the  letter  provided  for  sendmg  a  formal  agreement,  the 
signing  that  agreement  was  a  condition  precedent  to  a  complete  and  binding 
agreement  being  made  between  the  parties  within  the  Statute  of  Frauds. — 
Bossiter  v.  MiUer  (App.),  46  L.  J.  Rep.  Ch.  737. 

Patent. — For  a  combination — Insufficient  specification. — Where  a  patent  is 
taken  out  for  an  invention  consisting  of  the  combination  in  one  thing  of 
several  subordinate  parts,  the  question  whether  or  not  a  person  taking  and 
using  a  certain  nuniber  of  such  parts  and  omitting  others  has  taken  the  sub- 
stance of  the  invention,  and  thereby  infringed  the  patent,  is  a  question  not  of 
law  but  of  fact,  to  be  decided  by  the  jury  or  Court  with  reference  to  the  cir- 
cumstances of  the  particular  case. — Clarke  v.  Adie  (H.  L.\  46  L.  J.  Rep.  Ch.  585. 
Where  a  patent  is  taken  out  for  a  combination,  it  will  protect  tne  several 
subordinate  parts  and  all  subordinate  combinations  of  such  parts,  provided  the 
subordinate  parts  or  combinations  be  themselves  properly  suDJects  for  a  patent, 
and  also  provided  that  it  is  clearly  and  precisely  defined  by  the  specification 
what  are  Uie  subordinate  parts  or  combinations  of  parts  in  respect  oi  which,  as 
well  as  the  entire  combination,  protection  is  claimed.  {IbidS  A  patent  was 
taken  out  for  'improvements"  in  a  machine  for  clipping  horses  and  other 
animals ;  one  of  the  improvements  relied  upon  was  the  combination  in  the 
machine  of  four  things,  viz.— (1)  the  arching  of  the  cutter  plate  so  as  to  give 
elasticity ;  (2)  the  use  of  fixed  stems  instead  of  screws  to  connect  the  cutter 
plate  and  comb  plate  ;  (3)  the  adjustment  of  certain  nuts  and  washers  so  as  to 
prevent  friction ;  and  (4)  the  mode  of  communicating  motion  to  the  cutter 

Slate  so  as  to  bring  it  into  the  true  time  of  cutting.  The  first  item  was  not 
escribed  or  referred  to  in  the  specification,  but  was  merely  shown  by  certain 
drawings  attached  to  the  specification ;  each  of  the  three  other  items  was  ad- 
mitted to  have  been  well  known  and  used  in  the  trade  ;  the  specification  did  not 
contain  any  distinct  claim  in  respect  of  the  combination  :— ITeW,  that  the 
specification  was  not  sufficient,  and  that  the  combination  of  the  four  items  was 
not  protected  by  the  patent. — Ilid. 
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STAIE  AKD  AEGTLK 

A  FOBGOTTEN  PASSAGE  IN  THE  UETE  OF  IjOBJ)  STAIB. 


Bjf  ^.  J.  O.  Maekay,  Esq.,  Advocate,  Profetsor  of  History  im,  the 
University  of  Edivibwrgh. 

■r- 

Ih  looking  over  the  books  of  an  old  libraxy  of  the  family  of 
Gmham  of  Fintiy  in  Forfarshire,  I  fell  upon  a  volume  chiefly  con- 
sistdng  of  Theses  of  Students  for  the  degree  of  Master  of  Arts  in  the 
17th  century.  They  included  Theses  delivered  at  all  the  Scottish 
Uniyersities,  St  Andrews  and  Aberdeen,  Glasgow  and  Edinburgh, 
and  at  some  of  the  foreign  Universities  to  which  the  wandering 
Scottish  scholar,  even  after  his  own  country  had  provided  him  with 
seats  of  learning,  still  resorted,  Leyden  and  Utrecht,  Basle  and 
Deventer.  Amongst  them,  one  in  particular  attracted  m6,  which 
bad  this  title-page :  Theses  Logic®,  Metaphysicse,  Physicse,  Mathe- 
mafacsB  et  Ethicse.  Quas  Adolescentes  hac  vice  in  CoUegio 
Olasgnensi  cum  Laurea  emittendi  <rvv  deSo  publico  propugnabunt  ad 
diem  Julii,  Anno  Domini  1646.  In  conxmuni  Gyzmaaii  AucUtorio 
hoA  8olit&.  PrsBside  Jacobo  Dariin]^o.  '  Grlasgu®,  Excudebat 
Greoxgius  Andersonus,  Anno  Domini  1646. 

On  further  examination  this  small  tract  of  thirty  pages  disclosed 
some  hitherto  unknown  or  forgotten  facts  in  the  life  of  James 
Dalrymple,  at  its  date  a  Regent  or  Professor  in  the  CoU^e  of 
01am>w>  who  afterwards  became  Viscount  Stair,  and  President  of 
the  Court  of  Session.  These  seem  worthy  of  being  rescued  from 
the  dusty  volume  in  which  they  have  been  hidden  for  two 
centmies,  as  they  relate  to  the  greatest  lawyer  the  l^al  professioi^ 
in  Scotland  has  produced. 

The  information  they  contain  belongs  to  his  student  years,  before 
he  bad  entered  into  a  profession  which  frequently,  and  in  an 
increasing  degree  in  recent  times,  makes  men  afraid  of  being  thought 
sfcadents,  and  anxious  to  acquire  a  reputation,  for  practical  sagacity 
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at  the  risk  of  the  imputation  of  ignorance  in  eveiy  department  of 
knowledge  except  law.  But  the  ambition  of  Stair  was  of  another 
kind.  His  character  as  a  lawyer  was  due  to  no  prudent  renuncia- 
tion of  this  sort,  but  to  his  retaining  to  the  end  of  life  the  love  of 
learning  and  science  which  had  distinguished  his  early  manhood  It 
was  known  previously  that  Stedr  was  a  Begent  in  the  College  of 
Glasgow  from  1st  March  1641  to  October  1647,  having  exchanged 
in  the  former  year  the  military  profession,  in  which  he  had  served 
during  the  Civil  War  as  Captain  in  the  Earl  of  Glencaim's  i*egiment, 
for  the  academical — ^to  use  his  own  phrase,  as  Forbes  says  in  his 
brief  notice  of  him  in  the  Preface  to  the  Journal  of  the  Session, 
"  A  Martis  ad  Musarum  castra  traductus  fuit"  This  phrase  it  now 
appears  was  taken  from  Stair's  dedication  of  the  present  thesis  to 
Archibald  Lord  Lome,  eldest  son  of  the  great  Marquis  of  Aigyle, 
the  most  illustrious  by  birth  of  the  martyrs  of  the  Covenant. 
The  dedication  further  informs  us  that  the  cause  of  Stair's  leaving  the 
army  was  his  appointment  by  the  Marquis  as  tutor  to  Lord  Lome. 
**  Ego  etiam,"  he  says  in  it,  "  qui  non  ita  pridem  e&dem  de  caus& 
belli  8Brumnas  sustinui  et  rebus  aliquamcUu  sopitis  a  martis  ad 
musarum  castra  traductus  fui  tibique  Illustrissimorum  parentum 
tuomm  erga  te  cura  atque  insigni  erga  me  et  merit&  benevolenti& 
institutor  prsapositus  sed  infdicibus  iis  commotionibus  divulsua" 
The  passage  which  follows  is  not  Iree  from  ambiguity,  but  I  take  it 
to  mean  that  St^air,  after  his  first  appointment  as  tutor  to  Lord  Lome, 
was  compelled  by  the  exigencies  of  the  times  to  resume  his  military 
service.  If  so,  we  must  place  the  appointment  between  26th  July 
1637,  when  Stair  graduated  in  Arts  at  Glasgow,  and  the  spring  of 
1641,  when  he  returned  on  his  election  as  regent,  for  after  that  date 
we  know  that  he  continued  to  reside  at  the  University  till  his 
resignation  in  1647.  I  incline  to  place  it  in  the  earliest  of  these 
years,  1637,  and  to  suppose  that  his  return  to  the  army  was  during 
the  campaign  of  1638-9,  and  that  he  may  have  been  present  at  Dunse 
Law.  The  expression,  at  least,  which  I  shall  now  quote,  seems  more 
applicable  to  this  than  to  any  other  period  of  the  Civil  War :  "  Qoa 
propter  mollitiem  scholasticam  indignatus  cum  area  et  Israel  sub  dio 
erant  ad  eandem  d  pta  veruram  vUam  militarem  redii  atque  otium 
securitatem  et  qusecumque  mihi  chara  f  uere  pubUcaB  utilitate  litavi 
meosque  labores  quantuloscumque  sinceri  cordis  affectu  devovL" 

The  Marquis  of  Argyle  had  then  come  to  the  camp  of  Lesly,  as 
we  know  from  Baillie's  graphic  description  of  the  scene  on  Dunse 
Hill:  "Our  brave  and  rich  hill;  ...  for  I,  quoth  the  wren,  was 
there  among  the  rest,  being  chosen  preacher  by  the  gentlemen  of 
our  shyre  (Ayrshire),  who  came  late  with  my  Lord  Eglinton."  For  he 
mentions  in  the  same  letter  to  Spang  of  26th  September,  which 
contains  this  d^cription :  "  Aigylle  was  sent  for  to  the  treatie  of 
peace,  for  without  him  none  would  mint  to  treat;  he  came  and 
sett  up  his  tent  in  the  hill,  but  few  of  his  people  with  him." 

Nodiing  seems  more  probable,  therefore,  than  that  Stair,  although 
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Glencaim's  regiment,  to  which  he  originally  belonged,  was  not 
present,  had  joined  some  of  the  other  Ayrshire  corps,  Lowdoun's  or 
Montgomerie's,  Eglinton's  or  Lauder's,  and  that  either  after  the 
Pacification  of  Berwick,  which  gave  for  a  time  hopes  of  peace,  or  in 
the  following  year,  Stair  was  again  allowed  to  resume  his  natural  bent 
for  a  civil  life,  from  which  the  scholar  and  lawyer,  though  ready  when 
any  real  need  of  his  country  calls,  is  not  diverted  by  false  alarms 
or  for  a  doubtful  cause.  Whatever  may  have  been  the  exact  dat«, 
his  return  to  the  University  was,  as  we  now  learn  for  the  first  time 
from  this  Dedication,  due  to  the  influence  of  the  Argyle  family. 
"  Verum  tamen,"  he  says,  "apud  te  valuit  mei  desiderium  et  memoria 
nt  in  AngM  revocatum  pubUcaeque  authoritatis  mandate  reducem 
obtinuisti  ut  te  in  hac  academia  attenderem  et  (quod  singulare  erat) 
sine  officio  quo  tum  fungebar  jactura  aut  dispendio."  The  office 
which  Stair  was  allowed  to  retain  seems  to  have  been  his  command 
in  the  army,  and  this  explains  the  lines  of  the  contemporary  satirist : 

"  How  Captaine  Staires  in  syllogistic  field 
Made  Dominie  Ronald  to  nis  vallour  yield. 
At  that  fiiBt  triumph  Glasgow  College  saw 
The  juggler  tum  his  sword  to  ferula.'' 

The  remainder  of  the  Dedication  gives  us  no  further  information 
as  to  Stair's  life,  being  occupied,  as  is  usual  in  such  compositions, 
with  compliments  to  Lord  Lome  and  his  father,  whose  example  he 
exhorts  him  to  imitate — "Perge  ergo  quod  residuum  est  gene- 
Tossissime  Domine  juventutis  floribus  provectioris  aetatis  respon- 
deant  fructus  et  efflorescentiae  felicitas.  Habes  ob  oculos  familiare 
exemplar  notissimum  tibi  et  cognatissimum  illustrissimi  Marchionis 
ParentiB  tui  nobiUssimi  vitam  per  omnem  statum  prosperum  et  ad- 
versum  turbidum  et  quietum  velut  unicam  tibi  prseponendam  et 
imitandam  ideam." 

We  learn  from  the  records  of  the  University  that  Lord  Lome 
was  one  of  the  members  of  the  fourth  class  in  Arts  in  March  1643, 
and  he  would  therefore  have  reached  the  time  for  graduation  in 
July  1646,  when  this  declaration  was  written.  His  name  is  not, 
however,  included  in  the  list  of  disputants  appended  to  it,  so  it 
would  appear  that  he  did  not  proceed  to  his  degree,  having  perhaps 
before  this  time  left  Glasgow,  though  it  is  possible  he  still  remained 
there,  as  he  mentions  in  his  speech  before  the  Court  of  Justiciary 
in  1681,  "  As  soon  as  1  passed  the  schools  and  colleges  I  went  to 
travel  to  France  and  Italy,  and  was  abroad  1647, 1648,  and  till  the 
end  of  1649/'! 

Amongst  those  who  did  graduate  it  is  interesting  to  notice  the 
name  Robertus  Laus — the  student  whose  notes  of  Stair's  lectures 
are  still  preserved  in  the  Advocates'  Library.  The  Theses,  written 
as  the  custom  was  by  Stair  as  regent,  and  which  the  students  he 
had  educated  were  to  defend,  are  on  the  customary  topics, — ^Logic, 

^  state  Trials,  yiii.  910. 
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Metaphysics,  Physics,  Mathematics,  and  Ethica  A  certain  clear- 
ness and  precision  of  expression  distinguishes  them  from  the  many 
similar  productions  which  were  every  year  poured  forth  fiom 
the  Universities  of  Scotland  and  of  Europe,  but  they  are  steeped  in 
a  dry  scholastic  mannerism  that  deprives  them  of  much  interest 
in  our  time,  which  has  so  entirely  chuiged  its  mode  of  thinking,  and 
believes,  probably  with  justice,  that  such  a  style  of  composition 
strangles  original  thought 

Of  much  more  interest  than  the  Thesis  itself  is  the  fact,  now  first 
established,  of  the  early  connection  between  Stair  and  the  Argyle 
feimily,  which  was  to  continue  throughout  the  vicissitudes  of  the 
eventful  period  in  which  the  lives  of  the  tutor  and  his  pupil  were 
cast. 

The  Marquis  of  Argyle  was  the  representative  leader  amongst  the 
Scottish  laity  of  the  moderate  party  of  the  Covenanters — who,  if 
the  Stuart-s  would  only  have  accepted  the  Covenant,  and  stood  by 
the  Presbyterian  Established  Church,  were  prepared  to  support  the 
monarchy  against  all  its  enemies.  But  this  was  an  impossible 
condition,  and  after  placing  the  crown  on  the  head  of  Charles  IL 
in  1650,  and  yielding  only  a  i*eluctant  and  compulsory  obedience 
to  the  government  of  Cromwell,  Aigyle  was  the  first  victim  of  the 
Restoration.  He  was  beheaded  on  27th  May  1661.  "  I  had  the 
honour,"  he  said  at  his  execution,  "to  place  the  crown  on  the  king's 
head,  and  now  he  hastens  me  to  a  better  crown  than  his  own." 

His  son,  Stair's  pupil,  must  have  been  bom  about,  probably 
before,  1630 ;  the  exact  date  is  unknown,  but  he  can  scarcely  have 
commenced  his  studies  at  Glasgow  in  1643  under  the  age  of  thir- 
teen, and  the  date  of  his  marriage  in  1650^  points  to  the  same,  or 
even  an  earlier  date.  After  completing  his  education  he  travelled 
in  France  and  Italy,  and  soon  after  his  return  to  Scotland  married 
Lady  Mary  Stuart,  the  eldest  daughter  of  the  fifth  Earl  of  MuiTay. 
In  the  same  year  he  received  a  commission  as  Colonel  in  the  Foot 
Guards,  in  which  capacity  he  served  on  the  Eoyalist  side  at  Dunbar. 
After  the  defeat  of  Worcester  he  retired  to  the  Highlands,  and 
maintained  so  strictly  his  adherence  to  the  defeated  cause  that  he 
was  exempted  from  Cromwell's  general  pardon  to  the  Scotch  in 
1654.  In  the  following  year  Middleton  induced  him  to  submit  to 
the  Protector,  but,  as  he  was  still  suspected  of  Eoyalist  sympathies, 
he  was  imprisoned  in  Edinburgh  Castle  by  Monk,  where  he  remained 
till  the  Beistoration.  Being  then  released,  he  went  to  London,  where 
he  was  well  received  by  Charles,  and  pleaded  hard  for  his  father's 
pardon,  but  without  eflfect.  If  we  credit  Burnet,  Charles  II.  on  the 
occasion  showed  himself  an  adept  in  that  duplicity  which  had  marked 
his  father.  "  Argyle,"  he  says,  "  writ  by  his  son  to  the  king  asking 
leave  to  come  and  wait  on  him.   The  king  gave  an  answer  that  seemed 

1  18th  May  1660.  Lament's  Diary,  p.  10.  Stair  himself  Inureated  at  the  age  of 
eighteen ;  hut  there  are  instances,  as  in  the  case  of  Bishop  Burnet,  of  degrees  taken  by 
boys  of  fourteen. 


STAIB  AND  AB6TLK  117 

to  encourage  it,  but  did  not  lead  him  to  anything.  I  have  foigot 
the  words.  There  was  an  equivocating  in  them  that  did  not  become 
a  piinca  But  his  son  (i.e.  Lord  Lome)  told  me  he  wrote  them  very 
particularly  to  his  father  without  any  advice  of  his  own.  Upon 
that  the  Marquis  of  Argyle  came  up  so  secretly  that  he  was  within 
Whitehall  before  his  enemies  knew  anything  of  his  journey.  He 
sent  his  son  to  the  king  to  beg  admittance,  but  instead  of  that  he 
was  sent  to  the  Tower."  ^ 

After  his  father's  execution,  the  Scottish  Parliament,  then  under 
the  influence  of  Middleton,  seized  upon  an  anonymous  letter  written 
by  Lord  Lome  to  Lord  Duffus  as  a  pretext,  and  procured  from  the 
King  an  order  by  which  he  was  forced  to  return  to  Edinburgh.  As 
soon  as  he  arrived  there  he  was  summoned  before  Parliament, 
refused  bail,  and  imprisoned  for  the  second  time  in  Edinburgh 
Castla  Like  Stair,  however,  he  found  a  friend  in  Lauderdale, 
whose  wife's  niece  he  had  niaiTied  as  his  second  wife,  and  when 
that  nobleman  was  placed  at  the  head  of  affairs  after  the  fall  of 
Middleton  in  1663,  sdthough  he  had  been  found  guilty  of  leasing- 
making,  or  sedition,  and  sentenced  to  death,  he  was  released,  and 
his  estates  and  the  title  of  Earl  were  restored.  In  1664  he  was 
allowed  to  take  down  his  father's  head  from  the  Tolbooth,  where  it 
had  been  exposed,  since  his  execution,  on  the  same  spike  on  which 
the  head  of  Montrose  had  formerly  stood. 

A  curious  correspondence  between  Argyle  and  Lauderdale  has 
been  preserved,  from  which  we  learn  that  he  was  now  again  brought 
into  contact  with  Stair  in  a  different  relation  from  that  in  which 
they  had  first  been  made  acquainted  with  each  other.  Stair  had 
become  a  Lord  of  Session,  and  the  great  debts  the  Argyle  family 
had  incurred  during  the  troubles  rendered  some  arrangement  with 
their  creditors  necessary.  This  was  effected  by  the  appointment  of 
a  fioyal  Commission  to  consider  the  validity  of  the  creditors'  claims, 
which  was,  in  fact,  a  sort  of  Bankmptcy  Commission,  and  Stair 
was  nominated  one  of  the  commissioners.' 

By  the  terms  of  this  arrangement  Argyle  received  a  gift  from  the 
Crown  of  his  forfeited  estates.  Provision  was  made  for  the  pay- 
ment of  wadsets  and  his  father's  debts.  His  mother's  jointure  and 
the  younger  children's  provisions  were  also  to  be  paid.  Argyle 
was  to  receive  an  estate  of  £15,000  a  year,  and  the  remainder  of  the 
property  was  to  be  divided  equally  amongst  the  Marquis's  children.^ 

From  the  same  source  we  are  also  informed  that  Stair  was  about 
this  time  called  upon  to  decide  in  a  dispute  between  Argyle  and 
the  Bishop  of  the  Isles  as  to  the  property  of  the  Island  of  Canna, 
which,  though  the  account  Argyle  gives  of  it  to  Lauderdale  acquits 
Stair  of  the  charge  of  partiality  as  a  judge  his  enemies  sometimes 
brought  against  him,  shows  how  perilous  were  the  temptations  to 

^  Burnet's  History  of  his  own  Time,  p.  106. 

*  Letters  of  Earl  of  Argyle  to  Lauderdale,  Bannatyne  Club,  p.  7. 

>  Lochiel's  Memoirs,  by  Mr.  Jobn  Dnimmond,  pp.  167,  170  195. 
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which  he  was  exposed.  "The  Bishop  of  the  Isles,"  he  writes, 
"  pretends  a  right  of  property  to  the  Isle  of  Canna,  and  did  en- 
deavour to  put  himself  in  possession  two  years  ago.  I  did  not  at 
first  understand  the  business,  and  I  was  so  tender  of  it  that  first  I 
called  my  advocates  and  made  them  debate  it  with  him  before 
me.  After  that  I  took  the  Bishop  before  my  Lord  Staires  as  a 
friend  to  both  ;  he  wovM  give  no  opinion  because  he  was  to  judge  it, 
but  I  was  glad  he  should  hear  us,  for  the  bishop  complains  a  little 
severely,  and  threatens  to  inform  his  Majesty  that  he  is  oppressed 
because  I  alleadge  I  possesse."  ^ 

During  the  greater  part  of  the  reign  of  Charles  IL,  Argyle,  like 
Stair,  maintained  his  allegiance  to  the  Crown,  and  in  his  speech  in 
the  Court  of  Justiciary,  on  his  trial  in  1681,  he  claims  credit  for 
having  been  prepared  to  assist  in  the  suppression  of  the  insurrec- 
tion in  1666,  and  for  having  sent  a  messenger  to  General  DalzeU 
just  before  the  battle  of  Pentland  Hill,  informing  him  that  he  had 
raised  about  2000  men  to  support  the  royal  causa  But  when  the 
Duke  of  York  came  to  Scotland,  and  the  Test  Act  was  passed  in 
1681,  the  moderate  Presbyterians  felt  the  time  was  at  last  come 
when  they  could  no  longer  iseconcile  loyalty  to  the  Crown  with 
loyalty  to  their  country  and  their  faith.  Stair  was  deprived  of  his 
office  of  President  of  the  Court,  and  Argyle,  having  declared  that 
he  took  the  test  only  so  far  as  consistent  with  itself  and  the  Pro- 
testant religion,  was  tried  under  the  Acts  of  Parliament  against 
leasing-makers  and  slanderers  of  the  King  for  the  crimes  of  perjury 
and  treason.  The  charge  of  perjury  was  too  absurd  even  for  a  jury 
of  which  his  hereditary  enemy  Montrose  was  Chancellor,  and  his 
chief  opponents  were  members,  but  by  a  constructive  interpretation, 
similar  to  that  a  century  later  applied  to  the  English  Treason 
Statutes  by  the  Crown  lawyers  of  George  III.,  he  was  found  guilty 
of  treason  and  condemned  to  death.  It  is  interesting  to  notice 
similar  constitutional  principles  expounded  by  Lockhart,  and  the 
other  lawyers  who  defended  him,  to  those  which  were  still  more 
clearly  enforced  with  better  success  by  the  eminent  Scotchman 
who  became  the  most  brilliant  ornament  of  the  English  bar.  Since 
Erskine's  great  victory,  the  greatest  ever  won  by  a  British  lawyer 
in  a  law  court,  constructive  crimes  have  been  banished  from  the 
courts  of  our  country  in  which  justice  is  administered,  though  they 
nre  still  sometimes  to  be  met  with  in  the  proceedings  of  ecclesiastical 
tribunals  which  have  not  learnt  to  distinguish  justice  from  policy. 

Amongst  Aisle's  advocates  was  Stair's  eldest  son.  Sir  John 
Dalrymple,  whose  reputation  as  a  lawyer  was  first  made  by  his 
pleading  in  this  trial.  Argyle  escaped  from  prison  in  the  dress  of  a 
page  of  his  step-daughter.  Lady  Sophia  Lindsay,  and,  after  lurking 
some  months  in  London,  went  over  to  Holland  in  1682.  Here  Stair 
soon  followed  him,  and  in  the  anxious  years  of  exile  which  inter- 
vened, until  Argyle  returned  on  the  ill-fated  expedition  in  1685, 
^  Lochiel's  Memoirs,  by.  Mr.  John  Drammond,  p.  19. 


IMPLIICD  ENTRY.  119 

during  which  James  II.  was  completing,  by  his  tyrannical  and  per- 
secuting government,  the  xuin  of  the  Stuart  race,  there  can  be  little 
doubt  that  the  tutor  and  his  pupil  were  once  more  brought  into  close 
personal  contact  In  the  criminal  trials  to  which  the  expedition  of 
Aigyle  gave  rise,  notwithstanding  the  infamous  means  used  to  extort 
evidence  by  torture  from  Carstaires  and  Spence  Argyle's  servant,  no 
sufficient  proof  was  obtained  of  Stair's  complicity  in  the  expedition. 
Carstaires,  after  torture,  only  deposed  that  "  he  found  Stair  shy," 
and  that  the  Earl  of  Argyle  told  him  that  "  he  thought  Stair  might 
be  gained  to  them ;"  and  Spence's  deposition,  which  named  Stair, 
wrung  from  him  after  he  had  been  twice  tortured  with  the  thumbi- 
kins,  to  avoid  the  more  excruciating  agony  of  the  boot,  cannot  be 
deemed  worthy  of  credence.  It  appears  not .  improbable  that  his 
greater  prudence  made  him  hold  sdoof  from  an  attempt  which  the 
event  proved  to  be  premature.  Argyle  was  taken  prisoner  after 
his  scanty  band  of  followers  had  been  dispersed  at  Kilpatrick  by 
Lord  Dumbarton,  and  on  20th  June  1685  he  was  executed  without 
further  trial  on  the  old  sentence  pronounced  against  him  in  1681. 
His  epitaph,  written  by  himself,  is  one  of  those  pieces  which  has 
been  preserved  on  other  grounds  than  their  poetic  merit : — 

**  Know,  passenger,  that  shall  have  so  much  time 
To  view  my  grave,  and  ask  what  was  my  crime, 
No  stain  oi  honour,  no  black  vice's  brand, 
No  secret  guilt  e'en  made  me  fly  the  land. 
Love  to  my  country,  Truth  condemned  to  die, 
Forced  my  old  hands  forgotten  arms  to  try. 
On  my  desi^  though  Providence  has  frowned, 
Yet  God  at  last  will  surely  raise  His  own. 
Another  hand,  with  more  successful  speed, 
Shall  raise  the  remnant,  bruise  the  serpent's  head." 

In  little  more  than  three  years  the  prophecy  with  which  it  con- 
cludes was  accomplished.  Stair,  more  fortunate  than  his  old  pupil 
and  Mend,  returned  to  Britain  with  William  of  Orange,  whose 
"successful  speed"  delivered  our  country  from  the  degenerate 
descendants  of  the  once  noble  race  of  Stuart,  and  restored  the 
principles  of  the  Constitution  for  which  Argyle  died  and  Stair 
suffcor^  exile. 
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It  has  always  been  a  principle  of  decision  by  the  Judges,  and  of 
lq;islation  by  Parliament,  that,  in  questions  affecting  the  title  to 
landed  estate,  great  importance  will  be  attached  to  what  may  be 
caUed  "  conveyancing  use  and  wont,"  the  general  practice  and 
imderstanding  on  which  titles  have  for  some  time  been  made  up. 
Even  when  this  involves  a  sacrifice  of  the  precise  symmetry  of  legal 
definition,  the  advantages  are  none  the  less  obvious  of  following  an 
established  custom  which  is  not  in  itself  mischievous  or  inadequate 
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to  the  purposes  of  a  system  of  tides  to  land  And  where  legal 
principle  and  professional  practice  both  pointed  to  the  same  result, 
it  is  not  conceivable  that,  upon  an  irresponsible  view  of  the  public 
advantage,  any  court  of  law  would  venture  to  lay  down  a  new  nile  in 
such  matters  inconsistent,  it  might  be,  with  valuable  vested  pecuniary 
rights.  What,  however,  could  not  be  done  in  the  administration  of 
the  common  law,  the  Court  of  Session  have  certainly  succeeded  in 
doing  by  way  of  interpretation  of  a  statute,  and  in  defiance,  as  we 
think,  of  the  plain  declarations  of  the  statute.  We  refer  to  the 
cases  of  Ferrie^s  Trustees  v.  Bayley  (May  26, 1876, 14  Sa  L.  R  p. 
480),  and  Bossmare's  Trustees  v.  Braumlie  (Nov.  23, 1877, 15  Sa  L. 
R  p.  129),  in  which  the  Second  and  the  First  Divisions  have  suc- 
cessively decided  that,  since  the  passing  of  the  Conveyancing  Act, 
1874,  it  is  not  competent  for  a  purchaser  who  is  infeft,  and  not 
possessing  on  a  personal  title,  to  tender  the  heir  of  the  last-entered 
vassal  for  an  entiy  on  pajonent  of  relief  duty  in  answer  to  the 
superior's  demand  for  a  composition. 

In  the  first  of  these  cases  the  damimum  utile  had  been  conveyed 
by  A.  in  1832  by  a  disposition  containing  an  obligation  to  infeft,  a 
me  vel  de  me,  a  procuratory  of  resignation,  and  a  precept  of  sasine. 
On  this  B.  took  infeftment,  and  on  A.'s  death  in  1868  A.'s  heir  was 
entered  as  vassal  in  the  mid-superiority  by  precept  of  dare  constat  from 
the  superior.  On  B.'s  death  in  1873  the  trustees  of  his  settlement 
made  up  a  title  to  the  dominium  utile  by  notarial  instrument,  and 
conveyed  to  C,  who  was  infeft  in  1874,  prior  to  the  passing  of  the 
Conveyancing  Act,  1874.  In  1876  A.'s  heir  also  died,  the  fee 
became  vacant,  and  it  appeared  that  C,  although  a  singular  succes- 
sor, deriving  title  through  the  sale  of  1832,  was  also  heir  of  the  heir 
of  A.  On  being  asked  for  a  composition,  C.  therefore  replied  that 
he  was  entitled  to  tender  himself  for  entry  as  an  heir,  either  by 
precept  of  dare  constat,  or  on  special  service,  and  that  he  was 
liable  only  in  relief  duty.  We  do  not  notice  the  aigument  that 
there  being  a  contract  or  quasi-contract  between  the  true  owner  and 
the  mid-superior,  the  estate  of  the  latter  was  not  defeasible  at  the 
will  of  the  former  at  the  date  of  his  infeftment.  It  was  held  by 
Lord  Justice-Clerk  Moncreiff  and  liOrd  Ormidale  (dissenting  Loid 
Gifford),  affirming  the  judgment  of  Lord  Curriehill,.  that  by  the 
operation  of  the  Conveyancing  Act,  1874,  C.  was  not  so  entitled  to 
tender  himself  as  heir.  It  was  distinctly  admitted,  and,  indeed, 
could  not  be  disputed  without  re-considering  the  well-considered 
case  of  Hyslcp  v.  Shaw  (May  13, 1863,  1  Macph.  635),  that  under 
the  old  law,  before  1874,  ttie  disponee  was  perfectly  entitled  to 
bring  forward  the  heir,  or  one  heir  after  another,  and  that  the 
superior  was  bound  to  enter  the  heir  if  the  heir  consented  to  enter. 
There  thus  existed  a  contingent  right  of  perpetual  escape  from  the 
payment  of  composition,  and  it  makes  no  difference  in  a  question 
with  the  superior  that  this  right  could  not  be  separately  ^exer- 
cised by  the  disponee,  but  required  the  concurrence  of  the  heir. 
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Superiors  were  naturally  irritated,  and  frequently  called  this  form 
of  title  an  evasion  of  their  legal  right.  In  Ferrier's  Trustees  Lord 
Orinidale  called  it  "a  techni^  mancbuvre  or  device."  But,  with 
the  single  exception  of  Mr.  Duff,  no  Scotch  conveyancer  of  any 
eminence  has  ever  doubted  that  the  superior's  obligation  was  one 
well  ascertained  and  defined  by  law.  It  was,  indeed,  the  only 
doctrine  consistent  with  feudal  principle,  and  it  was  supported  by 
a  large  amount  of  conveyancing  practice.  What  is  more  to  the 
present  purpose,  it  was  not  disputed  in  Ferrier's  Trustees  v.  Bayky, 
— for  the  Judges  say  that  the  law  has  been  changed  by  the  Convey- 
ancing Act,  1874.  Their  argument  is  this:  that  section  4  sub- 
section 2,  of  that  Act  gives  to  every  infeftment,  whatever  its  date, 
the  effect  of  a  confirmation  of  the  infeftment  according  to  the  exist- 
ing law  and  practice.  The  effects  of  confirmation  were  chiefly 
these :  (1)  confirmation  of  base  infeftment ;  (2)  evacuation  of  mid- 
superiority  ;  (3)  liberation  from  the  obligations  in  the  feu-charter  of 
those  liable  imder  the  old  investiture ;  (4)  discharge  absolutely  of 
casualties  to  date  of  charter  and  of  arrears  of  feu-duties.  As  Lord 
Curriehill  admits,  however,  the  Act,  section  4,  sub-sections  2  and  3, 
expressly  declares  that  the  3rd  and  4th  effects  will  not  follow  from 
a  statutory  implied  entry,  for  it  provides  that  liability  under  the 
original  investiture  shall  continue  until  intimation  under  the 
statute,  and  it  excludes  the  discharge  which  was  formerly  implied 
by  confirmation.  But  it  was  said  by  the  majority  of  the  Judges 
that^  as  the  fee  is  filled  by  the  implied  entry,  it  is  necessarily 
impossible  to  tender  the  heir  for  an  entry  to  the  mid-superiority 
which  has  been  destroyed  In  the  language  of  Lord  Curriehill: 
"  One  of  the  main  objects  of  this  statute  was  not  only  to  facilitate 
conveyancing,  but  to  abolish  the  creation  of  mere  technical  base 
fees  and  mid-superiorities,  which,  by  a  rigid  adherence  to  old  feudal 
forms,  had  complicated  and  encumbered  progresses  of  title,  without 
conferring  any  real  benefit  on  any  of  the  parties  concerned."  The 
statute,  however,  contains  no  prohibition  of  base  infeftments,  and, 
although  it  prohibits  generally  all  writs  by  progress,  it  specially 
excepts  precepts  of  dare  constat  and  writs  of  acknowledgment. 
Two  views  may  be  taken  of  the  effect  of  this  entry  by  impli- 
catioa  It  has  either  all,  or  only  some,  of  the  effects  of  con- 
firmation. We  have  already  seen  that  some  are  excepted  by 
the  statute,  and  it  may  be  that  others  are  excepted  from  the 
nature  of  the  case.  Is  it,  then,  prohibited  by  the  statute  for 
every  person  infeft  in  lands  to  make  up  a  title  as  heir  of  the  last 
entered  vassal  ?  In  FerrieT's  Trustees  it  was  strongly  urged  by  Lord 
Gifford,  who  dissented,  that  even  after  infeftment,  or  implied  con- 
firmation, there  might  be  a  title  made  up  as  heir  of  the  seller.  This 
would  of  course  1^  competent  if  the  disponee  were  holding  on  a 
personal  title,  for  there  would  then  be  noimpUed  confirmation,  and, 
perhaps,  such  a  case,  along  with  the  case  of  simple  succession  with- 
out disposition,  sati££es  the  language  in  which  the  statute  has  re- 
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served  the  right  to  grant  a  precept  of  elare  Constat  or  writ  of  ac- 
knowledgment. But,  although  that  reservation  is  introduced  by 
way  of  proviso  on  the  general  prohibition  to  grant  writs  by  progress, 
yet  the  language  in  which  it  is  made  is  veiy  strong  and  compre- 
hensive :  "  nothing  in  this  Act  contained  "  is  to  prevent  the  grant- 
ing of  precepts  of  dare  constat.  If  words  are  to  receive  their  natural 
meaning,  this  evidently  means  something  wider  than  "  nothing  in 
the  foregoing  section  contained  "  (a  well-known  phrase  to  Parlia- 
mentary draughtsmen),  and  must  therefore  include  the  matter  of 
implied  confirmation,  which  the  statute  immediately  in  the  same 
section  proceeds  to  deal  with.  If,  however,  the  reservation  is  said 
not  to  apply[to  the  case  of  implied  confirmation,  it  might  be  argued, 
that  if  the  power  to  make  up  a  title  as  heir  of  the  seller  is  necessary 
to  protect  the  purchaser  from  a  casualty  to  which  he  was  not  liable, 
if  the  heir  consented  to  enter,  before  the  Act,  and  if,  as  the  Act 
provides,  the  implied  entry  does  not  entitle  a  superior  to  demand  a 
casualty  sooner  than  he  could  by  the  law  prior  to  the  Act,  then  by 
necessary  implication  power  is  reserved  to  make  up  a  title  as  heir 
of  the  seller.  Such,  indeed,  would  be  the  proper  criticism  of  the 
Lord  President's  judgment  in  Rossmore^s  Tru^stees,  for  he  says  that  a 
casualty  is  due  by  the  mere  fact  of  implied  confirmation.  The  4th 
sub -section  of  section  4,  however,  clearly  shows  that  the  Act  con- 
templates the  death  of  the  vassal,  and  not  the  implied  confirmation 
as  the  occasion  of  liability:  for  it  authorizes  a  petitory  action 
against  the  disponee  whether  infefb  or  not.  But  whether  a  double 
title  might  in  such  circumstances  be  made  up  or  not ;  and  whether 
or  not  under  the  old  law  a  precept  of  dare  constat  might  be  granted 
by  a  superior  who  had  granted  a  charter  of  confirmation ;  or  whether 
the  reasons  urged  against  the  possibility  of  the  latter  course  have 
any  application  to  a  case  of  title  being  made  ipso  fado  by  law  : 
the  true  view  of  this  question  is,  we  think,  that  taken  by  Lord 
Gifford  in  Ferrier^s  Tnistees,  and  Lord  Deas  in  Sossmore's  Trustees. 
These  Judges  point  out  that,  whatever  simplification  of  title  takes 
place  under  the  Act,  it  is  anxiously  declared  that  the  pecuniary 
rights  and  liabilities  of  superior  and  vassal  shall  remain  the  same : 
that,  as  we  said  before,  the  implied  entry  does  not  hasten  a 
superior's  right  to  a  casualty.  In  defence  of  the  two  judgments 
which  the  Court  has  pronounced,  it  is  said  that  this  declaration 
was  intended  to  apply  to  the  case  where  the  vassal  was  not  dead, 
and  where,  therefore,  a  premature  claim  for  composition  might  have 
been  made,  on  the  ground  that  the  entry  by  confirmation  necessarily 
implied  this.  It  would,  however,  have  been  difficult  to  show  that, 
according  to  the  old  law,  where  the  disponee  had  an  alternative  title 
which  he  was  interested  in  completing,  he  could  be  held  to  have 
agreed  to  pay  composition  by  applying  for  a  public  entry  in  his 
character  of  singular  successor.  But  assuming  that  the  declaration 
in  the  statute  includes  the  case  of  a  vassal  being  still  alive,  it 
certainly  includes  a  good  deal  more ;  and  this,  in  particular,  tmless 
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the  contraTy  appear  from  other  parts  of  the  Act,  that  the  disponee 
is  not  to  be  compelled  to  pay  perhaps  many  thousands  of  pounds, 
because  he  had  taken  (it  may  be,  before  the  Act)  the  ordinary  pre- 
caution of  infefting  himself,  and  although  before  the  Act  he  was 
unquestionably  entitled  to  tender  a  series  of  heirs,  and  so  postpone 
composition  it  might  be  for  generations.  Whether  this  was  a  whole- 
some or  desirable  state  of  kind-titles  is  a  totally  different  question, 
which  cannot-possibly  affect  the  interpretation  of  the  statute.  But 
the  aigument  against  the  superior's  claim  is  certainly  not  met  by  a 
suggestion  made  by  the  Lord  President  in  Bossmare's  Trustees,  that 
"  if  it  had  been  the  purpose  of  this  statute  to  perpetuate  that  qtuisi 
right  of  a  purchaser  to  bring  forward  an  heir,  it  would  have  been 
very  easy  to  do  so  by  a  few  words  in  this  enactment ;  by  saying  that 
the  superior  shall  not  be  entitled  to  a  casualty  as  upon  the  entry  of 
a  singular  successor  if  there  be  in  existence  the  heir  of  the  vassal  last 
entered  with  the  superiorJ'  Nobody  maintains  that  this  was  the  state 
of  the  law  at  any  time :  the  existence  of  an  heir  is  no  answer  to  a 
claim  for  composition,  if  the  heir  does  not  come  forward  to  complete 
an  entiy.  But,  passing  from  verbal  criticism,  it  would  have  been 
contrary  to  the  general  plan  on  which  statutes  are  framed  to  insert 
such  a  declaration.  As  in  this  particular  case,  reservations  are 
generally  made  in  general  terms,  which,  it  is  here  aigued,  extend  to 
the  matter  in  dispute.  Of  every  doubtful  interpretation  of  a  statute 
it  may  be  said  that  the  difficulty  might  have  been  avoided  by  the 
use  of  certain  expressions.  Besides,  where  there  is  a  distinctly 
ascertained  legal  right  in  existence,  express  words  are  required  to 
destroy  it;  and  as  the  right  to  tender  the  heir  is  not  necessarily 
connected  with  the  practice  of  granting  writs  by  progress,  there  is 
no  room  for  necessary  implication.  The  whole  statute  is  in  favour 
of  vassals.  In  conclusion,  we  doubt  whether  the  majority  of  the 
Judges  in  these  two  cases  have  sufficiently  considered  the  really 
valuable  and  widely  exercised  right  of  the  disponee  which  they 
have  DOW  destroyed.  As  Lord  Deas  has  observed,  the  right  has 
been  aUowed  for  in  settling  many  a  sale.  They  have  certainly 
under-estimated  the  extent  to  which  the  right  was  enforced  in 
practice ;  and  a  legal  right  is  not  weakened  by  calling  it  a  ''  fiction," 
a  *'  device,"  or  a  "  technicality."    All  property  titles  are  technical 
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40  AND  41  VICT.  CAP.  53. 
No.  II.— PART  Ih^continued. 

Supplemental  Provisions. 

(/)  Jurisdiction, 

In  our  last  number  we  considered  the  provisions  of  the  above  Act 

down  to  the  end  of  the  36th  section.    The  next  division  of  the  Act 
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treats  of  the  Sheriff  and  other  officers :  the  present  jurisdiction  of 
these  persons  over  prisons  locally  situate  in  their  respective  counties 
or  burghs  is  to  continue,  and  all  powers  necessary  to  give  effect  to 
the  Act  are  by  this  section  (sea  37)  conferred  upon  such  officers ; 
but  the  Secretary  of  State  may  do  away  with  such  jurisdiction,  by 
declaring  that  a  prison  is  to  be  considered  the  prison  of  a  particular 
county  or  burgh,  though  not  locally  situate  within  them,  in  which 
case,  we  presume,  the  jurisdiction  would  be  transferred  to  the  Sheriff 
and  other  officers  of  the  said  county  or  burgh.  By  the  next  section 
the  jurisdiction  and  responsibility  of  magistrates  of  burghs,  with 
regard  to  prisoners  under  sentence  of  death,  is  declared  to  be 
unaffected. 

(g)  DiscorUinuatice  of  Prisons. 

The  subject  which  is  next  discussed  in  the  Act,  viz.,  the  discon- 
tinuance of  prisons,  is  one  which  will  probably  give  rise  to  con- 
siderable difference  of  opinion  in  various  localities.  Power  is  given 
to  the  Secretary  of  State  (sea  39)  to  order  any  prison  he  may  think 
proper  to  be  discontinued.  The  sole  responsibility,  however,  does  not 
rest  upon  him  alone,  as  any  order  of  the  above  nature  must,  if  Par- 
liament be  sitting,  be  immediately  laid  before  it ;  or  if  not  sitting 
at  the  time,  the  order  is  issued  within  a  mouth  after  the  commence- 
ment of  the  next  session.  When  a  prison  is  discontinued,  it  may 
be  sold  by  public  auction,  and  the  price,  after  payment  to  the 
Exchequer  of  £120  for  each  cell  it  contained,  paid  over  to  the  Com- 
missioners of  Supply  and  magistrates  of  the  burgh  or  burghs  within 
the  jurisdiction  of  the  quondam  authority  of  the  discontinued 
prison.  The  Commissioners  of  Supply  and  magistrates  of  burghs 
may,  if  they  please,  purchase  the  prison,  and  then  either  re-sell  it 
or  do  what  they  like  with  it :  they  may  do  what  they  please  with 
the  price  they  get  for  it,  provided  that,  in  the  first  place,  such  price 
must  be  appUed  toward  the  extinction  of  any  sums  borrowed  in 
pursuance  of  this  Act.  If  the  prison  to  be  discontinued  forms  part 
of,  **  or  is  immediately  contiguous  to,"  any  buildings  belonging  to 
such  Commissioners  or  magistrates,  they  have  the  right  to  require 
the  Secretary  of  State  to  dispose  of  it  to  them  at  the  upset  price. 
The  conclusion  of  this  section  enacts  that,  if  a  prison  authority  has 
provided  sufficient  cell  accommodation  for  all  its  prisoners  in  any 
one  prison  or  prisons,  "  no  sum  shall  be  payable  under  this  section 
by  such  prison  authority  in  respect  of  the  discontinued  prison ;  and 
a  proportionate  deduction  shall  be  made  in  the  sum  payable  under 
'  this  section  by  such  prison  authority,  in  the  event  of  any  partial 
accommodation  in  excess  of  the  necessary  accommodation  having 
been  provided  in  such  other  prisons  belonging  to  that  authority." 
The  language  of  the  Act  here  is  not  very  clear,  as  there  is  no  sum 
mentioned  in  this  clause  as  payable  by  a  prison  authority ;  and  as 
the  Exchequer  gets  from  the  sale  of  the  prison  £120  in  respect  of 
each  cell,  it  is  difficult  to  see  for  what  sums  the  prison  authorities 
are  liable. 
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(A)  Status  of  Officers. 

The  next  part  of  the  Act,  consisting  of  three  sections,  is  devoted 
to  the  consideration  of  the  position  of  the  officers  of  a  prison. 
They  are  not  of  any  general  interest,  and  may  be  alluded  to  very 
briefly.  Section  41  provides  that  the  clerks  in  the  Edinburgh  office 
of  the  Managers  of  Perth  Prison  shall  continue  in  the  same  position 
and  perform  the  same  duties  as  heretofore,  and,  for  purposes  of 
superannuation,  the  years  of  previous  service  under  the  late  General 
Board  of  Directors  of  Prisons  in  Scotland  and  the  said  Managers  of 
Perth  Prison  will  be  taken  into  accoxmt.  As  regards  the  officers 
attached  to  prisons  (sec.  42),  they  are  to  hold  their  offices  by  the 
same  tenure  as  formerly,  perform  the  same  or  analogous  duties,  and 
receive  salaries  of  not  less  amount  than  at  present.  They  are  liable, 
however,  to  be  distributed  among  the  prisons  as  may  be  directed, 
and  are  not,  therefore,  permanently  attached  to  any  one  prison  in 
particular.  Military  and  naval  pensioners  are  to  enjoy  their  pen- 
sions without  deduction  in  addition  to  their  official  pay.  We  are 
sorry  not  to  observe  in  the  Act  a  statement  that,  in  the  appoint- 
ment of  the  inferior  officers  of  a  prison,  preference  would  be  given 
to  applicants  who  had  served  in  Her  Majesty's  forces.  Not  only 
would  this  have  an  additional  encouragement  for  respectable  and 
well-educated  men  to  enlist  in  the  army  for  a  certain  time,  but  it 
would  have  had  the  effect  of  procuring  Uie  best  class  of  men  that 
can  be  appointed  as  prison  officials,  men  who  are  accustomed  to  the 
care  and  management  of  persons  put  under  them.  No  doubt,  how- 
ever, due  weight  will  be  given,  in  the  appointment  of  such  officers, 
to  the  fact  of  their  having  served  in  the  navy  or  army.  The  43rd 
section  deals  with  superannuation  allowances  to  prison  officers,  into 
which  it  is  not  necessary  to  enter  in  detail  It  may  be  mentioned, 
however,  that  in  a  later  part  of  the  Act  there  are  two  sections  which 
have  reference  to  the  subject  of  superannuation.  By  one  (sec.  59) 
it  is  enacted  that  no  officer  shall  by  this  Act  be  entitled  to  super- 
annuation, the  conditions  of  whose  office  would  not  have  entitled 
him  to  such  allowance  under  the  Act  of  1860.  By  the  other  (sec. 
60),  the  clerk,  treasurer,  or  similar  officer  to  a  prison  authority,  may 
be  granted  a  retiring  allowance,  the  sum  so  payable  being  a  charge 
against  the  county  general  assessment,  or  pofice  assessment  of  a 
burgh. 

{%)  Miscdlaneom  MaMers. 

A  large  proportion  of  the  remainder  of  the  Act  is  classed  imder 
the  above  heading,  but  some  very  important  sections  are  to  be  found 
in  it.  The  first  section  in  it  (sec.  44)  contains  a  somewhat  re- 
markable provision,  inasmuch  as  it  gives  power  to  the  Secretary  of 
State  to  make  any  general  or  specisJ  regulations  as  to  the  mode  in 
which  sentences  of  hard  labour  are  to  be  carried  out.  In  making 
such  regulations  regard  shall  be  had,  we  are  told,  to  the  previous 
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convictions,  the  industry  and  the  conduct  of  the  prisoners.  The 
state  of  health  in  which  a  prisoner  may  be  is  not  mentioned,  but 
due  account  will  no  doubt  be  taken  of  this ;  in  fact  the  amount  of 
hard  labour  which  a  prisoner  will  have  to  undergo  will  depend 
greatly  upon  the  report  made  of  him  by  the  doctor  and  governor  of 
the  prison,  supplemented  by  the  observations  of  the  Prison  Com- 
missioners and  Visiting  Committee.  The  next  section  (sec.  45)  is 
one  of  the  most  useful  and  salutary,  to  our  thinking,  in  the  whole 
Act.  It  begins  with  a  regular  preamble,  pointing  out  that "  whereas 
it  is  expedient  that  a  clear  difference  shall  be  made  between  the 
treatment ''  of  untried .  persons  who  are  presumably  innocent  and 
are  only  detained  for  safe  custody,  and  convicted  persons,  who  are 
in  custody  for  the  purpose  of  punishment,  and  that  special  rules 
shall  be  in  force  in  regard  to  the  former  class  of  prisoners,  so  as  to 
make  their  confinement  as  littie  as  possible  oppressive,  it  is  enacted 
that  the  Secretary  of  State  shall  make  special  rules  as  to  (1)  the 
retention  by  the  prisoner  of  the  papers,  documents,  etc.,  in  his  pos- 
session at  the  time  of  his  arrest,  so  far  as  they  shall  not  be  required 
as  evidence  against  him,  and  are  not  ''reasonably  suspected"  of 
having  been  improperly  acquired  by  him ;  (2)  the  securing  of  private 
communication  between  the  prisoner,  his  solicitor  and-  friends,  due 
care  being  taken  that  evidence  is  not  tampered  with,  and  that  plans 
of  escape  are  not  made ;  (3)  arrangements  whereby  such  persons 
may  provide  themselves  with' better  diet  than  ordinary  prison  fare, 
and  generally  as  to  any  matter  which  may  be  conducive  to  the 
amelioration  of  the  condition  of  such  prisoners.  Such  special  rules^ 
if  carried  out  in  a  prudent  and  wise  spirit,  will,  it  is  expected,  do  a 
great  amount  of  good,  as  at  present  the  difference  between  the 
treatment  of  convicted  and  unconvicted  persons  is  small  indeed. 
The  greatest  practical  difficulty  which  will  occur  in  the  carrying  out 
of  these  rules  is,  we  think,  with  regard  to  the  conununication  between 
solicitor  and  client ;  if  such  communication  is  to  be  entirely  "  un- 
restricted and  private,"  as  mentioned  in  the  Act,  it  will  be  difficult 
to  prevent  communications  of  an  improper  character  being  made ; 
if,  on  the  other  hand,  written  communications  must  be  seen  by  the 
prison  authorities,  or  the  presence  of  a  warder  be  insisted  on  at 
personal  interviews,  it  is  not  easy  to  see  how  the  object  of  the  special 
rule  can  be  carried  out.  Special  rules  are  also  to  be  made  with 
regard  to  the  treatment  of  prisoners  convicted  of  sedition  (sec.  46) 
and  those  who  have  been  committed  for  contempt  of  Court. 

The  duties  of  the  medical  officer  of  a  prison  are  next  considered 
(sees.  48,  49).  The  first  of  these  sections  provides  that  when  the 
doctor  considers  it  necessary  to  apply  any  painful  test  to  a  prisoner 
to  detect  "  malingering/'  or  shamming  illness,  such  test  shall  only  be 
applied  by  authority  of  an  order  from  the  Visiting  Committee  or  a 
Commissioner.  The  medical  officer  is  to  visit  the  prison  at  least 
twice  a  week,  and  see  every  prisoner  at  least  once  in  that  time. 
Prisoners  in  the  punishment  cells  are  to  be  visited  daily,  as  are  also 
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those  that  are  sick,  whether  or  not  they  are  in  the  sick  cells.  The 
minds  as  well  as  the  bodies  of  the  prisoners  are  to  a  certain  extent 
put  under  the  medical  officer's  care.  If  he  thinks  the  mind  of  any 
prisoner  is  injuriously  affected  by  the  discipline  or  treatment,  he  is 
to  report  the  fact  to  the  governor,  with  such  directions  as  he  may 
think  proper.  He  is  also  to  direct  the  attention  of  the  chaplain  to 
cases  in  which  he  thinks  that  functionary  would  do  good.  A 
medical  register  is  to  be  kept,  in  which  is  to  be  entered  an  account 
of  the  state  of  each  prisoner,  his  disease  and  treatment ;  also  a 
report  every  quarter  of  the  general  hygiene  of  the  prison  as  r^ards 
diainage,  ventilation,  water,  etc.  Additional  mediced  assistance  may 
be  called  in  when  necessary,  and  no  serious  operation  is  to  be 
undertaken  without  previous  consultation  with  another  medical 
man. 

The  governor  of  a  prison  is  the  official  whose  duties  are  next 
dealt  with.  He  is  to  visit,  as  far  as  practicable,  the  whole  of 
the  prison  once  a  day,  and  see  every  male  prisoner  in  it.  He 
is  to  report  to  the  medical  officer  any  prisoner  whose  bodily 
or  mental  state  he  may  judge  to  require  attention,  and  shall 
carry  the  directions  of  the  medical  officer  with  regard  to  them  into 
effect  (sec.  51).  He  shall  deliver  a  list  of  the  prisoners  in  the 
punishment  cells  to  the  doctor  and  chaplain  daily ;  with  regard  to 
these  latter  prisoners  it  may  be  mentioned  that  it  is  not  in  the 
governor's  power  (sea  50)  to  order  confinement  to  the  punishment 
cells  for  a  period  exceeding  twenty-four  hours;  the  Visiting  Com- 
mittee, however,  are  empowered  to  order  similar  imprisonment  for 
a  fortnight.  To  this  body,  too,  must  be  reported  by  the  governor 
(sec.  52)  any  case  of  insanity  or  apparent  insanity  occurring  amongst 
the  prisoners.  When  a  prisoner  dies,  the  governor  has  to  give  three 
official  notices, — one  to  the  Procurator-Fiscal  of  the  district,  another 
to  one  of  the  Visiting  Committee,  and  a  third,  where  practicable,  to 
the  nearest  relative  of  the  deceased.  By  section  53  is  introduced 
a  species  of  inquest,  which  is  a  new  mode  of  procedure  in  Scotland. 
By  that  section  it  is  declared  that  the  Procurator-Fiscal  shall  hold 
a  "  public  inquiry "  before  the  Sheriff  or  Sheriff-Substitute  on  the 
body  of  every  prisoner  dying  within  the  prison,  and,  when  practic- 
able, sufficient  time  is  to  elapse  between  the  death  and  the  inquiry 
to  allow  the  attendance  of  the  next  of  kin  to  the  deceased. 

Section  54  deals  with  inspectors  of  prisons;  the  present  in- 
spectors are  to  continue  in  office,  and  their  position  is  pmctically 
unchanged  Power  is  given  (sees.  55  &  56)  to  the  Commissioners 
of  Supply  of  a  county  and  magistrates  of  a  burgh  to  borrow 
money,  and  to  the  t^ublic  Works  Loan  Commissioners  to  make 
them  the  necessary  advances.  The  legal  estate  in  every  prison  is 
to  be  vested  in  the  Prison  Commissioners  (sec.  57),  and  not  in  the 
Secretary  of  State.  Section  58  treats  of  the  rules  to  be  made  by  the 
Secretary  of  State ;  they  may  be  proved  under  the  Documentary 
Evidence  Act,  1868 ;  they  must  be  laid  before  Parliament,  and  have 
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its  approval,  otherwise  they  will  be  of  no  eflFect ;  and  they  are  not 
to  come  into  operation  until  they  have  been  laid  before  Parliament 
for  forty  days. 

(j)  District  Boards  of  Liiruicy. 

Although  the  above  subject  is  not  thought  worthy  of  a  special 
heading  in  the  Act  itself,  it  is  nevertheless  so  important,  that  we 
shall  here  except  it  from  the  herd  of  "  miscellaneous  provisions " 
with  which  it  is  classed  in  the  Act.  Section  «50  of  the  Act  20  &  21 
Vict.  cap.  71,  which  provides  for  the  constitution  of  the  present 
District  Boards  of  Lunacy,  is  (sec.  61)  repealed;  the  District 
Boards  are,  however,  to  continue  to  bear  the  same  name,  the  only 
real  change  being  that,  instead  of  the  members  of  such  Boards  being 
appointed  by  the  Prison  Authority,  they  are  now  to  be  nominated 
by  the  General  Board  of  Lunacy.  The  62nd  section  makes  pro- 
vision for  the  expense  of  a  District  Lunacy  Board  where  there  is 
no  District  Asylum,  into  which  it  is  not  necessary  to  go  in  detail. 
The  63rd  section  provides  for  the  collection  of  those  assessments 
which  have  been  formerly  collected  along  with  the  prison  assess- 
ment. The  following  section  (64)  incorporates  the  Lands  Glauses 
Gonsolidation  (Scotiand)  Act,  1845,  with  the  present  one,  for  the 
purpose  of  enabling  the  Prison  Gommissioners  to  acquire  lands,  etc. 
Glerks  of  Gourt  and  similar  oflScials  are  to  make  a  return  of  all  war- 
rants of  imprisonment  and  sentences  which  are  pronounced  in  their 
courts  (sec.  65).  The  Prison  Gommissioners  are  to  discharge  the 
duties  of  the  department  of  Judicial  Statistics  (sec.  66).  A  super- 
intendent of  that  department  is  to  be  appointed,  who  may  fill  any 
other  office  under  the  Prison  Gommissioners. 

Section  67  authorizes  Gommissioners  of  Supply  and  magistrates 
of  burghs  to  contribute  to  Beformatories  and  Industrial  Schools  out 
of  the  county  or  burgh  funds,  but  always  subject  to  the  approval  of 
the  Secretary  of  State.  Then  follows  a  power  of  submission  to 
Prison  Authorities  and  the  Government ;  and  the  remaining  clauses 
(69-71)  consist  of  definitions  of  the  various  terms  used  in  the  Act, 
which,  in  a  sketch  like  this,  need  not  be  particularized  It  may  be 
mentioned,  in  passing,  that  the  law  relating  to  the  aliment  of  civil 
prisoners  continues  unchanged  :  there  are  tiie  usual  sapient  defini- 
tions, of  a  kind  that  are  common  to  most  Acts  of  Parliament,  e.^., 
"  criminal  prisoners"  are  prisoners  who  are  not  civil  prisoners,  and 
the  like  lucid  explanations.  The  last  section  deals  with  the  Acts 
repealed  in  this  Act,  which  are  given  in  a  schedule  appended.  This 
schedule  does  not,  it  may  be  remarked,  contain  a  complete  list  of 
the  repealed  sections  of  Acts ;  20  &  21  Vict.  cap.  71,  sec.  50,  deal- 
ing with  District  Boards  of  Lunacy,  is  not  mentioned,  though  it  is 
distinctiy  repealed  in  the  61st  section  of  this  Act. 

We  had  intended  making  a  few  observations  on  the  scope  and 
general  tendency  of  the  Act,  but  our  limits  compel  us  to  defer  this 
to  another  occasion.    Meanwhile  we  may  say  that  we  cannot  con- 
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giatulate  the  draughtsman  of  the  Act  upon  his  work :  no  doubt  it 
was  a  difficult  and  complicated  task,  but  some  parts  of  it^  such  as 
the  latter  portion  of  sec.  40,  are  quite  unintelligible,  and  many  very 
combrously  expressed.  It  is  a  great  pity,  but  there  seems  no  doubt 
as  to  the  fact,  that  it  is  altogether  impossible  to  write  an  Act  of 
Parliament  in  idiomatic  English. 


ON  CEETAIN  PRINCIPLES  AFFECTING  THE  LIABILITIES 

OF  MASTERS  AND  SERVANTS. 

NO.  n. 

Yet  one  more  authority  we  have  in  the  reports  where  this  ques- 
tion was  raised  and  discussed,  and  that  is  the  case  of  Stewart  v. 
The  Cottness  Iron  Company  and  Dewar  (June  23, 1877,  4  Rettie 
952).  Stewart  was  crushed  and  injured  seriously  by  the  roof  of 
the  pit  where  he  was  working  giving  way  and  faJling  upon  him, 
and  he  claimed  damages  in  consequence  of  the  failure  of  the  Com- 
pany, or  of  Dewar  their  manager,  properly  to  support  the  roof  with 
props.  The  evidence  was  very  conflicting,  and  related  to  the  supply 
of  prop-wood  in  the  pit,  and  to  complaints  said  to  have  been  made 
on  this  score  to  those  in  charge.  The  pursuer  did  not,  the  Court 
held,  make  out  his  allegations  of  fault,  and  accordingly  the  defenders 
were  assoilzied.  It  is,  however,  from  some  observations  made  by 
the  Judges  in  delivering  their  opinions  that  the  interest  of  this 
case  arises.  Thus  Lord  Ormidale,  after  noticing  the  position  of  the 
law  upon  the  subject,  points  out  that  no  incompetency  on  the  part 
of  the  managers  had  been  proved,  nor  any  other  fault  on  the  part 
of  the  Company ;  nor,  further,  any  personal  fault  in  Dewar.  It 
was  indeed  a  feature  in  the  case  to  introduce  Dewar,  the  manager, 
as  a  defender  along  with  the  proprietors.  Lord  Ormidale  goes  on 
to  say,  "  A  special  point  was  attempted  to  be  made  by  the  pursuer 
to  the  eflfect  that  the  Company  had  failed  to  supply  prop-wood,  or 
to  have  it  ready  at  suitable  places  in  the  pit,  and  that  on  this 
giCTind  they  are  responsible  to  the  pursuer.  This  might  have 
been  a  ground  of  liability  if  satisfactorily  averred  and  proved. 
Bat  I  am  clearly  of  opinion  that  no  such  case  has  been  established. 
.  .  .  The  Company  having  supplied  plenty  of  wood,  no  case  can  be 
maintained  against  them  on  that  point.  And  if  the  wood  being 
supplied  was  not  carried  to  and  laid  down  in  suitable  places  in  the 
pit,  that  must  have  been  the  fault,  not  of  the  Company,  but  of 
others  employed  in  the  pit.  But  the  pursuer  has  not  shown  that 
Dewar,  the  only  defender  beside  the  Company,  was  in  fault  in  that 
respect"  Again,  Lord  GlGford  observed  that  the  only  plausible  or 
relevant  feature  of  the  case  was  the  charge  against  Dewar  of  failing 
to  provide  prop-wood  at  proper  places  throughout  the  workings, 
and  that  charge  had  not  been  substantiated  or  brought  home  to 
Dewar  himself.    The  Lord  Justice-Clerk,  while  not  differing,  made 
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some  observations  on  the  present  state  of  the  law,  putting  some- 
what forcibly  the  results  of  the  decisions.  "There  was,"  his  Lord- 
ship says,  "  no  obligation  whatever  to  supply  these  miners  with 
prop- wood  on  the  part  of  the  only  persons  with  whom  the  pursuer 
contracted,  so  that  as  the  law  now  stands  the  miner  is  bound  to 
work,  and  the  master  is  not  bound  to  supply  him  with  the  neces- 
sary materials  to  enable  him  to  work  in  safety,  but  only  to  appoint 
persons  fairly  competent  to  do  so.  But  then  it  is  said  this  duty 
is  placed  on  others  with  whom  the  miner  has  no  contract,  and  his 
remedy  lies  against  them.  The  present  case  is  not  a  bad  example 
of  the  security  thereby  afforded — if  the  defenders'  argument  be 
sound.  The  manager  throws  it  on  the  oversman,  the  oversman  on 
the  fireman,  the  fireman  on  the  drawer,  until,  however  gross  or 
glaring  the  neglect,  it  is  impossible  to  fix  liability  on  any  one.  It 
comes  to  this,  according  to  the  defenders,  that  no  one  contracted 
with  the  miner  to  give  him  prop-wood ;  that  there  were  persons 
who  had  undertaken  to  do  this  by  a  separate  contract  with  another, 
but  that  who  these  persons  are  it  is  impossible  to  say."  In  con- 
clusion, Lord  Moncreiff  thought  that  had  there  been  a  failure  to 
supply  prop-wood  the  case  against  Dewar  would  prima  facie  have 
been  a  good  one,  for  his  duty  was  not  himself  to  supply  prop-wood, 
but  to  see  that  it  was  supplied  to  the  miners. 

From  a  consideration  of  these  prior  authorities  we  come,  finally, 
to  deal  with  the  unreported  case  of  Wyper  v.  The  Stevenston  Iron 
and  Coal  Company,  mentioned  at  the  commencement  of  this  article. 
As  in  almost  all  questions  of  the  kind  the  facts  were  very  simple. 
Wyper  was  a  collier  employed  by  the  Company  at  one  of  their  pits 
near  Holytown.  In  August  1876,  when  pushing  a  hutch  on  the 
cage  at  the  bottom  of  the  pit-shaft,  his  arm  was  broken  by  a  stone 
wfich,  descending  the  shaft,  fell  upon  him.  The  injured  man  raised 
an  action  of  damages  s^ainst  the  coal-masters,  and  alleged  that 
they  had  failed  in  their  duty  in  not  having  the  cage  covered  or 
in  some  way  protected,  and  also  in  not  having  the  sides  of  the 
shaft  properly  lined  with  wood,  so  as  to  prevent  accidents  from 
falling  stones.  In  his  pleas  the  pursuer  distinctly  put  forward  the 
fault  and  culpable  negligence  of  the  Company,  or  those  for  whom 
they  were  liable,  but  made  no  averment  of  incompetency  against 
the  manager  or  officials.  In  the  Sheriff  Court  there  was  a  differ- 
ence of  opinion  between  the  Sheriff-Substitute  and  the  Sheriff:  the 
former  held  upon  the  evidence  (1)  that  the  shaft  was  in  a  safe  con- 
dition, (2)  that  the  cage  did  not  require  to  be  covered,  and  (3)  it 
was  pointed  out  that  no  allegation  of  incompetency  was  made 
against  the  manager.  The  Sheriff-Substitute  also  observed  that 
had  the  condition  of  the  shaft  been  bad,  not  from  construction 
but  from  neglect,  the  doctrine  of  collahoraieur  in  the  case  of  the 
manager  was  applicable.  The  Sheriff,  on  the  other  hand,  thought 
the  shaft  not  safe,  and  considered  "  that  the  obligation  at  common 
law,  and  also  by  statute,  laid  on  the  defenders,  is  to  board  or  line 
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the  shaft  in  such  a  way  as  to  be  safe  and  secure  against  accident  to 
those  employed  therein."  The  Sheriflf  also  started  a  new  question, 
not  anywhere  raised  in  the  pleadings,  as  to  the  necessity  of  the 
manager  being  certificated;  and,  finally,  gave  the  pursuer  £40 
damages.  On  appeal,  however,  this  judgment  was  upset,  as  indeed 
upon  the  authorities  it  could  scarcely  fail  to  be.  In  delivering 
judgment  Lord  Ormidale  said:  ''A  good  many  considerations  have 
been  introduced  into  the  case,  and  a  good  many  questions  raised 
which  to  me  appear  to  be  rather  beside  the  real  point,  that  point 
being,  as  I  think,  a  very  simple  one.  Plainly,  and  shortly  put,  the 
issue  comes  to  be  whether  the  shaft  of  this  pit  was  properly  lined, 
or  whether  as  to  this  matter  there  had  beeu  neglect  on  the  pait  of 
the  proprietors.  In  the  first  place  I  do  not  think  there  is  sufficient 
evidence, — indeed,  there  is  scarcely  any  evidence  at  ail, — to  the  effect 
that  the  proper  precautions  were  neglected  in  this  pit-shaft.  The 
skilled  engineer  who  examined  it  some  time  after  the  accident 
says  he  considered  the  shaft  was  barred  or  lined  wherever  this  was 
necessary,  and  I  may  observe  that  we  have  proof  that  the  shaft  was 
in  the  same  condition  when  Mr.  Bobertson  saw  it  as  it  was  at  the 
time  of  the  accident.  Again,  it  is  in  evidence  that  Kyle  (the 
manager)  was  a  perfectly  competent  man,  and  that,  on  the  very 
same  day  upon  which  Wyper  was  injured,  he  had  examined  the 
shaft  carefully  and  found  it  all  in  good  order.  The  case  then  comes 
to  be  narrowed  to  this,  that  under  the  clause  of  the  Coal  Mines 
Begulations  Act  referred  to  (section  51)  the  shaft  should  have  been 
entirely  lined.  But  what  I  desiderate  is  evidence  to  show  that 
from  the  nature  of  the  ground  the  shaft  was  of  such  a  character  as 
to  require  that  complete  lining  directed  in  the  particular  clause  of 
the  statute."  Lord  Giffbrd,  who  followed,  expressed  the  same  views, 
observing  that  if  the  imperfect  state  of  the  shaft  were  due  to  any 
fault  of  the  fellow-servants  of  Wyper,  of  course  the  defenders  were 
not  liable;  they  have  employed  competent  managers.  His  Lordship 
also  said  that  he  was  anxious  to  point  out  that  a  question  such  as 
that  introduced  by  the  Sheriff"  as  to  the  manager's  certificate  was 
not  one  which  should  be  raised  where  neither  party  had  taken 
it  up.  The  point  as  to  want  of  proper  machinery  and  appliances 
was  based  upon  the  state  of  the  shaft,  but  the  learned  Judge  called 
attention  to  the  fact  that  the  statute  only  ordained  complete  lining 
of  the  shaft  where  the  strata  were  unsafe,  and  of  this  no  proof  had 
been  forthcoming.  The  Lord  Justice-Clerk  concluded  his  opinion 
as  follows :  '*  But  for  decisions,  to  which  I  must  bow,  I  should  have 
held  that  the  obligations  of  owners  as  to  keeping  their  shafts  and 
pits  safe  are  as  clear  as  the  payment  of  wages  to  their  workmen ; 
but  that  point  is  foreclosed,  and,  moreover,  here  we  do  not  even 
know  that  the  stone  came  from  the  side  of  the  shaft  at  all" 

The  case,  then,  so  far  as  it  goes,  comes  to  this,  that  in  an  accident 
of  such  a  nature,  it  is  necessary,  in  order  to  render  the  proprietors 
of  the  pit  liable,  to  show  that  either  (as  in  previous  instances)  they 
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had  employed  incompetent  persons,  or  that  the  comtncdion  of  the 
shaft  was  defective, — not  merely  the  state  in  which  the  shaft  was ; 
that  would  only  imply  fault  on  the  part  of  the  manager,  and  the 
doctrine  of  collaborateur  would  at  once  come  into  play, — it  must  he  a 
fault  of  construction,  a  defect  which  would  thus  bring  the  principals 
into  the  field. 

There  is  one  point  which^  so  far  as  we  know,  has  not  yet  in 
actual  practice  been  called  in  question,  but  if  we  may  venture  to 
judge  from  certain  observations  made  by  the  Lord  Chancellor  in 
the  case  of  Wilson  v.  Merry  &  Cunningham,  those  rules  already 
applied  to  this  branch  of  law  would  be  sufficient  to  meet  such  a 
difficulty.  Suppose  in  any  work  or  mine  an  injury  were  to  be 
caused  to  one  of  the  workmen  by  the  giving  way  of  machinery,  the 
falling  in  of  a  roof,  or  some  such  accident,  and  suppose,  further, 
that  this  misfortune  were  clearly  referable  to  the  fault  of  another 
workman  of  sufficient  skill  for  his  duties,  who  formerly  had  been 
in  the  same  employment  as  the  injured  man,  but  who  had  at  the 
time  of  the  accident  left  that  employment,  would  the  master  in 
these  circumstances  be  liable?  The  workman  who  caused  the 
injury  was  not  at  the  date  when  it  happened  in  the  position  of 
collciborateur ;  he  was  a  stranger.  Lord  Cairns  suggested  such  an 
event  merely  in  order  to  show  clearly  in  what  relation  the  master 
and  the  workman  really  stand  to  one  another  in  every  question  of 
this  kind  arising  between  them,  and  to  point  out  that  the  liability  of 
the  former  did  not  in  any  way  depend  upon  the  circumstance  of  the 
men  being  fellow- workmen  or  not ;  negligence  on  the  master's  part 
is  the  true  test,  and  having  appointed  a  competent  manager,  and 
complied  with  that  manager's  requirements,  he  has  done  his  duty. 
It  would  be,  we  think,  a  perfectly  good  ground  of  action  where  an 
injury  had  been  inflicted  if  the  pursuer  could  show  that  certain 
things  had  been  properly  represented  to  the  masters  as  necessary 
by  their  managers  or  foremen,  and  that  those  suggestions  or  recom- 
mendations had  been  put  aside  or  not  accepted.  Indeed,  it  is 
perhaps  just  at  this  point  that  something  in  the  way  of  legislation 
may  be  effected.  Of  course  the  manager  is  very  likely  to  be 
anxious  to  keep  down  expense,  may  suppress  the  true  state  of  the 
case,  and  make  a  report  look  very  well  when  really  things  requiring 
immediate  attention  are  neglected.  How  to  remedy  this  is  the 
difficulty.  Government  inspection  alone  will  not  do  it  properly, 
the  inspector  cannot  be  constantly  down  in  the  mine  or  pit,  and  it 
is  notorious  that  the  state  of  ventilation  and  so  forth  varies  from 
day  to  day,  even  from  hour  to  hour.  Perhaps  some  method  might 
be  devised  whereby  the  workmen  employed  in  any  mine  or  colliery, 
or  even  in  any  particular  part  of  it,  would  be  enabled  to  make  a 
complaint,  and  this  might  take  one  of  two  distinct  forms ;  either  it 
might  be  public,  or  else  it  might  be  made  in  such  a  way  as  to  pro- 
tect the  complainers,  and  to  render  them  safe  against  pressure  by 
the  masters,  a  penalty  being  inflicted  for  frivolous  and  unnecessary 
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charges.  To  consider,  then,  in  the  first  place,  the  more  public  mode 
of  procedure,  we  should  probably  find  that  the  representations  would 
take  a  form  akin  to  a  protest  on  the  part  of  those  employed  in 
some  particular  mine  or  portion  of  a  mine  against  the  neglect  of 
necessary  precautions,  say  as  regards  explosive  gases  or  water,  or 
the  want  of  that  which  is  so  necessary,  especially  in  collieries, 
namely,  a  close  attention  to  the  signs  of  changes  on  the  part 
of  all  in  authority.  Such  protests  might,  of  course,  be  made 
to  the  coalowner  in  compliance  with  certain  forms,  copies 
being  also  sent  to  the  Government  inspector  for  the  district; 
and  liability  for  the  consequences  of  an  accident  resulting  from 
neglect  after  warning  might  be  made  to  fall  upon  the  master 
when  due  examination  into  the  circumstances  under  which 
the  mishap  occurred  had  sufficiently  established  a  connection  be- 
tween the  cause  of  the  complaint  and  the  cause  of  the  accident. 
Of  coarse  the  mere  protest  in  itself  would  be  of  no  avail,  for  it 
would  never  do  to  place  in  the  hands  of  either  party,  whether 
master  or  man,  an  engine  against  the  other ;  but  the  protest  duly 
endorsed  by  the  inspector,  after  his  attention  had  been  specially 
directed  to  the  mine  in  question,  could  be  easily  rendered  evidence 
producible  in  a  Court  of  Law,  and  establishing  a  prima  facie  case 
against  the  master  who  neglected  or  defied  it.  No  doubt  it  would 
be  essential  to  the  good  working  of  any  such  system  that  the  pro- 
prietors of  these  extensive  commercial  undertakings  should  be  pro- 
perly protected  against  imposition  and  threats  of  demanding  such 
an  inquiry  without  sufficient  ground  ;  but  that,  we  think,  could  be 
guarded  against  by  penal  provisions  proceeding  upon  an  inspector's 
report  to  the  effect  that  the  whole  inquiry  had  been  vexatious  and 
uncalled  for.  There  may  be  many  cases  where  such  an  inquiry 
(although  in  its  result  not  producing  the  effects  anticipated,  that  is 
to  say,  not  ending  in  the  master's  being  proved  wrong  and  the  men 
right)  may  nevertheless  show  well  enough  that  the  men  had  good 
and  sufficient  reason  for  mistrust,  and  in  all  such  cases,  of  course, 
no  penal  consequences  would  be  permitted  to  follow. 

The  present  position  of  the  law,  founded  as  it  is  upon  judicial 
decision  rather  than  upon  statute,  can  scarcely  be  deemed  satisfac- 
tory, even  were  we  to  consider  it  from  that  one  point  of  view ;  for 
it  cannot  be  so  distinct  a  matter  to  the  non-professional  mind  to  be 
told  that  the  decisions  upon  such  and  such  a  question  render  this 
or  the  other  point  settled  law,  as  to  be  referred  to  an  Act  of  Parlia- 
ment when  a  doubtful  or  difficult  point  arises.  Further,  it  is  felt  that 
the  province  of  a  judge  is  not  to  make  law,  but  to  administer  it ;  and, 
though  we  know  that  in  reality  a  good  deal  of  law  is  made  by  the 
Bench  from  sheer  necessity  in  the  absence  of  any  statutory  mode  of 
dealing  with  difficulties  which  may  arise,  yet  we  also  know  that  it 
is  almost  always  found  useful,  if  not  essential,  to  put  the  result  so 
attained  into  accessible,  or  rather  more  generally  accessible,  form 
by  legislative  enactment.  Very  recently  the  attention,  not  only  of 
the  profession,  but  of  the  public  generally,  has  been  drawn  to  this 
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branch  of  our  law,  owing  to  the  widespread  sympathy  felt  in  con- 
nection with  the  Blantyre  colliery  accident  There  can  be  no 
doubt  that  there  were  made  in  connection  with  that  sad  affair 
allegations  against  those  in  authority,  that  complaints  and 
expressions  of  mistrust  in  the  condition  of  the  colliery  had  been 
poured  into  ears  resolutely  deaf,  determined  not  to  listen  to  a  word. 
Whether  these  allegations  were  true,  or  whether  they  were  false,  the 
result  of  excited  feeling  after  the  disaster  had  overtaken  the  work- 
men, it  is  not  for  us  here  to  discuss.  The  very  fact  that  they  were 
made,  and  made  persistently,  is  sufficient  to  show  the  necessity  for 
some  further  means  of  check  in  the  questions  of  evidence  as  to 
knowledge  arising  out  of  these  calamities. 

It  may  be  not  uninteresting  to  quote  one  or  two  remarks  from 
the  Report  recently  issued,  as  to  the  Blantyre  explosion,  by  the 
Commissioners  appointed  to  inquire  into  the  causes  of  that  fatal 
accident.  There  appear,  from  the  observations  of  the  Commis- 
sioners, to  have  been  faults  both  on  the  part  of  the  managers  and 
of  the  workmen  themselves.  Thus  we  find  it  said:  "  Work  generally 
seems  to  have  been  pushed  on  with  vigour.  On  the  other  hand, 
representations  of  danger  by  the  miners  are  said  to  have  been  some- 
times rudely  received  by  the  oversman  of  No.  2.  The  air,  after 
ventilating  No.  3  pit,  was  used  for  the  principal  portion  of  No.  2 
instead  of  fresh  air.  Open  lights  were  allowed  in  the  return  air 
beyond  accumulated  gas  at  the  '  stoopings.*  Gas  (but  not  within 
the  three  months  last  past)  is  said  to  have  been  on  one  occasion 
not  fenced  off.  Batting  or  wafting  out  gas,  called  '  dichting,*  dis- 
avowed by  the  manager,  was  practised.  Powder,  required  to  be  in 
a  case  or  canister,  was  allowed  to  be  taken  into  the  mine  at  times 
in  paper  parcels.  Powder,  where  inflammable  gas  had  been  met 
with  during  the  preceding  three  months,  was  allowed  to  be  taken 
in  paper  parcels  or  canisters  loose,  instead  of  in  the  required  car- 
tridges. The  special  rules  made  each  fireman  the  *  competent  per- 
son '  ^  to  supervise  the  firing  of  shots  where  gas  had  been  met  with 
during  the  preceding  three  months,  but  the  miners  fired  their  own 
shots,  except  at  the  '  stoopings,'  without  supervision.  Shots,  dis- 
avowed by  the  manager  as  being  unsafe  near  accumulated  gas  at 
the  'stoopings,'  were  fired  with  an  open  light  by  the  special  fireman. 
The  miners  could  scarcely  have  been  expected  to  foresee  that  the 
whole  system  of  ventilation  was  breaking  down.  But  some  of 
them  were  participators  in  most  of  the  acts  of  omission  and  com- 
mission enumerated.  Indeed  some  came  forward  to  admit  the 
firing  of  shots  clandestinely.  They  also  had  powera  under  the  Act 
of  which  they  might  have  availed  themselves.  Like  those  over 
them,  with  the  exception,  perhaps,  of  one  or  two,  they  do  not  seem 
to  have  anticipated  a  general  explosion,  and  some,  at  all  events,  of 
those  who  are  said  to  have  apprehended  this  danger  remained  at 
work  in  the  pit"  From  these  and  similar  observations  in  the 
^  Mines  (Coal)  Regulation  Act,  1872,  section  8,  sub-section /(I). 
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Beport  we  see  that  a  good  deal  of  blame  appears  to  have  been 
attachable  to  owners,  manager,  oversmen,  and  ordinary  workmen 
alika  Yet  at  the  same  time,  from  a  later  portion  of  the  same 
Eeport,  we  learn  that  the  Commissioners  were  apparently  unable  to 
fix,  with  any  d^6e  of  certainty,  upon  the  real  culprits.  They  tell 
us  that  the  facts  as  to  the  mine  elicited  by  them  present ''  to  some 
extent  an  exceptional  state  of  things.  According  to  the  evidence 
no  penuriousness  (as  might  have  been  found  accompanying  the 
depressed  state  of  the  coal  trade)  contributed  to  it.  The  owners 
supplied  everything  that  was  required.  Nearly  every  man  who  had 
any  share  in  the  occurrence  lost  his  life.  The  manager  was  at  his 
post  of  duty  and  got  burned  The  oversman  and  aU,  except  one  day 
fireman,  lost  their  lives  in  one  pit,  and  those  of  the  other  pit  only 
escaped  as  by  the  skin  of  their  teeth.  Kotwithstanding  what  occurred, 
of  aU  who  knew  the  mine  but  one  or  two  seemed  at  all  apprehensive 
of  what  might  ensue.  The  Inspector  of  Mines  and  his  assistant  had 
frequently  visited  the  mine,  and  never  complained  except  to  suggest 
that  the  men  should  inspect  for  themselves.  The  owners  are  severe 
sufferers  by  the  wreck  of  property,  and  the  expense  of,  and  delay  in, 
restoration.  The  oversman  who  lost  his  life  whilst  underrating  the 
danger,  as  has  now  been  proved,  stated  but  three  days  before  the 
climax, '  There  was  no  fear,  there  will  not  be  a  man  fallen  in  the 
pit'" 

This  shows  very  well  the  extreme  difficulty  in  such  cases  in 
getting  at  the  truth.  Those  who  know  best  are  invariably  among 
the  victims,  and  the  evidence  of  the  relatives  and  of  the  officials  is 
extremely  apt  to  be  not  entirely  reliable  from  a  natural  and  strong, 
although  perhaps  unconscious,  bias  in  favour  of  one  or  other  theory. 
When,  however,  we  find  in  this  Report  the  following  enumeration  of 
the  deviations  from  the  statutory  regulations,  and  when  we  see  that 
they  are  deviations  by  those  acting  in  the  management  as  well  as 
by  those  working  in  the  mine,  the  case  against  the  present  state 
of  the  law  is  certainly  not  weakened.  These  are  the  enumerated 
transgressions : — 

**  Numerous  findings  of  fire-damp  in  small  quantities  at  points  of 
issue  and  of  accumulated  fire-damp  at  the  stoopings  were  not  entered 
in  the  report-books,  there  being  only  two  such  entries  during  the 
three  months  preceding  the  explosion. 

"  Work  was  allowed  to  go  on  at  the  stoopings  where  the  ventila- 
tion was  not  adequate  to  dilute  and  render  harmless  noxious  gases, 
as  required  by  the  first  general  rule. 

"The  ventilation  reports  were,  by  a  technical  mistake  of  the 
printer,  entered  in  books  under  general  rule  3  instead  of  2. 

*'  The  keeping  out  and  withdrawal  of  miners  consequent  upon 
dangerous  fire-damp  were  not  entered  on  every  occasion,  as  required 
by  general  rule  6. 

"  By  powder  being  taken  into  the  mine  in  paper  parcels,  contrary 
to  sub-section  b  in  general  rule  8. 


136  THE  LIABILITY  OF  MA8T1BS  AND  SERVANTS. 

*'  By  powder  being  taken  into  panels  of  the  mine  loose  in  paper 
parcels  and  canisters,  instead  of  in  cartridges,  daring  three  months 
after  inflammable  gas  had  been  found  in  those  panels,  sub-sections 
f  and  g,  general  role  8. 

"  By  shots  being  fired  at  the  stoopings  where  it  was  not  safe  to  do 
so,  sub-section  f,  No.  1  division,  general  rule  8. 

'*  By  shots  in  other  parts  of  the  mine  during  three  months  after 
inflammable  gas  had  been  found  being  fired  without  the  direction 
and  immediate  previous  examination  of  the  place  and  the  places 
contiguous  thereto,  either  by  the  firemen  who  were  appointed  to 
that  duty  in  the  special  rules  or  by  some  other  competent  person 
appointed  for  the  purpose,  sub-section  f.  No.  1  division,  general 
rule  8. 

"  By  shots  being  fired  in  certain  parts  of  the  mine,  with  the  ordi- 
nary work-persons  not  out  of  the  mine  or  out  of  that  panel  of  the 
mine  where  inflammable  gas  issued  so  freely  that  it  fired,  and 
occasionally  showed  a  blue  cap  on  the  flame  of  the  safety-lamp ; 
sub-section  f,  Nos.  1  and  2  divisions,  and  sub-section  b  of  No.  2, 
general  rule  8." 

In  the  evidence  given  before  the  Committee  of  the  House  of 
Commons  already  referred  to,  but  of  which  we  intend  to  take  fur- 
ther notice  hereafter,  one  witness  very  sensibly  suggested  the 
searching  of  all  miners  going  down  into  the  pit,  to  avoid  risks  of 
lucifer-matches,  powder,  etc.,  being  surreptitiously  taken  down ;  but 
in  this  Blantyre  case  the  section  of  the  Act  would  seem  to  have 
been  violated  as  to  powder  both  at  the  pit-head  or  below  in  the 
panels.  The  general  impression  left  by  the  Report  is  not  to  our 
minds  favourable  as  regards  the  system  of  working  these  "  fiery  " 
pits,  and  we  must  remember  that  numerous  small  accidents  occur 
(that  is  to  say,  small  as  regards  the  number  of  the  victims)  where 
the  glare  of  publicity  is  not  cast,  as  it  was  in  this  instance,  upon 
every  act  of  the  management.  The  punishment  of  the  owners  by  way 
of  fine  has,  to  say  the  least  of  it,  not  been  a  success,  and  it  seems 
almost  necessary  to  look  for  other  remediea  As  to  the  question  so 
far  raised,  and  raised  at  Blantyre  also,  of  warning  by  the  men,  we 
have  ventured  to  suggest  one  mode,  which  at  least  would  have  this 
merit,  that  the  truth  must  be  known ;  it  would  not  be  possible  after- 
waids  for  any  question  to  arise  whether  there  had  or  had  not  been 
complaints  and  warning.  If  in  this  Blantyre  accident  there  had 
really  been  representations  made  to  the  ojficials  and  no  attention 
was  paid  to  them,  they  were  guilty  of  most  culpable  neglect;  but 
if,  on  the  other  hand,  nothing  of  the  kind  took  place,  then  the  sur- 
vivors could  not  have  been  in  doubt,  the  error  in  blaming  those 
who  were  innocent  could  not  have  been  made.  At  present  we  have 
no  sufficient  machinery  for  preserving  records  of  such  complaints ; 
and  for  enabling  them  to  reach  the  ears  of  an  inspector  in  proper 
shape,  what  arrangements  there  are  in  the  books  kept  at  the  pit- 
mouth  are  quite  inadequate. 
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Some  change  in  the  direction  indicated  would  probably  give 
considerable  means  of  relief  in  questions  of  difficulty,  especudly 
when  combined  with  the  mode  of  dealing  with  this  branch  of  law 
which  has  often  been  suggested.  Thase  who  advocate  this  plan  are 
in  favour  of  the  imposition  of  a  liability  upon  employers  of  labour 
for  the  acts  of  those  placed  by  them  in  a  position  of  authority.  The 
remedy  at  first  sight  appears  very  simple,  but  the  simplicity  is  con- 
siderably diminished  when  we  proceed  to  ask  one  of  the  very  first 
questions  suggested  by  such  an  enactment,  Who  are  meant  by  those 
placed  in  a  position  of  authority?  To  draw  a  line  of  definition 
would  be  extremely  difficult,  and  the  result  could  hardly  in  any  case 
be  absolutely  satisfactory.  A  mere  shade  of  difference  must  and 
does  exist  between  the  grade  where  authority  begins  and  where  the 
relations  of  two  men  as  coUdborateurs  cease.  When  a  man  hires 
himself  to  mine  or  work  coal,  or  to  do  anything  of  a  dangerous 
character,  he  does  so  wittingly ;  and  he  must  be  supposed  to  be 
aware  of  and  be  ready  to  face  the  ordinary  and  usual  risks  of  the 
work  he  has  undertaken,  but  he  does  not  contract  to  run  the 
gauntlet  of  carelessness  and  neglect'on  the  part  of  those  who  have 
the  management  intrusted  to  them,  nor  would  we  think  it  be 
reasonable  by  statute  to  enforce  this  view.  It  is  very  frequently  a 
question  of  circumstances,  and  these  are  by  the  present  state  of  the 
law  summarily  disposed  of.  Probably  the  sounder,  the  safer,  way 
is  to  seek  not  merely  to  extend  the  liability,  defining  by  statute  its 
limits,  but  also  by  stricter  requirements  as  to  efficiency  in  the  works, 
and  by  readier  methods  of  bringing  forward  and  of  recording  com- 
plaints on  these  matters  by  the  men,  to  give  to  workmen  that 
amount  of  protection  to  which  they  are  entitled. 

The  remarks  we  have  already  made  as  to  the  public  protests  by 
the  men,  and  the  largely  increased  importance  they  would  obtain, 
tend  in  this  direction ;  but  there  might  be  also  another  and  more 
secret  mode  of  warning  more  particularly  valuable  to  the  Inspectors 
of  Mines,  to  which  we  propose  to  call  attention  as  a  suggestion  for 
remedial  legislation,  and  having  done  that,  we  may  more  carefully 
consider  the  proposal  for  enlargement  of  an  employer's  liability  and 
the  statutory  limits  within  which  the  exigencies  of  trade  would 
require  any  such  enlargement  to  be  fenced. 

So  far,  then,  we  have  considered  these  protests  as  open  public 
things ;  but  there  may  be  often  cases  in  which  it  is  necessary  to  give 
secrecy  in  order  to  obtain  full  and  correct  information,  and  in  these 
instances  the  foregoing  method  would  not  answer.  We  should,  how- 
ever, propose  to  have  each  week  or  each  month  a  statutory  form 
presented,  as  we  are  about  to  explain,  to  every  miner,  to  be  filled  up 
by  him  in  accordance  with  the  views  he  held  as  to  the  works.  We 
remember,  when  speaking  of  the  proposal  to  a  man  who  had  been 
for  many  years  an  underground  manager  in  a  colliery,  that  he  at 
once  pointed  out  the  impossibility  of  getting  true  statements  from 
the  men,  because  they  would  be  a&aid  of  the  consequences  of 
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luakiDg  complaints :  the  owners  or  their  managers  would,  even  to 
put  it  most  mildly,  not  be  inclined  to  employ  men  who  made  these 
complaints,  and  fear  of  thus  getting  the  character  of  a  grumbler 
would  be  sufficient  to  prevent  remonstrances  or  warnings  by  the 
employes,  even  when  such  hints  of  what  was  going  on  might  be 
'most  valuable  to  those  in  authority.  Therefore,  it  would  be  neces- 
sary to  protect  these  notes,  when  made  by  the  men,  in  such  a  way 
as  to  secure  absolute  secrecy.  This  object  might  be  attained  pro- 
bably by  using  for  the  reception  of  the  brief  reports  a  ballot-box, 
accessible  only  to  the  Inspector  of  Mines,  and  on  the  model  of  those 
employed  in  parliamentary  and  municipal  elections.  Then  it  might 
be  made  imperative  on  colliery  owners  to  have  books  kept  at  the 
pithead  containing  the  names  of  each  collier  employed,  with  a  re- 
ference number  thereto  attached,  and  to  supply  to  the  Grovemment 
Inspector  for  the  district  a  duplicate  of  this  book.  This  reference 
number  would  also  appear  on  the  slip  placed  by  each  collier  in  the 
box  on  his  reaching  the  pithead  once  in  every  month,  or  perhaps 
each  week  before  receiving  his  pay.  Now  we  see  that  in  the  practical 
working  out  of  such  a  plan,  the  collier  at  the  statutory  time  would, 
on  arriving  at  the  surface,  immediately  receive  from  the  proper 
oj£cial  a  printed  slip  containing  his  number  in  the  workman's  list 
of  the  pit,  and  also  a  descriptive  number  or  means  of  identifying  the 
particular  colliery  and  working  or  level  in  it  where  the  man  was 
employed.  There  would  be  a  blank  space  upon  the  slip  for  any 
remarks.  The  ballot  box  or  boxes  would  be  kept  in  a  separate  and 
secret  place,  where  there  would  also  be  means  for  writing  upon  the 
slip.  Each  workman  would  enter  singly  and  alone  to  place  his  slip 
in  the  box  after  writing  upon  it  any  favourable  or  unfavourable 
observation  relating  to  the  mine,  or  else  he  might  simply  place  it 
in  the  box  without  in  any  way  marking  it.  Suppose,  then,  in  any 
given  pit  there  were,  say  one  hundred  men  at  work,  the  box,  after 
the  men  had  come  up  from  the  workings  on  the  fixed  day  in  every 
month  or  whatever  the  statutory  period  might  be,  would  contain 
one  hundred  slips,  each  bearing  a  number,  but  capable  of  identifi- 
cation only  by  a  comparison  with  the  coUiery-book  kept  at  the 
office,  or  with  the  dupUcate  of  the  same  in  the  hands  of  the  Qovem- 
ment  Inspector.  The  identification  in  the  case  of  the  books  kept 
at  the  colliery  office  would  never  take  place,  because  the  box  con- 
taining the  slips  would  be  at  once  sent  to  the  Inspector,  or  remain 
unopened  and  accessible  only  to  him  on  the  occasion  of  his  periodical 
visits;  and  as  regarded  the  Inspector's  means  of  identifying  the 
communications  with  certain  men,  it  might  be  expressly  forbidden 
until  subsequent  inquiry  had  proved  the  allegations  to  be  not 
merely  unfounded  but  absolutely  without  reasonable  grounds.  If 
it  were  found,  as  it  probably  would  be  in  well-regulated  coal  or 
mineral  workings,  that  the  nature  of  the  complaints  or  warnings 
was  trivial,  and  if  their  number  were  very  small,  as  to  the  presence, 
for  instance,  of  fire-damp  or  water,  or  as  to  the  state  of  the 
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shaft  or  roof,  no  action  would  follow ;  but  if,  on  the  other  hand, 
the  Inspector,  from  the  remarks  made  by  the  workers,  found  that 
there  was  a  general  or  even  a  considerable  degree  of  alarm  felt  by 
the  men  upon  some  particular  subject  in  any  colliery,  then  he  would 
address  a  warning  to  the  pit  owners,  and  would  himself  proceed  to  a 
careful  inspection,  making  a  report  upon  the  whole  condition  of  the 
workings  visited,  and  sending  a  copy  of  this  report  to  the  pit  owners. 
In  any  subsequent  inquiry  that  report  might  be  produced,  and 
would  form  an  important  item  in  the  evidence  as  to  knowledge  of 
natural  causes  of  danger  or  defective  arrangements  on  the  part  of 
the  employer  of  labour.  The  boxes  containing  the  slips,  it  should 
have  been  mentioned,  would  require  at  every  statutory  interval  to  be 
removed  and  their  contents  privately  examined  by  the  Inspector, 
by  whom  the  slips  would  be  permanently  retained.  It  is  evident 
that  unless  it  were  made  compulsory  on  all  the  workmen  to  place 
a  slip  in  the  box,  whether  blank  or  not,  those  who  were  known  to 
have  placed  them  there  might  become  marked  men,  and  it  would 
further  be  necessary  as  a  protective  measure  to  provide  for  the 
destruction  of  the  slips  so  soon  as  the  necessary  legal  evidence  of 
the  state  of  the  workings  were  forthcoming  in  the  shape  of  the 
ofhcial  report  by  the  Inspector.  In  this  way,  unless  he  were  mali- 
ciously stating  what  was  false  as  to  the  condition  of  a  pit,  any 
miner  would  be  perfectly  secure  in  making  a  statement,  and  by 
warnings  indicating  his  fears  of  danger  to  the  lives  of  himself  and 
his  fellow-workmen.  It  would  only  be  known  that  some  one  had 
made  complaints,  but  who  was  the  fault-finder  out  of  so  many  work- 
men it  would  not  be  possible  to  tell. 

It  may  perhaps  be  urged  that  all  this  machinery  would  be  really 
directed  against  the  masters,  and  might  tend  to  place  them  in  a 
position  of  positive  disadvantage ;  and  again,  it  may  be  said  that 
there  would  be  no  proper  means  of  protecting  these  protests,  or 
whatever  else  they  are  termed,  against  abuse,  and  that  the  men 
might  make  extensive  use  of  them  to  forward  other  trade  purposes, 
as,  for  example,  to  hamper  their  employers  at  critical  times,  during  a 
strike,  during  periods  of  depression  in  trade,  and  so  forth.  No 
doubt,  objections  based  upon  these  grounds  have  so  far  some  force, 
and  lead  us  to  consider  the  checks  necessary  to  meet  such  abuses. 
First  of  all  the  Inspector,  if  he  proceeds  to  the  mine  or  working,  and 
finds  the  whole  allegations  made  by  the  men  to  be  utterly  without 
foundation,  has  the  means  in  his  own  power  of  ascertaining  the 
names  of  those  who  have  misused  the  trust  confided  to  them.  The 
slips  having  stamped  upon  them  the  individual  number  beloujging 
to  each,  the  protesters  are  in  his  hands,  as  well  as  the  duplicate 
book  giving  the  names  corresponding  to  the  numbers ;  and  where 
such  allegations  had  been  recklessly  made,  means  of  publication 
could  be  provided,  after  which  the  owners  might  take  their  own 
measures  against  their  calumniators.  No  one,  however,  but 
the  Government  officer  himself  could  exercise  such  a  power,  he 
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alone  having  the  means  of  detection.  It  perhaps  might  even  be 
found  necessary  to  inflict  punishment  in  aggravated  cases ;  but  of 
course  no  names  would  be  divulged,  and  no  measures,  penal  or 
otherwise,  taken  against  the  men  who  had  complained,  where  there 
was  in  the  opinion  of  the  Government  official  some  kind  of  prima 
facie  groimd  for  the  complaint,  even  though  on  full  inquiry  it 
turned  out  to  be  void  of  real  foundation-  When  we  think  of  the 
heavy  losses  (entirely  apart  from  questions  of  compensation)  suf- 
fered by  the  owners  of  a  pit  suddenly  flooded  by  water,  or  damaged 
by  explosion,  it  will  be  seen  that  these  measures  of  a  remedial  char- 
acter would,  by  forewarning  them,  in  many  instances  avert  the 
impending  catastrophe,  and  prove  a  lasting  benefit  to  them.  At 
present,  no  doubt,  a  collier  can  make  a  complaint,  and  speak  of  the 
state  of  matters  below  which  has  led  him  to  draw  inferences  un- 
favourable to  the  safety  of  the  workmen  and  the  working ;  but  it 
frequently  may  happen  that  there  is  little  attention  paid  to  such 
remarks,  and  they  are  perhaps  oftener  made  by  one  man  to  his  mate 
than  properly  brought  under  the  manager's  notica  The  manager 
gets  reports  of  how  things  go  from  his  subalterns,  and  their  object 
is,  like  his,  to  make  the  pit  pay  as  well  as  possible.  Under  a  changed 
system,  however,  the  men,  when  they  went  in  at  fixed  periods  to 
place  the  slips  in  the  box,  would  feel  that  they  were,  in  point  of  fact, 
submitting  a  report  to  the  high  officer  of  the  State,  and  would  think 
probably  carefully  over  the  practical  observations  made  during 
their  work  of  the  preceding  week.  Their  remarks  would  be  ex- 
pressly confined  to  those  technical  matters  with  which  they  were 
daily  brought  into  contact,  and  no  other  subjects  would  receive  any 
attention.  It  may  be  added  here,  that  in  not  a  few  instances 
accidents  have  been  caused  by  the  folly  and  recklessness  of  work- 
men themselves, — by  blasting,  for  example,  where  it  was  expressly 
forbidden,  or  by  the  use  of  naked  lights.  In  many  cases  these 
derelictions  of  duty  might  become  known  to  an  Inspector  through 
information  supplied  on  the  slips  by  the  more  cautious  and  prudent 
of  the  men, — a  matter  of  course  vital  as  regards  the  protection  of 
human  life,  though  not  affecting  the  question  of  liability  between 
master  and  man.  We  venture  to  think  that  it  would  not  be  long 
ere  some  such  system  might  be  found  to  work  well  in  the  truest 
and  best  interests  of  all  concerned. 

There  would  in  this  way  be  two  means  of  checking  mismanage- 
ment and  its  dangerous  consequences  in  mines  and  coalpits, — either 
remonstrances  in  the  monthly  statements  of  the  workmen  confirmed 
by  the  Inspector's  subsequent  and  rt^sulting  visit  and  his  report,  or 
else  the  open  and  simple  procedure  by  way  of  protest  and  complaint 
served  upon  the  master  by  the  men,  and  similarly  endorsed  by  an 
Inspector.  The  former  method  would  most  likely  lead  to  the  dis- 
covery of  more  occult  dangers  in  certain  parts  of  the  workings,  the 
latter  to  more  general  matters  affecting  the  whole  pit,  such  as  the 
ventilation,  supports,  etc. 
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Thus  far  we  have  considered  remedial  measures  for  the  better 
securing  miners  against  neglect  on  the  part  of  those  in  authority  to 
pay  due  attention  to  warnings  and  complainto,  and  we  shall  next 
turn  our  attention  to  the  proposal  for  extending  the  existing  limi- 
tations in  the  liability  of  masters  for  the  acts  of  persons  placed  by 
them  in  positions  of  subordinate  authority. 

(To  he  continued.) 


THE  LIABILITY  OF  RAILWAY  COMPANIES  AS 
CAERIEES  OF  PASSENGERS'  LUGGAGE. 

{Fr<m  the  «  Law  Ttmw.'O 
It  seems  now  to  be  settled  law  that,  subject  to  statutory 
exemptions,  railway  companies  are  common  carriers,  and  therefore 
insurers,  of  passengers'  personal  luggage,  which  they  are  bound  to 
cany  frtee  of  charga  In  Macrow  v.  The  Oreat  Western  Railway 
(L.  Rep.  6  Q.  B.  618),  Chief  Justice  Cockbum,  in  delivering  the 
judgment  of  himself  and  Justices  Blackburn  and  Mellor,  said: 
"  The  law  is  now  too  firmly  settled  to  admit  of  being  shaken,  that 
the  liability  of  common  carriers  in  respect  of  articles  carried  as 
passengers'  luggage  is  that  of  carriers  of  goods  as  distinguished 
from  that  of  carriers  of  passengers;  unless,  indeed,  where  the 
passenger  himself  takes  the  personal  charge  of  them,  as  in  Talley 
V.  Great  Western  BaUway  (L  Rep.  6  C.  P.  44),  in  which  case 
other  considerations  arise."  In  the  case  of  Cohen  v.  The  South- 
Eastern  BaUway  (2  Ex.  D.  253),  where  it  was  held  by  the  Court  of 
Appeal  that  luggage  carried  for  a  passenger  without  extra  charge 
is  within  sec.  7  of  the  Railway  and  Canal  Traffic  Act,  1854,  Lord 
Justice  Hellish  said:  "Whether  the  defendants  are  common 
carriers,  subject  to  the  liabilities  in  respect  of  carrying  passenger 
traffic,  I  do  not  think  it  necessary  to  determine;  but,  upon  the 
authorities  cited  to  us,  it  seems  to  me  that  they  are  subject  to  the 
liabilities  of  common  carriers  for  the  loss  of  ptissengers'  luggage." 

It  seems  to  be  equally  clear  that  this  absolute  liability  may 
be  modified  where  the  passenger  takes  such  personal  control  and 
charge  of  his  luggage  as  to  raise  an  implied  condition  that  he  shall 
him^lf  take  reasonable  care.  This  proposition  is  thus  put  by 
Mr.  Justice  Willes  in  the  case  of  TaUey  v.  Ch^eat  Western  Railway 
Company  (L.  Rep.  6  C.  P.  49) :  "  It  is  obvious,"  said  the  learned 
judge,  "  that  with  respect  to  articles  which  are  not  put  in  the  usual 
luggage-van,  and  of  which  the  entire  control  is  not  given  to  the 
carrier,  but  which  are  placed  in  the  carriage  in  which  the  passenger 
travds,  so  that  he  and  not  the  company's  servants  has  de  facto  the 
entire  control  of  them,  the  amount  of  care  and  diligence  reasonably 
necessary  for  their  safe  conveyance  is  considerably  modified.  To 
such  a  state  of  things  the  rule  which  binds  common  carriers 
absolutely  to  insure  the  safe  delivery  of  the  goods,  whatever  may 
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be  the  negligence  of  the  passenger  himself,  has  never,  that  we  are 
aware  of,  been  applied"  This  proposition  is  also  conceded  by 
Chief  Justice  Cockbum  in  the  remarks  we  have  already  quoted,  as 
well  as  in  the  case  of  Le  Conteur  v.  London  and  SmUh-Western 
Railway  Company  (L.  Eep.  1  Q.  B.  54),  to  which  we  shall  have 
reason,  later  on,  to  refer  at  some  length. 

So  far  the  law  is  clear,  but  upon  this  second  proposition  a 
question  arises  which  is  of  much  greater  difficulty,  and  one  upon 
which  there  seems  to  have  been  until  a  few  days  ago  no  conclusive 
decision,  although  many  strong  expressions  of  opinion  are  to  be 
found  on  it.     This  question  is.  What  constitutes  an  entire  personal 
control  on  the  part  of  the  passenger  sufficient  to  absolve  a  railway 
company  from  their  absolute  liability  as   insurers?    Does  the 
passenger,  by  taking  his  luggage  in  the  carriage  with  him,  ipso 
facto  exempt  the  company  firom  such  liability?    It  will  be  seen 
above  that  Mr.  Justice  Willes  was  of  opinion  that  he  does;  but 
the   Court  of  Queen's  Bench,  as  we  shall  show  later,  answered 
the  question  by  a  decided  negative.     On  this  point  the  Court  of 
Appeal  delivered  a  very  important  judgment  on  the  15th  Jan.,  in 
the  case  of  Bergheim  v.  Hie  Oreat  Eastern  Bailivay.     The  plaintiff 
in  that  case  took  first-class  tickets  for  himself  and  his  wife  on  the 
defendants'  railway,  from  Liverpool  Street  to  Great  Yarmouth,  and 
put  his  bag  into  a  carriage  for  the  purpose  of  securing  a  seat     He 
asked  a  porter  whether  it  would  be  safe,  and  the  porter  answered 
that  he  would  be  there  till  the  train  started,  and  the  bag  would  be 
safe.     The  plaintiff  and  his  wife  then  went  to  the  refreshment- 
room  for  luncheon,  and  upon  their  return  to  the  carriage  the  bag 
was  missing,  and  was  never  again  heard  of.     At  the  trial  before 
Mr.  Justice  Manisty  the  jury  foimd  that  neither  the  plaintiff  nor 
the  defendants  had  been  guilty  of  negligence,  that  there  had  been  no 
felony  by  the  company's  servants,  and  they  assessed  the  value  of 
the  bag,'which  they  found  was  not  within  the  Carriers  Act,  at  32L 
On  these  findings,  judgment  was  entered  for  the  defendants,  on  the 
ground  that  they  were  not,  under  the  circumstances,  liable  as 
common  carriers  and  insurers.    This  judgment  was,  upon  appeal, 
affirmed  by  the  unanimous  judgment  of  the   Court  of  Appeal. 
Lord  Justice  Cotton,  in  delivering  the  judgment,  said:   "As  the 
jury  have  found  that  there  was  no  negligence  on  the  part  of  the 
defendants,  the  plaintiff  could  not  possibly  recover,  except  on  the 
ground  that  the  defendants  were  absolute  insurers  of  the  property 
lost.     But,  inasmuch  as  the  liability  of  a  common  carrier  as  an 
insurer  arises  from  the  fact  that  the  goods  committed  to  him  are 
for  the  time  in  his  exclusive  possession  and  control,  and  as  in  the 
case  of  a  passenger's  luggage  placed  by  him  in  a  railway  carriage 
such  exclusive  possession  and  control  is  not  given  to  the  company, 
they  would  not  therefore  be  liable  as  absolute  insurers.      Their 
liability  as  carriers  does  not  in  such  a  case  absolutely  cease,  for 
they  would  be  liable  for  a  loss  by  their  negligence ;  but  in  the 
present  case  such  negligence  has  been  negatived." 
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This  decision  appears  to  us  to  proceed  somewhat  further  than  the 
interests  of  the  company  demand,  and  to  trespass  a  little  unduly 
upon  the  convenience  and  requirements  of  the  general  public.  No 
doubt  a  passenger  may  so  conduct  himself  as  to  warrant  the  con- 
clusion that  he  reserves  complete  control  over  the  luggage  himself; 
but  to  say  that  the  mere  fact  of  his  placing  his  bag  in  a  carriage  with 
the  consent  of  the  company  is  sufficient  evidence  to  warrant  this 
conclusion,  is  to  go  much  further  than  any  decision  we  have  yet 
heard  of.  It  is  the  general  practice  for  passengers  to  take  light  per- 
sonal luggage  in  the  carriage  with  them.  Thiis  practice  is  always 
assented  to  by  railway  companies,  being,  as  it  undoubtedly  is,  for 
the  general  convenience.  But  if  a  passenger  is  not  allowed,  when 
leaving  his  carriage  for  a  few  moments,  to  leave  his  carpet-bag 
behind  him,  he  will  perforce  have  to  carry  it  about  with  him  where- 
ever  he  may  go  for  every  instant  of  time.  Under  these  circum- 
stances it  seems  to  us  that  the  evidence  of  an  exclusive  control  on 
the  part  of  the  passenger  should  be  very  strong  to  entitle  the  defend- 
ants to  exemption  from  their  ordinary  and  absolute  liability  as 
common  carriers.  We  are  strongly  supported  in  this  view  by  the 
judgments  of  the  Court  of  Queen's  Bench  in  the  case  of  Le  Conteur 
V.  Tfie  London  and  South-Western  Railway  Company  (reported  in  L. 
Kep.  1  Q.  B.  54).  There  the  plaintiff,  on  arriving  at  the  railway 
station,  went  with  a  chronometer  in  his  hand  up  to  one  of  the  defend- 
ants' railway  carriages  which  formed  part  of  a  train  then  ready  "to  start 
to  London,  and  gave  the  chronometer  to  a  porter  of  the  defendants, 
who  then,  in  the  presence  of  the  plaintiff,  placed  it  on  the  seat  of 
the  carriage.  Both  the  porter  and  the  plaintiff  immediately  after 
this  left  the  platform  together,  the  porter  to  attend  to  other  duties, 
and  the  plaintiff  to  look  after  the  rest  of  the  luggage,  which  had  not 
arrived  from  the  Customhouse.  The  plaintiff  remained  absent  for 
some  ten  or  fifteen  minutes,  and  when  he  returned  the  chronometer 
was  not  to  be  found  The  question  came  before  the  Court  of  Queen's 
Bench  on  a  case  stated  by  an  arbitrator,  the  principal  defence  raised 
by  the  defendants  being  under  the  Carriers  Act;  but  the  question 
as  to  whether  the  plwntiff  withdrew  the  chronometer  from  the 
custody  of  the  company  was  also  much  considered.  It  will  be 
observed  that  the  facts  in  that  case  were  in  substance  the  same  as 
tiiose  in  the  case  before  the  Court  of  Appeal,  the  only  difference 
being  that  in  the  one  case  the  porter  placed  the  chronometer  in  the 
carriage ;  in  the  other  the  plaintiff  himself  placed  his  bag  there  in 
the  presence  of  the  porter. 

The  remarks  of  the  Lord  Chief  Justice  of  England  in  this  case 
are  so  pertinent  to  the  question  we  are  discussing,  and  bear  out  so 
strongly  the  view  for  which  we  contend,  that  we  think  we  shall 
not  be  taking  up  unnecessary  space  if  we  quote  him  at  some  length. 
He  said :  "  I  think  it  appears  that  what  took  place  was  this,  that  by 
the  desire  of  the  plaintiff,  the  porter  of  the  company  placed  this 
article  in  a  carriage,  in  which  a  particular  seat  was  to  be  appro- 
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piiated  to  the  use  of  the  plaintifiP.  I  am  very  far  from  sajing  that 
there  may  not,  in  these  cases,  sometimes  be  a  state  of  circumstances 
in  which  a  passenger  who  has  luggage  which,  by  the  terms  of  the 
contract,  the  company  are  bound  to  convey  to  the  place  of  his 
destination  along  with  him,  may  not  release  the  company  from 
their  obligation  as  carriers  for  tiie  safe  custody  of  the  article  by 
taking  it  into  his  own  personal  custody  and  charge ;  but  I  think 
the  circumstances  must  be  strong  to  relieve  the  company  from 
their  liability.  It  is  not  because  the  article  that  is  part  of  the 
passenger's  luggage  to  be  conveyed  with  him  is,  by  the  joint  con- 
sent of  the  passenger  and  the  company,  placed  in  a  carriage  with 
him,  that  the  company  are  necessarily  released  from  their  obliga- 
tion to  carry  safely."  That  is  all  the  evidence  there  was,  it  will  be 
remembered,  in  the  case  in  the  Court  of  Appeal,  which  we  are  dis- 
cussing. ''  Nothing,"  he  proceeded,  "  could  be  more  inconvenient 
than  that  the  practice  of  placing  small  articles,  which  it  is  con- 
venient to  the  passenger  to  have  with  him  in  the  carriage,  should 
be  discontinued ;  and  if  the  company  were,  from  the  mere  fact 
of  articles  of  this  description  being  placed  in  a  carriage  with  a 
passenger,  to  be  at  once  relieved  from  the  obligation  of  safely 
carrying  such  articles,  it  would  follow  that  no  one  who  has  occasion 
to  leave  the  carriage  temporarily  would  be  able  to  leave  them  with 
any  degree  of  safety."  He  went  on  to  say  that  the  Court  would 
require  very  special  circumstances  indeed,  circumstances  leading 
irresistibly  to  the  conclusion  that  the  passenger  had,  in  fact,  taken 
such  personal  control  and  charge  of  his  luggage  as  to  altogether 
give  up  all  hold  upon  the  company,  before  it  can  be  said  that  the 
company,  as  common  carriers,  woiQd  not  be  liable  in  the  event  of 
the  loss. 

This  view  of  the  law  does  not  rest  with  the  Chief  Justice  alone. 
Justices  Mellor,  Shee,  and  Lush  thoroughly  concurred  in  this  view. 
*'  It  cannot  be  said,"  said  Mr.  Justice  Lush, "  that  the  things  are 
not  in  the  custody  of  the  company  as  carriers  because  they  agree, 
at  the  passenger's  request,  to  place  them  in  the  carriage  where  he 
sits ; "  and  all  the  other  judges  expressed  their  views  with  equal 
decision.  It  may  be  said  that  these  remarks  were  xmnecessary  for 
the  decision  of  the  case,  and  that  is  to  some  extent  true,  inasmuch 
as  the  judgment  was  given  on  another  point;  but  this  was  a 
point  which  was  much  discussed  in  argument,  and  therefore  well 
before  the  Court  In  the  case  of  TaUey  v.  Chreat  Western  Bailway 
Company,  Mr.  Justice  Willes,  alluding  to  this  case,  distinguished  it 
on  the  ground  that  there  was  evidence  of  negligence  on  the  part  of 
the  company's  servants ;  but  that  does  not  appear  to  be  so  ;  nor  is 
that  case  in  reality  any  authority  against  the  view  taken  by  the 
Queen's  Bench  Division.  All  it  shows  is  that  circumstances  may 
exist  under  which  the  passenger  must  be  taken  to  have  assumed 
the  entire  control  over  his  luggage — a  proposition  accepted  to  the 
full  by  the  Lord  Chief  Justice — ^but  it  goes  no  further.    On  the 
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other  hand,  we  find  the  case  of  Richards  v.  London,  Brighton,  and 
South  Coad  Railway  Company  (7  C.  B.  839),  which  seems  to  go  to 
this,  that  unless  such  a  state  of  things  can  be  implied  from  the 
circumstances  of  the  case,  the  general  liability  of  the  company  will 
continue.  There  are  other  cases  on  the  subject,  but  they  are  cases 
in  which  negligence  was  proved,  and  therefore  beside  the  question. 
The  decision  of  the  Court  of  Appeal,  however,  is  of  course  con- 
dufliva  By  that  decision  the  law  is  laid  down  thus:  that  if  a 
man  takes  his  personal  luggage  into  a  carriage  with  him,  he  thereby 
exempts  the  railway  company  on  whose  line  he  is  travelling  from 
their  absolute  liabiUty  as  common  carriers.  But  it  is  important  to 
bear  in  mind  that  the  company  will  not  in  such  a  case  be  absolutely 
freed  from  all  liability,  but  will  still  be  liable  if  negUgence  is 
'proved. 


A  Comypmdiwm  of  Roman  Law.    By  Gordon  Campbell,  of  the 
Inner  Temple.    London :  Stevens  &  Haynes.    1878. 

Although  Scotland  for  very  many  years  has  been  able  to  boast 
of  jurists  who  have  been  no  mean  expositors  of  the  Civil  Law  of 
Borne,  it  is  only  within  a  very  recent  period  that  much  attention 
has  been  bestowed  upon  it  in  England.  Now,  however,  it  is  in- 
dispensable for  admission  to  the  Bar  there,  and  the  law  degrees  of 
the  universities.  The  knowledge  of  students  must  of  course  be 
tested  by  means  of  examinations,  and  examinations,  though  good 
enough  in  themselves,  are  productive  in  these  days  of  the  system 
of  **  cramming,"  a  system  which  by  long  experience  has  been  re- 
duced to  a  wonderfully  complete  art.  On  the  evils  of  the  system 
itself  we  cannot  here  be  expected  to  enter;  it  is  a  fact  that  it  exists, 
and  as  it  exists  to  such  an  extent  as  it  does,  it  is  impossible  not  to 
acknowledge  it.  The  book  before  us  does  not  pretend  to  be  any- 
thing more  than  a  "cram-book;"  so  much  may  be  gathered  from 
the  title-page,  which,  in  full,  runs  thus:  ''A  Compendium. of 
Boman  Law,  founded  on  the  Institutes  of  Justinian,  together  with 
Examination  Questions  set  in  the  University  and  Bar  Examinations 
(with  Solutions),  and  Definitions  of  leading  Terms  in  the  Words  of 
the  principal  Authorities."  This  is  certainly  a  wide  enough  field, 
and  we  are  bound  to  say  that  Mr.  Campbell  has  covered  it  not 
unsuccessfully.  Besides  condensing  the  substance  of  Justinian,  he 
has  given  us  cdongside  of  it  criticisms,  objections,  and  observations, 
culled  firom  the  works  of  various  standard  writers  on  the  Civil  Law, 
such  as  Austin,  Maine,  Green,  and  others.  We  miss,  however,  the 
name  of  Professor  Hunter,  whose  elaborate  work  on  Boman  Law, 
pubUsbed  two  years  ago,  might  have  given  the  author  many  a  useful 
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hint  The  plan  of  the  book  follows,  of  course,  the  order  of  Jus- 
tinian, the  various  titles  being  clearly  and  methodically  condensed. 
It  would  be  wrong  to  say  that  Mr.  Campbell's  work  is  one  to  be 
recommended  for  the  use  of  the  student  who  is  only  beginning  the 
study  of  the  Soman  Law,  but  for  the  purpose  of  presenting,  in  a 
clear  and  summarized  form,  the  results  of  study,  it  is  worthy  of 
praise.  Not  the  least  useful  part  of  the  work,  especially  from  an 
"examination"  point  of  view,  is  the  appendix,  which  indeed 
occupies  half  the  voluma  In  it  are  given  upwards  of  a  hundred 
questions  in  Boman  Law,  mainly  taken  from  papers  set  at  the 
different  universities  of  the  three  kingdoms,  and  at  tibe  English  Bar 
Examinations.  Each  question  is  accompanied  with  a  full  and 
complete  answer,  and  we  can  only  say  that  if  the  student  is  able  to 
answer  all  the  questions  contained  here,  he  may  go  up  for  any 
examination  in  a  pretty  comfortable  state  of  mind.  The  volume 
concludes  with  a  list  of  definitions  and  descriptions  of  the  leading 
terms  met  with  in  Boman  Law,  which  the  anxious  student  may 
commit  to  memory,  and  arm  himself  withal  Some  of  these  defini- 
tions are  given  in  the  words  of  the  Institutes  themselves,  others 
are  taken  from  the  works  of  the  different  authors  on  the  subject 

In  conclusion,  we  have  said  enough  to  show  that  this  book,  while 
not  professing  to  supply  the  place  of  a  careful  and  scholarly  treatise 
on  the  Civil  Law,  yet  is  well  suited  for  the  purpose  for  which  it  is 
written.  Not  only  may  students  derive  benefit  from  its  perusal, 
but  examiners  may  take  a  hint  from  the  class  of  questions  given  in 
the  appendix. 

Criminal  Procedure  in  England  and  Scotland.  By  the  Hon. 
Akthtje  D.  Elliot,  Barrister-at-law.  London:  William 
Eidgway.    1878. 

Mb.  Elliot  is  an  English  barrister  of  a  good  Scottish  family,  and 
may  therefore  be  supposed  to  possess  a  pretty  accurate  knowledge 
of  criminal  procedure  in  both  countries.  Two  systems  more  opposed 
to  each  other  in  principle  and  practice  could  hardly  be  conceived, 
and  Mr.  Elliot  has  written  a  very  interesting  and  suggestive 
pamphlet,  in  which  he  points  out  what  he  considers  to  be  the 
faults  and  the  advantages  of  each.  There  is  no  doubt  that,  however 
much  our  English  brethren  may  be  unwilling  to  admit  the  fact, 
the  legal  procedure  and  organization  of  the  South  is  under  much 
greater  obligations  to  the  law  of  Scotland  than  the  latter  is  to 
English  law.  The  concurrent  jurisdiction,  both  in  law  and  equity, 
which  our  courts  possessed  from  their  commencement,  has  only 
been  recently  introduced  into  the  English  tribunals,  wUle  the  sub- 
ject of  the  expediency  of  making  a  radical  change  in  the  system 
of  criminal  procedure  by  the  appointment  of  a  public  prosecutor 
corresponding  to  the  Lord  Advocate,  is  one  which  has  been  now 
discussed  for  some  time  with  much  interest    The  supporters  of 
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such  a  measure  appeal  to  its  excellent  effect  in  Scotland,  while  its 
opponents  argue  that  it  is  subversive  of  that  liberty  of  the  subject 
and  spirit  of  fair-play  towards  an  accused  which  is  so  chai-acteristic 
of  the  English  nation.  Mr.  Elliot  discusses  the  subject  temperately 
and  with  judgment.  Let  us  here  briefly  indicate  the  more  important 
of  his  views,  and  the  conclusions  at  which  he  arrives.  The  writer 
defines  the  qualities  which  a  good  criminal  procedure  should  possess, 
by  saying  that  it  should  secure,  in  the  first  place,  justice ;  secondly, 
the  sympathy  of  the  public ;  thirdly,  celerity,  economy,  and  public 
convenienca  For  the  English  system  the  first  and  second  of  these 
qualities  are  claimed,  while  it  is  shown  that  the  last  requisites  are 
sdmost  entirely  sacrificed.  The  lengthy  investigations  before  the 
committing  magistrate  in  cases  of  importance  really  amount  to  a 
trial  of  the  facts,  while  the  nominal  result  is  merely  the  committal 
of  the  prisoners,  but  with  a  great  amount  of  prejudice  excited  in 
the  minds  of  the  public,  and  probably  in  the  minds  of'  the  very 
jurymen  upon  whose  verdict  the  acquittal  or  condemnation  of  the 
accused  ultimately  comes  to  depend.  The  same  objection  applies 
to  the  coroner's^  inquests,  which,  as  in  the  Bravo  case,  sometimes 
involve  in  an  indirect  and  awkward  manner  the  question  of  the 
guilt  or  innocence  of  parties  who  have  no  legal  right  to  defend 
themselves,  and  whose  subsequent  defence  cannot  fail  to  be  pre- 
judiced if  a  verdict  inculpating  them  be  found,  and  whose  character 
may  be  unjustly  injured  by  a  verdict  upon  which  no  prosecution  is 
undertaken.  Notwithstanding  these  objections,  Mr.  Elliot  is  not 
prepared  to  substitute  for  the  English  system  the  secret  inquiry 
which  forms  one  of  the  most  prominent  features  of  the  Scotch 
criminal  procedure,  partly  on  the  ground  that  under  the  open 
system  a  man  has  the  opportunity  of  knowing  all  that  is  to  be  said 
against  him,  and  partly  on  the  ground  that  the  public  are  satisfied, 
where  the  magistrate  does,  not  commit,  that  the  accused  is 
innocent,  while  imder  the  Scotch  system  no  one  knows  upon 
what  grounds  the  authorities  have  proceeded  in  resolving  not 
to  prosecute.  In  support  of  this  view  he  quotes  a  single  case 
of  a  policeman  whose  prosecution  was  ordered,  although  the 
Crown  authorities  were  convinced  of  his  innocence,  in  order 
to  satisfy  the  public  suspicions.  It  seems  to  us  that  this  might 
occur  as  well  under  an  open  as  under  a  secret  system,  and 
that  people  would  differ  as  to  the  decision  of  a  magistrate,  even 
though  the  evidence  were  taken  in  Court,  just  as  they  did  as  to  the 
action  of  Crown  counsel  in  the  case  cited,  with  this  addition,  that 
they  would  be  able  to  point  to  imperfect  newspaper  reports  as 
justifying  their  views.  There  can  be  no  doubt  that  the  Scotch 
system  saves  many  persons  from  the  cloud  of  suspicion  which 
lingers  round  those  whom  a  magistrate  has  only  with  hesitation 
refrained  from  committing.  At  the  same  time,  Mr.  Elliot  is  fully 
conscious  of  the  defects  of  the  English  system  of  preliminary 
inquiry,  and  the  reforms  that  he  proposes — viz.,  the  abolition  of 
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grand  juries,  except  in  political  cases ;  the  substitution  of  an  investi- 
gation before  an  official  appointed  by  the  Crown  for  the  present 
cumbrous  and  unsatisfactory  inquiries  before  a  coroner  and  a  jury ; 
and,  lastly,  the  shortening  of  the  inquiiy  before  the  magistrates — 
are  all  steps  in  the  right  direction,  but  do  not  meet  the  objections 
which  we  have  indicated- 

In  regard  to  the  question  of  the  institution  of  a  public  prosecutor 
for  England,  Mr.  Elliot  is  strongly  of  opinion  that  the  Scotch 
system  ought  to  be  imitated,  and  he  quotes  the  dissent  of  Sir 
Alexander  Cockbum  from  the  report  of  a  Committee  of  the  Boyal 
Commissioners  which  is  appended  to  the  fifth  report  of  the  Judica- 
ture Commission,  and  in  which  his  Lordship  expresses  strongly 
his  preference  for  the  Scotch  system  over  the  modified  plan,  which 
the  majority  of  the  Committee  favoured,  and  which  limited  the 
duties  of  public  prosecutors  to  the  conduct  of  cases  only  after  com- 
mittcd,  and  laid  down  the  general  rule,  that  the  public  prosecutor 
should  not  intervene  in  the  earlier  stages  of  a  prosecution.  Under 
this  plan  the  main  advantage  of  a  public  prosecutor  is  lost,  for  it  is 
just  in  the  preliminary  stages  that  injustice  is  likely  to  be  done  to 
innocent  persons,  and  that  mistakes  are  likely  to  be  committed 
which  may  lead  to  the  escape  of  the  guilty. 

Among  other  valuable  suggestions  made  by  Mr.  Elliot,  is  one  to 
the  effect  that  legislation  has  gone  too  far  in  the  way  of  allowing 
offences  to  be  tried  summarily  without  a  jury,  and  he  thinks  that 
in  this  respect  we  should  retrace  our  steps.  He  is,  however,  rather 
extreme  when  he  suggests  that  "  the  right  principle  that  summary 
jurisdiction  should  be  limited  to  those  cases  where  the  magistrate 
has  only  power  to  fine ; "  but,  as  was  recently  pointed  out  by  Mr. 
Stephen  in  the  Nineteenth  Century,  the  number  of  cases  affecting 
the  liberty  and  reputation  of  the  subject  which  are  now  tried  sum- 
marily has  immensely  increased,  and  this  increase  constitutes  a  real 
danger  in  the  administration  of  justice,  forinsuchuases  the  chances 
of  miscarriage  are  certainly  greater  than  in  more  trials,  and  the 
injury  to  the  individual  may  be  quite  as  irreparable.  Mr.  Elliot 
also  points  out  forcibly  the  objections  to  the  present  mode  in  which 
the  prerogative  of  mercy  is  exercised,  and  still  more  strongly  to  the 
institution  of  Courts  of  Appeal  in  criminal  cases  as  not  required, 
owing  to  the  difference  between  civil  and  criminal  cases,  and  as 
likely  to  lessen  the  sense  of  resjwnsibility  which  criminal  juries  at 
present  feel,  at  least  in  capital  cases ;  but  we  scarcely  think  that  the 
cases  which  the  Home  Secretary  will  be  called  on  to  consider  are 
likely  to  be  fewer,  even  if  the  three  suggestions  with  which  the 
pamphlet  closes  are  carried  out.  These  suggestions  are — the  intro- 
duction of  a  real  system  of  public  prosecution,  the  simplifying  and 
shortening  of  preliminary  investigations,  and  the  raising  the  quality 
of  the  court  which  tries  criminal  cases. 

Mr.  Elliot's  pamphlet  is  a  useful  contribution  to  the  cause  of 
law  reform. 
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Arthur  BuRNETT,Esq.,  Advocate. — We  have  this  month  to  record  the 
death  of  the  above-named  gentleman,  which  took  place  on  the  Srd 
of  February,  in  his  eighty-first  year.  His  name,  at  the  time  of  his 
death,  stood  sixth  on  the  list  of  surviving  members  of  Faculty,  and 
he  was  a  good  specimen  of  the  old  school  of  Scottish  Advocates,  a 
race,  alas  !  now  fast  passing  away.  Born  towards  the  close  of  last 
century,  he  was  called  to  the  Bar  in  1819,  in  the  days  when  the 
Parliament  House  was  in  the  zenith  of  its  glory.  Professional 
advancement  did  not,  however,  come  to  him  very  rapidly,  although 
in  that  respect  his  case  was  not  an  exceptional  one ;  he  was,  indeed, 
the  traditional  "  rising  junior  of  forty  "  when  he  accepted  the  office 
of  Sheriff-Substitute  of  Peeblesshire,  and  in  that  unambitious  though 
honourable  position  he  did  the  best  of  his  life's  work,  performing 
tlie  duties  of  his  office  there  for  a  period  of  thirty  years  acceptabl}' 
and  conscientiously.  His  genial  and  social  character  made  him 
a  universal  favourite  in  the  county,  and  his  society  was  much 
esteemed  by  all  with  whom  he  came  in  contact.  He  lent  a  ready 
ear  to  any  tale  of  distress  or  want,  and  his  purse  was  ever  open 
to  the  deserving  poor.  Always  fond  of  polite  literature,  his 
attainments  in  classical  scholai'ship  were  of  no  mean  order ;  but  it 
was  as  a  true  friend  and  delightful  companion  that  he  was  best 
known  and  appreciated.  A  keen  and  skilful  curler,  his  figure  was 
a  familiar  one  on  the  icy  rink,  and  his  voice  and  arm  have  directed 
many  a  well-laid  stone;  his  atta.chment  to  and  love  of  children 
were  a  conspicuous  feature  in  his  character,  aud  served  to  show  in 
a  very  striking  manner  his  simplicity  of  heart  and  warmth  of  dis- 
position. In  politics  he  was  a  Conservative  of  the  old  school,  but 
there  was  nothing  narrow  or  illiberal  in  his  political  views;  an 
admirer  of  everything  good  and  noble  in  every  man,  whatever  his 
station,  he  was  equally  a  hater  of  everything  that  savoured  of 
meanness  or  double-dealing.  He  resigned  office  about  1868,  and 
spent  the  latter  years  of  his  life  at  Veidaw  Bank,  enjoying  the  love 
aud  esteem  of  a  large  circle  of  friends.     Of  him  may  be  truly  said 

that 

"  He  Bought  not  praise,  and  praise  did  overlook 
His  nnobtmsive  merit ;  but  his  life, 
Sweet  to  himself,  was  exercised  in  good 
That  shall  survive  his  name  and  memory." 

Chablbs  Stewart,  Esq.,  Solicitor,  whose  death  we  have  to  an- 
nounce, was  a  native  of  Inverness,  born  on  19th  May  1810,  and 
educated  at  the  Eoyal  Academy  there,  in  which  he  carried  off  the 
gold  medal  in  1824.  He  began  his  professional  career  in  the  ofiSce 
of  the  late  Mr.  Shepperd,  one  of  the  principal  solicitors  in  Inverness, 
and  afterwards  pursued  the  usual  course  of  study  in  Edinburgh. 
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In  1829  he  was  admitted  a  procurator  before  the  Sheriff  Court  of 
Eoss-shire,  and  in  1830  he  returned  to  Inverness.  Beginning 
practice  in  Inveme^,  he  entered  into  partnership  with  Mr.  Colin 
Chisholm,  who  afterwards  removed  to  Ireland,  but  died  about  a 
year  ago  in  Banff.  As  a  solicitor,  Mr.  Stewart  gradually  obtained 
successful  practice.  He  was  acute  and  persevering,  with  that  readi- 
ness of  speech  essential  in  court  practice,  and  which  also  enabled 
him  to  be  effective  in  ecclesiastical  cases.  He  was  considered  a 
good  Church  lawyer,  and  in  1839  he  particularly  distinguished  him- 
self in  what  was  known  as  the  Daviot  and  Dunlichity  case.  Being 
connected  with  the  question  of  the  Church's  independence,  then,  as 
still,  eagerly  discussed,  the  Daviot  case  attracted  much  attention. 
It  is  referred  to  by  Sir  Erskine  May  in  his  "  Constitutional  History 
of  England."  The  Crown  had  presented  Mr.  Simon  Mackintosh 
to  the  living  of  Daviot  and  Dunlichity,  in  Inverness-shire ;  but 
several  parishioners  who  had  been  canvassing  for  another  candidate, 
whose  claims  they  had  vainly  pressed  on  the  Secretary  of  State, 
prepared  to  exercise  a  veto.  As  such  a  proceeding  had  been  pro- 
nounced illegal  by  the  House  of  Lords,  Mr.  Mackintosh  obtained 
from  the  Court  of  Session  a  decree  interdicting  the  heads  of  families 
from  appearing  before  the  Presbytery  and  declaring  their  dissent 
without  assigning  special  objections.  Mr.  Charles  Stewart  espoused 
the  cause  of  the  dissentient  parishioners,  and  fought  the  case  before 
the  Presbytery  here,  opposed  by  another  keen  and  able  Inverness 
lawyer,  Mr.  Alexander  Mactavish.  Mr.  Stewart  was  successful 
He  succeeded  in  getting  the  people's  petition  read  before  the  rev- 
erend court,  and  thus  brought  before  the  eye  of  the  public ;  and 
the  case  being  then  transferred  to  the  General  Assembly,  was 
absorbed  in  that  storm  of  Non-Intrusion  excitement  and  controversy 
which  preluded  the  unfortunate  Disruption  of  1843.  In  the  pro- 
ceedings connected  with  the  Daviot  presentation,  Mr.  Stewart 
gained  golden  opinions  for  his  acuteness,  knowledge  of  Church  law, 
and  fluency  in  debate,  and  was  ever  afterwards  much  employed 
in  Church  business.  He  was  himself  a  stanch  adherent  of  the 
Established  Church,  and  for  many  years  represented  the  Inver- 
ness Presbjrtery  as  their  ruling  elder.  His  subsequent  career  was 
one  of  uninterrupted  prosperity.  When  the  railway  enterprise 
sprung  up  in  the  North  he  was  actively  associated  with  it,  and  was 
appointed  agent  for  the  Highland  Sailway.  He  was  agent  for  the 
town  of  Inverness  during  a  period  of  about  fifteen  years,  resigning 
the  appointment  in  1876.  For  ten  years  he  was  law-agent  for  the 
Caledonian  Bank.  He  was  appointed  joint  agent  for  the  National 
Bank  in  1861,  and  Procurator-Fiscal  for  the  county  in  1862,  resign- 
ing the  latter  oflBce  in  1876.  When  the  late  Lord  Lovat  was 
nominated  Lord-lieutenant  of  Inverness-shire,  he  appointed  Mr. 
Stewart  as  General  Clerk  of  Lieutenancy,  and  that  office  he  held 
till  his  death.  Various  other  local  honorary  appointments  were 
conferred  upon  him  as  opportunities  arose.    His  legal  brethren  gave 
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him  their  highest  mark  of  distinction,  making  him  Dean  of  the 
Faculty  of  Procurators  in  Inverness.  There  was  no  public  matter 
of  interest  in  which  he  was  not  more  or  less  engaged.  His  talents 
for  business,  and  his  reputation  for  honour,  prudence,  and  con- 
sistency, secured  him  the  confidence  and  esteem  of  his  townsmen, 
and  of  a  wide  circle  of  clients  and  friends.  To  lessen  the  pressure 
of  ever-increasing  business,  Mr.  Stewart  early  assumed  as  partner 
Mr.  William  Taylor  Eule  (1854),  and  afterwards  Mr.  William 
Bums,  thus  constituting  the  firm  of  Stewart,  fiule,  &  Bums,  so 
well  Imown  in  the  north  of  Scotland.  His  success  also  enabled  him 
to  assume,  what  every  Scotchman  prizes  highly,  the  position  of  a 
"heritor,"  or  landed  proprietor.  He  purchased  successively  several 
small  estates — Dalcrombie,  Brin,  TuUich,  and  Elrig,  all  in  Inver- 
ness-shire; and  Qlenrosssd,  in  Sutherlandshire.  The  immediate 
cause  of  Mr.  Stewart's  death  was  congestion  of  the  lungs.  He  had 
been  in  Edinburgh  transacting  some  business,  and  caught  cold. 
There  was  no  appearance  of  danger  till  the  day  preceding  his  death. 
On  Sunday  the  symptoms  became  alarming.  Mr.  Stewart  rapidly 
sunk,  and  quietly  expired  at  noon,  on  Monday  the  11th  Febmary. 
Mr.  Stewart  was  twice  married — first  in  1862  to  Miss  Macpherson 
of  Glentruim,  by  whom  he  had  two  children,  a  boy  and  a  girl ;  and 
in  1872  to  Miss  Ellen  Bew,  of  London,  who,  with  the  children, 
survives  him. 


^hc  Month. 


Law  Fellowship  in  University  of  Edinburgh, — At  the  last  meet- 
ing of  the  Edinburgh  University  Endowment  Association  it  was 
resolved,  on  the  motion  of  Mr.  D.  Crawford,  Advocate,  seconded  by 
Mr.  D.  Smith,  W.S.,— "  That  a  sum  of  £300  of  annual  funds  be  appro- 
priated to  the  support  of  a  competitive  Scholarship  in  the  Faculty 
of  Law  of  £100  a  year,  subject  to  the  conditions  usually  attached 
to  Scholarships  by  the  Association." 

As  this  is  the  first  inducement  of  a  pecuniary  kind  which  has 
been  oflTered  to  the  students  of  Law  in  any  Scottish  University  to 
carry  their  studies  beyond  the  mere  requirements  of  the  different 
professional  bodies,  it  is  desirable  that  the  conditions  on  which  it 
is  to  be  competed  for  should  be  made  known  as  soon  and  as  widely 
as  possible. 

These  conditions,  which  will  no  doubt  be  printed  at  length  in 
the  Calendar  of  the  University,  are  in  substance  as  follows:  the 
Scholarship  is  to  be  called  the  Edinburgh  University  Endow- 
ment Association's  Law  Fellowship  (this  being  deemed  a  more 
appropriate  name  for  an  honour  for  graduates) ;  is  to  be  of  the 
value  of  £100  a  year,  and  to  be  tenable  for  three  years,  and  is  to  be 
open  to  competition  to  Bachelors  of  Laws  (LL.B.)  and  Bachelors 
of  Law  (B.L.)  in  the  University  of  Edinburgh  of  not  more  than 
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five  years'  standing  at  the  time  of  the  competition.  It  is  to  be 
awarded  to  the  competitor  who  shall  present  the  best  thesis  on 
a  subject  comprised  within  the  course  of  study  required  for  the 
Degree  of  Bachelor  of  Laws  (LLB.)  in  the  University;  but  any 
competitor  who  has  published  an  original  treatise  or  original 
writings  on  such  a  subject  may  present  such  treatise  or  writings 
instead  of  a  special  thesis.  The  thesis,  treatise,  or  writings  pre- 
sented for  the  competition  are  to  be  lodged  with  the  Dean  of  the 
Faculty  of  Law  on  or  before  31st  October  1879.  The  examiners  are 
to  be  the  Professors  and  Examiners  in  the  Faculty  of  Law,  who  are 
to  have  power,  in  case  they  consider  no  competitor  has  sufficient 
merit,  to  report  that  the  Fellowship  shall  not  be  awarded,  in  which 
case  it  is  to  be  again  open  for  competition  in  1880. 

The  successful  candidate  is  to  be  bound  to  give  a  course  of  not 
less  than  six  lectures  in  each  of  the  second  and  third  years  of  his 
tenure  of  the  Fellowship,  on  some  subject  of  law  to  be  approved  of 
by  the  Law  Faculty. 

As  the  first  competition  is  to  be  in  the  end  of  October  1879,  this 
Fellowship  will  be  open  to  Law  graduates  of  1878  and  1879,  as 
well  as  to  those  who  graduated  in  1875,  1876,  and  1877. 

Advocates*  Widows*  Fund. — At  a  meeting  of  contributors  to  the 
Widows'  Fund  of  the  Faculty  of  Advocates  held  on  Wednesday  the 
20th  February  it  was  resolved  that,  having  considered  the  Report 
of  the  seventh  septennial  investigation  into  the  affairs  of  the  Fund, 
and  the  Report  of  a  Committee  appointed  under  a  remit  of  9th 
January,  ''the  meeting  approve  of  the  alternative  scheme  suggest- 
ed in  the  Actuaries'  report,  by  which  the  children  of  members  of 
Faculty  may  be  admitted  to  the  benefits  of  the  Fund,  and  remit 
the  matter  of  new  to  the  former  Committee,  to  consider  what  may 
require  to  be  done  to  carry  this  into  effect,  and  to  report."  There  is, 
we  believe,  a  very  considerable  surplus  at  the  disposal  of  the  Fund, 
and  we  are  sure  no  better  way  of  utilizing  this  money  could  be 
foimd  than  by  making  a  provision  for  the  minor  children  of  a 
deceased  member  whose  wife  happens  to  have  died  before  him.  A 
new  Act  will  of  course  have  to  be  applied  for,  but  we  confidently 
expect  that  it  will  meet  with  no  opposition. 

State  of  Crime  in  EdinJburgh, — ^The  recent  mysterious  occurrence 
in  one  of  the  most  frequented  streets  of  the  Scottish  metropolis, 
which  has  resulted  in  the  death  of  an  eminent  artist,  must  be  our 
excuse  for  briefly  alluding  to  the  above  subject.  The  daily  press 
has  been  deluged  with  letters  from  correspondents  pointing  out, 
often  from  personal  experience,  the  risks  which  the  unfortunate 
wayfarer  runs  in  traversing  the  streets  of  Edinburgh  both  by  day 
and  night.  It  remains  to  be  considered  how  those  risks  have 
within  recent  times  increased  to  so  large  an  extent,  and  what 
can  be  done  to  prevent  the  recurrence  of  crimes  so  daring  and 
atrocious  as  those  of  which  we  have  lately  been  informed.     In  the 
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first  place,  we  think  there  is  litUe  doubt,  however  much  it  may 
be  to  the  interest  of  municipal  dignitaries  and  the  local  press  to 
assert  the  contrary,  that  the  police  force  is  in  a  very  inadequate 
state  both  as  to  numbers  and  efficiency.  As  to  numbers  it  com- 
pares very  unfavourably  with  some  other  large  towns :  during  the 
year  1876-77  the  number  of  constables  in  Edinburgh  was  348, 
being  one  to  every  566  of  the  population,  as  calcuUUed  at  the  census 
of  1871.  This,  however,  cannot  represent  the  true  proportion  as 
at  present  existing,  because  Edinburgh  has  increased  in  a  most  re- 
markable degree  both  as  regards  population  and  local  extent  since 
the  last  census  was  taken.  It  must  also  be  remembered  that  these 
348  constables  represent  both  the  day  and  night  force;  so  that, 
allowing  for  absentees  and  men  on  the  sick  list,  we  have  little  more 
than  150  men  on  duty  at  one  time.  Surely  this  is  too  small  a 
number  to  secure  the  efficient  watching  of  a  town  which  covers 
such  an  extent  of  ground,  and  contains  in  many  places  such  a 
crowded  population,  as  Edinburgh  does.  If  we  compare  these 
figures  with  similar  ones  relating  to  London,  we  find  a  very  marked 
difference.  There  the  proportion  of  police  to  the  popidation  is  as 
1  to  every  399 ;  while  in  the  City  proper  there  is  1  policeman  to 
every  94  inhabitants,  which,  allowing  for  the  fact  that  there  are 
very  few  "  inhabitants  "  in  the  City,  brings  up  the  proportion  con- 
siderably. No  one,  too,  who  has  compared  the  police  force  of 
Edinburgh  with  that  of  other  large  towns  can  fail  to  be  struck 
with  the  utter  want  of  smartness  and  ^'setting-up"  which  is 
conspicuous  in  it.  Its  duty,  if  done  at  all,  is  done  in  a  very 
perfunctory  and  haphazard  way.  Graver  charges,  too,  have  been 
whispered  against  it,  but  these  are  unsuited  to  the  pages  of  a 
professional  journal ;  meanwhile  it  is  undeniable  that  while  there 
are  doubtless  many  able  and  good  constables  in  the  force  (though 
it  is  said  that  the  best  men  never  stay  long,  but  merely  use  their 
term  of  service  in  Edinburgh  as  a  stepping-stone  to  better  appoint- 
ments),  it  is  very  far  from  coming  up  to  the  standard  of  what  the 
police  in  the  chief  city  of  Scotland  ought  to  be. 

Let  us,  however,  leave  the  thankless  task  of  fault-finding,  and  con- 
sider what  can  be  done  to  stop  the  future  perpetration  of  assault  and 
robbery  in  our  streets,  or  at  least  prevent  its  occurring  with  such 
lamentable  frequency.  When  the  garroting ''  scare  "  took  such  a  hold 
of  the  minds  of  the  London  public  about  fifteen  years  ago,  attention 
was  drawn  to  the  best  mode  of  putting  down  the  eviL  Acts  were 
passed  empowering  judges  to  sentence  criminals  convicted  of  robbery 
with  violence  to  long  periods  of  penal  servitude,  but  it  was  found 
that  even  such  strong  measures  failed  to  prevent  the  crime :  it  was 
not  until  the  passing  of  the  Act  26  &  27  Vict.  cap.  100,  that 
matters  were  really  improved.  By  that  statute  power  was  given  to 
courts,  in  sentencing  prisoners  convicted  of  such  a  crime  to  penal 
servitude,  to  order  the  prisoner  to  be  once,  twice,  or  thrice  privately 
whipped  This  provision  acted  like  magic ;  no  sooner  did  the  jails 
resound  with  the  yells  of  cowardly  ruffians  than  pedestrians  were 
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enabled  to  go  about  the  streets  with  perfect  safety,  and  although  an 
isolated  case  of  garroting  may  now  and  then  occur,  it  is  practically 
stamped  out  The  Act  above  referred  to  extended  to  England  and 
Ireland,  but  Scotland  was  excluded  from  its  efTect.  Why  this 
should  have  been  so  we  have  never  been  able  to  understand.  If  it 
prevented  crime  in  England,  it  would  surely  have  had  the  same 
effect  in  Scotland ;  and  the  Legislature  might  have  had  sufficient 
confidence  in  the  Scottish  judges  to  feel  certain  that  the  power 
would  not  have  been  abused.  The  time  seems  now  to  have  arrived 
when  the  state  of  crime  in  Scotland  seems  imperatively  to  demand 
the  introduction  of  some  such  measure  for  that  country.  We  would 
earnestly  direct  the  attention  of  the  Lord  Advocate  and  the  autho- 
rities to  this  matter.  Surely  we  are  not  to  be  left  in  greater  danger 
of  our  lives  and  property  than  are  our  Southern  fellow-country- 
men; if  the  law  has  worked  well  in  England,  there  seems  to  be  no 
reason  why  it  should  not  work  equally  well  here — "  what  is  sauce  for 
the  goose  is  sauce  for  the  gander."  Meanwhile  we  hope  that  some- 
thing will  be  done  towards  the  reorganization  of  a  police  force  in 
which  there  is  much  room  for  improvement,  and  the  prevention  of 
such  crimes  as  have  lately  startled  the  peace-loving  public. 

Criminal  Law  Evidence  Amendment  Bill, — Mr.  Ashley's  Bill  on 
the  above  subject  was  read  a  second  time  in  the  House  of  Com- 
mons on  the  30th  of  January.  Although  the  Bill  does  not  apply 
to  Scotland,  it  nevertheless  threatens  to  introduce  such  an  entirely 
new  feature  into  criminal  procedure  in  England  that  it  may  not  be 
out  of  place  to  give  an  outline  of  its  chief  provisions.  The  main 
object  of  it  is  to  allow  accused  persons  to  give  evidence  on  their 
own  behalf :  a  prisoner  also  may  call  his  wife  or  her  husband  as 
a  witness ;  and  when  there  are  two  or  more  prisoners,  they,  their 
wives  and  husbands,  may  be  called  as  witnesses  for  each  other, 
•unless  they  object.  The  evidence  is  to  be  taken  on  oath,  and  the 
prisoner  is  to  be  subject  to  cross-examination  ;  he  cannot  refuse  to 
answer  any  question  bearing  on  the  matter  for  which  he  is  accused, 
even  though  it  may  tend  to  criminate  him :  but  previous  convic- 
tions and  character  are  not  to  be  made  subjects  of  examination 
unless  the  prisoner  has  himself  given  evidence  as  to  the  latter. 
Statements  of  prisoners  before  justices  may  also  be  made  on  oath ; 
and  the  10th  clause  contains  the  extraordinary  assertion,  that  no 
presumption  against  the  prisoner  is  to  be  raised  by  his  refusing  to 
give  evidence,  and  no  reference  is  to  be  made  to  the  fact  of  such 
refusal  during  the  trial 

Such  are  the  general  principles  of  this  Bill,  which  is,  to  say  the 
least,  extremely  cruda  In  its  present  form  it  is  not  likely  to  pass, 
but  the  probability  is  that  the  whole  subject  will  be  referred  to  a 
select  committee,  and  so  will  be  lost  sight  of  for  some  time.  At 
present  the  Bill  bristles  with  incomplete  and  impossible  sugges- 
tions :  if  a  prisoner  were  allowed  to  give  evidence  in  his  own  be- 
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half,  it  might,  as  the  Attorney-General  admitted  when  opposing  the 
second  reading,  procure  a  greater  number  of  convictions  than  are 
got  at  present,  but  it  would  unavoidably  let  in  a  flood  of  perjury 
and  hold  out  a  premium  to  clever  liars.  In  many  cases  it  would 
be  a  veiy  cruel  trial  to  a  wife  to  be  called  to  give  evidence  in 
favour  of  a  husband,  which  she  could  not  conscientiously  do  but 
with  the  knowledge  that  if  she  failed  to  do  so  the  retribution  which 
awaited  her  from  the  hands  of  her  husband  would  be  heavy  indeed. 
But  indeed  there  are  so  many  objections  to  the  Bill  in  its  present 
state  that  it  is  needless  to  enumerate  them ;  they  must  occur  to 
the  mind  of  every  practical  lawyer  that  considers  the  matter. 
Meanwhile  there  is  no  chance  of  its  becoming  law,  and  much  more 
serious  and  earnest  consideration  would  require  to  be  given  to  the 
subject  than  it  has  apparently  received  at  the  hands  of  the  framers 
of  the  Bill. 

Spring  Vacation. — The  Court  of  Session  will  rise  for  the  usual 
spring  vacation  on  the  20th  inst  The  Circuit  arrangements  are 
not  yet  made,  and  will  not  probably  be  announced  until  within  a 
few  days  of  the  rising  of  the  Court.  We  may  take  this  oppor- 
tunity of  pointing  out  the  inconvenience  of  this  practice  to  the 
members  of  the  Bar,  and  would  respectfully  suggest  to  the  learned 
Judges  the  expediency  of  publishing  the  Circuit  fixtures  at  an 
earlier  period  than  is  at  present  usually  done. 

The  following  passage  of  words  once  took  place  between  Lord  Jus- 
tice  James  when  he  was  a  Yice-ChanceUor  and  Mr.  Karslake,  Q.C. 
The  Vice-Chancellor  observed  to  Mr.  Karslake,  "  You  have  told  me 
thai  three  times  before.  My  custom  is  this :  When  a  thing  is  told  me 
once,  I  make  a  mental  note  of  it ;  when  it  is  told  me  twice,  I  begin 
to  foiget  it ;  and  when  it  is  told  me  a  third  time,  my  mind  becomes 
a  perfect  blank  on  the  subject."  "Your  honour,"  replied  Mr. 
Karslake,  "  I  am  obliged  to  you  for  the  information.  I  will  now 
tell  it  to  your  honour  for  the  fourth  time,  in  order  that  it  may 
come  on  the  perfect  blank,  and  be  made  a  mental  note  of  as  for  the 
first  time." 


THE  BACHELOE'S  DREAM. 


[The  following  venea  were  foimd  in  the  Editor's  Box  at  the  Parliament  Honae. 
They  seem  to  be  the  resalt  of  a  nocturnal  visitation  which  had  disturbed  the  repose 
of  some  contributor  to  the  Adrocates'  Widows'  Fund,  who  had  imprudently  retired 
to  rest,  after  endeavouring  to  master  the  contents  of  the  Actuaries'  Report,  some 
time  previona  to  the  meeting  of  the  20th  ult.] 

A'  NIGHT  I'm  haunted  by  a  shape 
In  weeds  o'  dool  and  bran-new  crape, 
A  fillet  reid  o'  office-tape 

Medusan  locks  in  mid  o'. 
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I  ken  her  wed,  although  she  hand 
Her  ill-faured  face  intU  her  maud; 
It's  that — it's  that  contingent  jaud, 
My  widow ! 

nk  towmont  in  the  month  o'  June 
I  get  Hall-marked  like  ony  spune. 
And  five  gude  punds,  a  croon  abune, 

I  bude  to  mak'  me  rid  o'. 
That's  a'  for  her ;  sae  though  I  crane 
Boond  by  her  haffits  a'  in  vain, 
It's  her,  or  I  am  sair  mista'en. 
My  widow ! 

"  I'm  tell't,"  wi'  gruesome  tane  quo'  she, 
"  Twa  coontiii'  chiels,  a  Committ^, 
And  aiblins  mair,  wi'  thocht  o'  me 

Are  unco  mystified,  0 ! 
Lat  them  collogue,  be 't  wrang  or  richt. 
But  min',  my  jo,  I  rede  ye  ticht, 
Ye'U  rue  the  day  ye  daured  to  slicht 
Your  widow ! 

"  Says  ane,  *  I'  fegs,  I'll  pay  nae  mair 

The  pickle  gowd  1  ill  can  spare 

For  hags  that  leeve  far  yont  their  share, 

Like  them  afore  the  Flude,  0 ! ' 
Gudeman,  the  chiel  his  wits  has  tint; 
I  daur  ye  to  sae  much  as  mint. 
For  twa  three  motion-fees,  to  stint 
Your  widow ! 

"  Anither  says, '  The  bits  o'  weans, 
No  auld  eneuch  to  fend  their  lanes, 
They  maun  ha'e  duds  to  cuire  their  banes 

And  warm  their  orphan  blude,  0 1 ' 
Na,  na,  let  Heriot's  deed  the  brats. 
And  stetirve  or  kill  them  wi'  the  bats. 
There's  ane  comes  p^imo  loco,  that's 
Your  widow ! 

"  I'll  marry  ye,  to  please  mysell ; 

I'll  gie  ye  some  sraa'  taste  o' ; 

And  syne  I'll  kist  ye  in  your  shell. 
And  bUthely  steek  the  lid,  O ! 
Than  gin  ye  le'e  me  bune  the  grund 
Wi'  nocht  o'  tocher  but  the  Fund, 
WhaTl  pree,  wi'  sax-and-saxty  pund. 
Your  widow?" 
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Sae  ilka  nicbt  she'll  crack  and  glowre 
Frae  midnicht  to  the  chap  o'  foure ; 
I  sweat  and  swarf,  and  ower  and  ower 

I  W1188  her  at  Megiddo. 
I'm  dwinin'  fast,  I'm  weelnigh  spent ; 
ni  vote  to  raise  the  Annual  Rent, 
m  vote  for  aucht  that  will  content 
My  widow ! 


^he  ScottiBh  ^tD  M&inzxnt  a:nd  Shtxxft  (Eourt  JBitfotttt. 

SHERIFF  COURT  OF  LANARKSHIRE  (QLASQOW). 
Sheriff  QuTHBH. 

IH8PECTOB  OF  FOOB  OF  PARISH  OF  DENNY  V.  INSPECTOR  OF  POOR  OF  PARISH  OF 

QOVAN. 

Bdief—Fafith  of  S^Umeat—Foor  Law  Act,  stc  71.~Izl  October  1874, 
ALezander  Duncan,  an  able-bodied  man,  a  widower,  and  in  a  position  to  main- 
tain hia  fEunily,  arranged  to  board  his  infiEint  child  with  a  man  called  Doff, 
residing  in  Denny  parish,  Duncan  agreeing  to  pay  a  sum  of  58.  per  week  of 
aliment.  Duncan  was  then  working  in  Glasgow,  and  he  paid  several  sums, 
but  at  intenralB  and  very  irregularly.  About  the  month  of  March  1875  he 
feU  into  considerable  arrears,  and  Duff  threatened  to  send  back  the  child.  The 
letter  to  that  effect,  posted  to  Duncan's  last  address,  was  returned  through  the 
Dead- Letter  Office,  and  no  further  attempt  was  then  made  to  find  his  where- 
abouts. Duff  then  app»lied  to  the  parish  of  Denny  for  relief,  and  obtained  4a. 
per  week.  Denny  p^ish  then  gave  notice  to  Gbvan  Parish,  the  latter  being 
the  last  residential  settlement  of  Duncan.  Within  a  few  weeks  of  relief  being 
given,  Duncan's  address  was  found  by  Duff,  who  wrote  the  former  to  come 
and  see  him.  Duncan  came,  and  also  called  on  the  inspector  of  Denny,  and 
arranged  ^th  the  latter  to  pay  up  by  instalments  the  arrears  due  to  Duff  and 
the  adyances  of  the  board,  and  he  then  made  a  payment  to  the  inspector  to 
account  Duncan  paid  no  more,  and  was  not  further  heard  of  till  tne  death 
of  the  child  in  November  1875,  when  he  appeared  and  buried  it.  In  these 
drcumstances  Denny  parish  claimed  from  and  sued  Govan  parish  for  the  ad- 
vances made.  The  Gfovan  inspector  pled  (\\  that  the  child  was  not  a  proper  object 
of  relief,  and  (2)  that  Denny  parish  snoula  nave  proceeded  against  the  father,  who 
was  able  and  bound  to  keep  his  child,  and  at  all  events  that  the  inspector  of 
Denny  ought  to  have  handea  the  child  to  the  father  in  June  1875,  when  the 
arrangement  was  made  by  the-  latter  with  the  inspector  of  Denny.  Proof 
was  led  before  Sheriff  Guthrie,  from  whose  interlocutor  the  following  is  an 
extract  :— 

^  It  is  proved  that  the  child  was  really  deserted  by  the  father,  and  it  seems 
to  be  dear  that  in  the  circumstances  the  parish  of  settlement  would  have 
relieved  the  child,  and  would  have  been  bound  to  do  so.  The  parish  of  Denny 
acted  virtually  on  behalf  of  the  pariah  of  settlement,  and  is  entitled,  under 
section  71  of  the  Act,  to  operate  its  relief,  eitiier  against  the  parish  to 
which  the  child  belongs,  or  against  Duncan,  the  famer.  It  chooses  to 
sue  Qovan,  the  parish  of  settlement,  and  the  only  question  seema  to  be, 
whether,  by  its  conduct  in  dealing  with  the  child  and  with  Duncan,  it  has 
forfeited  its  right  to  recover  its  advances.  The  most  important  matter  in  this 
case  is,  that  the  father  was  discovered  some  time  after  the  child  became 
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chargeable,  that  he  actoallj  came  to  the  inspector  at  Denny,  paid  him  5fi.,  and 
agreed  to  paj  as  mnch  a  week  towards  repayment  of  the  arrears,  and  to  keep 
up  his  payments  for  aliment.  He  was  working  as  a  moulder  in  a  neighbouring 
parish,  but  a  week  or  two  after  he  disappeared,  and  has  since  been  heard  of 
only  as  having  stayed  one  night  with  his  ps^nts,  who  live  at  Camelon,  about  ^Ye 
miles  from  Denny.  It  is  said  that  at  this  meeting  the  inspector  of  Denny  ought 
to  have  got  the  child  handed  over  to  the  father,  and  that  by  not  doing  so,  and 
by  not  taking  more  active  measures  to  find  out  Duncan,  it  fedled  in  its  duty 
and  is  barred  from  recovering.  I  cannot  appreciate  the  force  of  this  reasoning. 
Denny  could  not  receive  from  Gbvan  the  expenses  of  prosecuting  Duncan 
(Shannm  v.  AusHnf  30th  October  1874,  2  Rettie  68),  nor  probab^  those  of 
prosecuting  further  inquiries  after  Duncan.  There  had  been  notice  given  to 
Gk)van  six  weeks  before  this,  and  it  is  said  that  a  corres^ndence  was  going  on 
about  the  case.  It  mi^ht  have  been  made  a  point,  but  it  was  not,  that  Denny 
failed  to  give  any  intimation  to  Qovan  of  tne  meeting  with  Duncan  in  June 
and  the  arrangement  then  made.  I  do  not  know  whether  such  notice  was 
given  or  not ;  perhaps,  as  liability  was  not  admitted,  there  may  have  been  some 
excuse  for  not  making  intimation.  Apart  from  tlds  question,  I  do  not  see 
any  such  default  on  the  part  of  Denny  as  to  deprive  the  parish  of  its  statutoiy 
claim  against  the  parish  of  settlement.  I  am  not  satisned  that  if  Qovan  had 
been  dealing  directly  with  the  child's  father  it  would  not  have  made  some  similar 
arrangement  for  the  repayment  of  its  advances  and  the  support  of  the  child,  as 
beiuR  the  best  that  could  be  done  in  the  circumstances.  The  sum  claimed  is 
possibly  more  than  the  child  could  have  been  kept  for,  but  it  is  less  than  the 
father  contracted  to  pay,  and  there  is  no  evidence  to  show  at  what  rate  other 
parishes  can  board  pauper  children.  I  therefore  give  decree  for  the  sum 
actually  advanced.*' 

Act, — Donaldson, AU,—Wdilau, 
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HABROLD  V,  MILLER,  JUN. 

(7<sMU>,  where  a  lUt  of  all  creditors  knoton  to  the  petitioner  was  not  given  in  the 
petition  in  terms  of  6  and  7  Wm,  IV.  c,  3,  sec,  3,  a/nd  this  appears  fmn,  his  state 
of  affairs,  petition  dismissed — Provisions  of  sec.  8  of  Act  of  Sederunt  04  to  inHma^ 
tion  of  new  held  inapplicable, — A  petition  for  cessio  bonirum  was  on  11th  July 
last  presented  by  Donald  Miller,  jun.,  and  on  17th  July  he  obtained  interim 
liberation  on  caution.  The  only  creditor  mentioned  in  the  petition  entered 
appearance  and  opposed  on  various  grounds,  but  not  on  the  ground  on  which 
she  succeeded  in  an  appeal  taken  by  her  against  the  Sheriff-Substitute's  inter- 
locutor of  19th  October  1877,  which  granted  the  benefit  of  cessio.  The  SherifPs 
interlocutor  and  note  furnish  all  the  other  necessary  details : — 

"  Wick,  9th  November  1877. — The  Sheriff,  having  considered  the  objecting 
creditor's  appeal,  with  reclaiming  petition  and  answers,  and  whole  process, 
sustains  said  appeal,  recalls  the  interlocutors  pronounced  in  the  cause  since 
14th  August  1877,  when  the  state  of  affairs  was  lodged  :  Finds  that  said  state 
discloses  the  fact  that  the  petitioner,  at  the  date  of  presenting  his  petition,  had, 
and  knew  that  he  had,  other  creditors  than  the  one  set  out  in  the  petition  : 
Finds  that  these  other  creditors  should  have  been  specified  in  said  petition  in 
terms  of  the  3rd  section  of  6  and  7  Wm.  lY.  c.  3,  and  therefore  dismisses  said 
petition,  and  decerns  :  Finds  Catherine  Harrold  entitled  to  her  expenses  up  to 
14th  August  1877,  and  quoad  ultra  finds  no  expenses  due  to  or  by  either  party. 

Geo.  H.  Tbohs. 

"  Note. — The  appellant  seeks  to  have  the  petition  dismissed  because  of  the 
omission  from  the  petition  of  the  creditors  condescended  on  by  the  petitioner  in 
his  state  of  affairs,  and  who  he  must  have  known  were  his  creditors  at  the  time 
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of  presentinff  hia  petitioiL  There  is  no  doubt  that  this  is  a  statutory  reauiaite  (6 
and  7  Wm.  lY.  c  3,  sec.  3) ;  but  it  is  said  that  section  8  of  the  Act  of  Seaerunt  of 
4th  June  1839  has  so  modified,  in  fact  repealed,  the  enactment,  that  the  Sheriff 
may,  if  he  does  not  dismiss  the  petition,  authorize  the  omitted  creditors  to  be 
calleii  by  a  special  interlocutor  which  is  not  subject  to  appeal  This  is  a  very 
strong  contention,  and  the  Sheriff  prefers  to  adopt  a  construction  of  the  Act  of 
Sederunt  wMch  reconciles  it  witn  the  statute.  The  sole  case  provided  for 
by  section  8  of  the  Act  of  Sederunt  is  that  of  an  objecting  creditor  giving  in  a 
signed  list  specifying  the  creditors  whom  he  aUeges  to  have  been  omitted.  The 
case  here  is  different,  inasmuch  as  the  petition  mentions  only  one  creditor, 
Catherine  Harrold,  and  it  is  from  the  petitioner's  state  of  affairs  (most  unsatis- 
factory in  every  other  respect)  that  it  is  learned  that  he  had,  and  has,  more 
creditors  in  (1)  Jane  Nicolson,  the  mother  of  another  ille^timate  child  of  his ; 
(2)  his  father ;  and  (3)  his  law  a^ent,  Mr.  John  M.  Sutherland.  The  petitioner 
must  have  been  all  along  in  the  knowledge  of  these  creditors,  and  is,  therefore, 
without  ezcuse  in  disregarding  the  statutory  condition  on  which  he  was  en- 
titled to  ap]^y  for  eesno,  namely,  the  specification  in  his  petition  <  of  all  his 
creditors.'  The  proceedings  here  in  consequence  were  fuTiditus  null  and  void, 
and  the  petition  has  been  dismissed.  Even  m  the  case  where  it  was  the  objecting 
creditor  who  alleged  that  a  creditor  was  omitted,  and  that  fact  was  admitted, 
the  Sheriff,  in  adopting  the  alternative  of  dismissal  allowed  by  the  8th  section 
of  the  Act  of  Sederunt,  was  supported  by  the  Court  of  Session  (Fraser,  30th 
June  1837,  16  S.  1244). 

^  As,  however,  the  objection  to  which  effect  is  now  ^ven  was  equally  open  to 
the  objecting  creditor  when  the  petitioner's  state  of  affairs  was  lodged,  and  should 
have  been  then  stated  by  her,  expenses  have  not  been  given  to  her  since  the 
date  of  lodging  that  state.  Q.  H.  T.'' 

Aet,—0.  M.  Sutherlcmd, Alt.— J.  M.  Suiherland. 


SHERIFF  COURT  OF  ORKNEY. 

COUNT  AND  RECKONING — QRAT  V.   ORAT'S  EXBCUTOR. 

Shffuld  a  eowiU  and  reckoning  hy  a  next  of  kin  where  imperfectly  laid  be  die- 
nUmd,  or  the  neceuary  amendments  allowed  on  adjustments  f—In  special  drcwn' 
I  (he  amendments  alhwed. 


''KirhwaUy  IZth  November  1877.— The  Sheriff-Substitute  having  considered 
the  motion  for  revisal  refuses  the  same  ;  and,  in  respect  that  the  pursuer  has 
set  forth  no  sufficient  title  to  sue,  dianisses  the  action,  and  finas  the  pur- 
suer liable  to  the  defender  in  the  expenses  of  process,  of  which  allows  an 
account  to  be  given  in,  and  when  lodged  remits  the  same  to  the  auditor  to  tax 
and  report  John  C.  Mbllis. 

"  Note, — The  pursuer  in  this  case  has  not  set  forth  in  his  designation  that  he 
is  next  of  kin  to  lus  brother  James  Gray,  master  mariner,  although  it  is  evident 
from  the  prayer  of  the  petition  that  it  is  as  such  that  he  sues,  ms  claim  being 
for  what  'shall  be  ascertained  to  be  the  share  pertaining  to  him,  the  said 
WiUiam  Gray,  pursuer,  of  the  estate  and  effects  of  the  deceased  James  Gray, 
master  mariner,  .  .  .  who  was  a  full  brother  of  the  pursuer.'  The  mere 
want  of  the  designated  words  '  next  of  kin '  might,  of  course,  have  been  sup- 
plied by  way  of  amendment,  but  that  would  not  have  availed  much,  seeing 
that  even  as  such  next  of  kin  he  could  have  no  title  to  sue  for  any  share  of  the 
deceased's  estate  or  effects.  In  order  to  give  a  next  of  kin  title  to  sue,  he  must 
have  been  decerned  executor-dative  if  he  can  show  no  title  to  the  position  of 
executor-nominate  {Malcolm  v.  Dick.  8th  November  1866,  5  Macpherson  18). 
No  such  title  of  executor  is  aUegea  in  the  petition,  nor  was  the  existence  of 
mch  a  title  averred  at  the  bar.  J.  C.  M." 

Both  parties  minuted  their  consent  to  the  Sheiiff  on  appeal  disposing  of  the 
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case  without  ordering  a  reclaiming  petition  and  anawen  or  a  heaxing.    On 
appeal  the  following  interlocutor  was  pronounced  : — 

**Kirhu)aU,26th  November  1877, —The  Sheriff,  having  considered  the  petitioner's 
appeal,  adheres  to  the  interlocutor  submitted  to  review,  in  so  for  as  regards  the 
refusal  of  the  motion  for  leave  to  revise,  and  to  that  extent  dismisses  the  appeaL 
Quo€td  uUm,  sustains  the  appeal  and  recalls  the  interlocutor  submitted  to  review. 
Directs  the  case  to  be  put  by  the  Sheriff-Clerk  to  the  roll  for  the  first  Court 
day  occurring  not  less  than  four  days  after  the  date  of  this  interlocutor,  in 
Older  that  the  parties  may  then  adjust  their  pleadings  (upon  these  pleadings 
and  not  in  separate  papeis),  and  the  Sheriff-Substitute  snail  then  close  the 
record,  and  thereafter  proceed  with  the  case  as  accords.  And  finds  the  peti- 
tioner liable  to  the  defender  in  the  whole  expenses  of  process  hitherto  incurred 
by  her,  including  those  of  this  appeal,  with  the  exception  of  the  preparation 
and  lodging  of  her  defences,  as  the  same  may  be  taxed.         Geo.  H.  Thohs. 

**  Note,— The  case  of  Malcolm  v.  Dick,  to  which  the  Sheriff-Substitute  refers, 
was  different  from  the  present,  inasmuch  as  the  pursuer  there  maintained  his 
action  '  as  executor  of  tne  said  Robert  Dick,  or  as  otherwise  representing  him.' 
The  Lord  Justice-Clerk  accordingly  said  :  "We  have  nothing  to  detennine 
except  whether  a  party  who  sets  out  the  title  of  executor  as  hie  only  tiUe  to  eue 
is  entitled  to  sue  a  petitory  action  without  producins  a  decree  dative  or  some 
other  title  such  as  a  nomination  as  executor.  .  .  .  I  Know  of  no  authority,  and 
I  can  see  no  principle  for  holdine  that  a  party  can  sue  in  the  characier  of  executor 
before  obtainmg  any  title  as  such.' 

<<  A  case  mach  more  like  the  present  is  Laweon  v.  Ogihy,  8th  July  1834, 
7  W.  &  S.  397,  where  a  lady  who  was  served  as  heiress  of  entail,  and  was  the 
'  only  child '  of  her  father,  was  held  (affirming  the  judgment  of  the  Court  of 
Session)  to  have  a  sufficient  title  to  insist  for  payment  of  rent  fediing  under  the 
executory  without  making  up  a  title. 

"  Here  it  is  alleged  that  the  pursuei^s  brother  James  died  intestate,  so  that 
there  can  be  no  executor-nominate.  Had  this  been  followed  m>  bv  a  state- 
ment that  he  died  unmarried,  the  way  would  have  been  cleared  for  the  succes- 
sion of  the  next  of  kin.  The  defences,  however,  assume  with  the  petition  that 
James  did  die  unmarried,  and  no  prejudice  to  the  defender  will  therefore  arise 
by  the  addition  of  this  fiEict  to  the  statement  in  the  petition  at  adjustment  of 
the  record.  This  course  seems  to  be  the  correct  appncation  of  the  principles 
enunciated  in  Mcmtonv.  Dtmdae,  13th  December  1870, 9  Macp.  272,  as  adapted 
to  the  new  Sheriff  Court  Act  of  1676. 

'*  On  the  assumption  of  this  addition  being  made,  the  all^ation  that  James 
was  survived  by  two  brothers  and  at  least  one  sister,  who  are  his  next  of  kin, 
becomes  relevant,  and  discloses  a  title  in  the  pursuer  as  one  of  the  next  of  kin 
as  good  as  that  sustained  in  Layteon  v.  Ogilvy. 

**  The  extent  of  the  pursuer's  interest  as  such  next  of  kin  is,  however,  left  in 
some  obscurity.  James  was  survived  by  the  pursuer  and  another  brother 
Robert  and  a  sister  Ann.  Another  sister  Barbara  is  also  mentioned  as  dead, 
but  it  is  not  Btated|whether  she  predeceased  James  or  not  Had  it  been  said  in 
the  petition  what  the  share  of  James's  estate  claimed  by  the  petitioner  was 
(whether  one-third  or  one-fourth),  it  misht  have  been  cathered  whether 
narbara  survived  James  or  not.  This  information,  and  also  whether  Ann 
and  Barbara  both  died  unmairied.  should  be  added  to  the  statements  in  the 
petition  at  adjustment  of  the  record. 

''As  it  is  only  a  share  of  James's  estate  which  the  pursuer  claims  as  his 
brother  and  one  of  his  next  of  idn,  all  legitimate  interest  of  the  defender  will, 
it  is  thought,  be  secured  by  annexing  the  condition  of  confirmation  before 
decree  (see  Lord  Justice-Clerk's  remarks  in  Malcolm  v.  Dick),  and  that  will 
protect  her  against  any  double  demand.  This  will  fall  to  be  attended  to  when 
the  ca»e  is  finally  disposed  of. 

"  As  it  is  with  hesitation  that  the  Sheriff  has  not  dismissed  the  petition  as 
irrelevant,  but  allowed  an  opportunity  to  the  petitioner  of  now  adding  such 
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neeeMuy  averments  as  are  above  pointed  out,  the  petitioner  has  been  found 
liable  in  the  whole  expenses  hitherto  incurred  by  the  defender,  with  the  excep- 
tion of  the  preparation  and  lodging  of  her  defences.  It  is  to  be  hoped  that  this 
will  lead  to  more  care  in  the  preparation  of  the  initial  writs  of  all  actions  in 
this  Oonrt  G.  H.  T." 

AcL—'Ckwper. AU. — Macrae, 


SHERIFF  COURT  OF  BANFFSHIRE. 
Sheriff  Scott  Mongbieff. 

SCHOOL  BOABD  OF  FOBOLEN  V.  DAVID  SMITH.— 26^  Jan.  1878. 

Edueation  (Scotland)  Act,  1872,  see.  70— Failure  to  diteharge  (he  duty  ofprovidr 
ing  elementary  education — Cireunutances  held  sufficient  to  warrant  a  conviction. 

In  this  case  the  Sheriff-Substitute  delivered  the  following  judgment : — 

''  This  ia  a  complaint  at  the  instance  of  the  School  Board  of  For^^len  against 
David  Smithy  farm-servant,  residing  at  Silverstrip  in  that  parish,  and  it 
charges  him,  under  the  Education  Act  of  1872,  with  the  offence  of  '  ffrossly 
and  without  reasonable  excuse'  failing  to  provide  elementary  education  for  two 
of  his  children,  fj^irls,  about  the  ages  of  eight  and  five  years.  The  defence  is 
somewhat  peculiar,  and,  shortly  stated,  amounts  to  this,  that  no  blame  can  be 
attached  to  the  aoiused,  inasmuch  as  he  is  willing  to  send,  and  has  indeed  sent, 
these  childzen  to  the  Forglen  Public  School,  but  they  have  been  refused  admit- 
tsnce.  In  order  to  understand  the  state  of  matters  in  Forglen,  it  is  necessary 
to  nier  to  one  or  two  facts  in  connection  with  the  history  m  the  School  Board 
since  it  was-  established  in  that  parish.  At  the  time  when  the  Education  Act 
came  into  o;peration,  there  were  in  the  parish  two  schools— the  old  parochial 
school,  attended  by  both  boys  and  girls,  and  a  female  school  maintained  by 
Lady  Aberciomby  of  Forglen.  The  School  Board  agreed  to  take  over  this  latter 
school,  and  the  names  of  the  schools  were  fixed,  in  September  1873,  as  tiie 
Foiglen  Public  School  and  Forglen  Female  SchooL  In  October  1873  it  was 
unanimously  resolved  by  the  Board,  in  the  mean  time,  to  confine  the  teaching 
in  the  public  school  to  bovs,  and  in  what  had  been  known  as  the  female  school 
to  girls.  Objections  may  be  taken  to  the  terms  of  the  resolution,  but  there  can 
be  no  doubt  that  it  has  been  carried  into  effect.  The  school  buildings  have 
been  altered  upon  the  footing  that  the  boys  and  girls  were  to  be  taught  separ- 
ately, and  they  have,  in  point  of  fact,  been  taught  separately  ever  smce— the 
boys  by  the  old  parochial  master,  and  the  girls  by  a  female  teacher.  These 
schools  are  only  a  few  hundred  ysurds  apart  The  female  school  is  about  1400 
yards  from  the  house  of  the  accused ;  the  public  school  is  nearer.  The  distance 
certainly  places  no  obstacle  in  the  way  of  his  children  attending  either.  But 
unfortunately  for  some  time  back  obstacles  have  been  raised.  The  accused, 
since  April  1876,  has  insisted  upon  his  right  to  send  his  girls  to  the  Forglen 
Public  School,  and  there  has  been  a  warfare  carried  on  between  him  and  his 
wife  on  the  one  part,  and  the  School  Board  on  the  other.  Both  parties  seem 
to  have  applied  to  the  Scotch  Education  Board  for  advice,  and  applied  in  vain. 
The  chilfuen  have  been  tendered  at  the  public  school,  and  refused  admittance ; 
their  parents  decline  to  send  them  to  the  female  school,  where  they  would  be 
admitted  ;  consequently  they  are  at  no  school. 

**  Now  a  sreat  deal  lias  been  said,  in  the  able  and  in^nious  argument  sub- 
mitted for  the  accused,  about  his  right  to  insist  upon  his  children  being  edu- 
cated at  the  public  school  under  a  master,  and  the  legality  of  the  School  Board's 
conduct  in  thus  separating  the  sexes  has  been  callea  in  question.  But  in  the 
view  which  I  take  of  the  case,  I  do  not  feel  obliged  to  pronounce  judgment 
upon  the  School  Board,  or  decide  the  conatitutionarrights  of  the  accused.  It 
seems  to  me  that  I  have  just  to  determine  whether  or  not  he  is  grossly  and 
without  reasonable  excuse  fiBLiling  to  discharge  the  duty  of  providing  elementary 

YOU  XXII.  NO.  OCLV.— MABCH  1878.  H 


162  ENGLISH,  AMERICAK,  AND  COLONIAL  CASE& 

education  for  his  children — nothing  more.  Now,  what  do  I  find  as  clear  facta 
in  thia  case  ?  I  find  that  these  children  are  not  receiving  the  requisite  educa- 
tion, while  there  is  a  school  at  a  convenient  distance,  to  which,  if  thej  were 
senl^  they  would  receive  it  And  when  I  come  to  inquire  why  they  are  not 
sent,  I  find  tiiat  it  is  hecause  their  parents  are  engaged  in  a  dispute  with  the 
School  Board  of  the  parish.  There  is  no  physical  diflSculty  in  tbe  way,  aa  in 
the  case  of  Campbell  v.  Jameson,  23rd  Feh.  1877,  4  Rep.  17.  Further,  I  find  that 
this  dispute  is  not  a  thing  of  yesterday,  hut  that  it  has  involved  a  serious  loss  of 
valuahle  time,  during  which  these  children's  education  might  have  been  pro- 
gressing. I  come,  therefore,  to  the  conclusion  that  the  accused  is  guilty  of  the 
offence  libelled. 

^  It  would  have  been  different  had  this  complaint  been  brought  shortly  after 
the  accused  first  insisted  unon  his  right  to  sena  the  children  to  the  boys'  school. 
But  a  considerable  period  nas  elaps^,  and  the  accused  must  have  been  aware, 
for  some  time  back,  that  this  dispute  will  not  be  easily  or  speedily  settled  in 
his  favour.  His  conduct,  therefore,  in  continuing  to  keep  back  ms  children 
from 'the  means  of  education  available  to  him,  is  inexcusable.  Were  excuses  of 
this  sort  to  be  given  effect  to,  it  might  prove  difficult  for  a  School  Board  to 
exercise  its  functions,  for  many  objections  might  be  taken  to  a  school  and  to 
its  teachers. 

''  But  while  I  convict  the  accused,  I  do  not,  at  the  same  time,  consider  thia 
case  one  in  which  anything  beyond  a  nominal  penaltv  should  be  inflicted.  I 
trust  tiiat  now,  without  further  delay,  these  little  girls  will  be  sent  to  school ; 
and  if  the  accused  is  anxious  to  preserve  his  rights  and  try  the  question  raiaed 
on  his  behalf,  let  him  send  them  under  protest  I  impose  a  fine  of  one  ahiUing, 
without  expenses. 

Act.—Oin'don,  P.'F. Alt.— Watt. 
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New  York  Court  op  Appeals.— ^ov.  13, 1877. 
Liabilities  of  Carriers  of  Animals. 

Mynard  v.  Syracuse,  Binghamion,  and  New  York  Railroad  Co, — Plaintiff 
shipped  animals  by  railroad  under  a  contract  whereby  he  agreed  to  release  and 
discoar^e  the  railroad  company  "  from  all  claims,  demands,  and  liabilities  of 
every  kind  whatsoever,  for  or  on  account  of  or  connected  with  any  damage  or 
injury  to  or  loss  of  said  stock  or  any  portion  thereof  from  whatsoever  cause 
arising."  Held,  that  the  contract  did  not  release  the  company  from  liability 
for  loss  resulting  from  the  negligence  of  its  servants. 

A  carrier  of  animals  is  excusea  from  liability  for  loss  caused  by  the  inherent 
tendencies  or  qualities  of  the  animals,  but  beyond  this  the  common-law 
liabilities  exist  against  him  the  same  as  against  the  carrier  of  any  other  kind  of 
property. 

Appeal  from  a  judgment  of  the  General  Term  of  the  Supreme  Court  for  the 
Thira  Department  reversing  a  Judgment  of  the  County  Court  of  Cortland. 
Enough  &cts  appear  in  the  opinion.  The  decision  at  the  Qeneral  Tenn  ia 
reported  7  Hun,  399. 

Church,  Ch.  J. — The  parties  stipulated  that  the  animal  was  lost  by  reason 
of  the  negligence  of  some  of  the  employes  of  the  defendant  without  Uie  fault 
of  the  plantiff.  The  defence  restea  solely  upon  exemption  from  liability 
contained  in  the  contract  of  shipment  by  which,  for  the  consideration  of  a 
reduced  rate,  the  plantiff  agreed  to  <'  release  and  discharge  t^e  said  company 
from  all  claims,  demands,  and  liabilities  of  every  kind  whatsoever  for  or  on 
account  of,  or  connected  with  any  damage  or  injurv  to  or  the  loss  of  said  stock, 
or  any  portion  thereof,  from  whatsoever  cause  arising." 
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The  question  depends  upon  the  coostraction  to  be  given  to  this  contract 
whether  the  exemption  "from  whatever  cause  arising''  should  be  taken  to 
include  a  loss  accruing  by  the  negligence  of  the  defendant  or  its  servants. 
The  language  is  general  and  broad.  Taken  literally  it  would  include  the 
loss  in  question,  and  it  would  also  include  a  loss  occurring  from  an  inten- 
tional or  wilful  act  on  the  part  of  servants.  It  is  conceded  that  the  latter  is 
not  included.  We  must  look  at  the  language  in  connection  with  the  circum- 
stances and  determine  what  was  intended,  and  whether  the  exemption 
claimed  was  within  the  contemplation  of  the  parties. 

The  defendant  was  a  common  carrier,  and  as  such  was  absolutely  liable 
for  the  safe  carriage  and  delivery  of  property  intrusted  to  its  care,  except 
for  loss  or  injury  occasioned  by  the  acts  of  Qod  or  public  enemies.  The 
oblijg;ations  are  imposed  by  law  and  not  by  contract.  A  common  carrier  is 
subject  to  two  distinct  classes  of  liabilities — one  where  he  is  liable  as  an 
insurer  without  fiault  on  his  part ;  the  other,  as  an  ordinarv  bailee  for  hire, 
when  he  is  liable  for  default  in  not  exercising  proper  care  ana  diligence,  or,  in 
other  words,  for  negligence.  General  words,  from  whatever  cause  arising^  may 
well  be  satisfied  by  limiting  them  to  such  extraordinary  liabilities  as  carriers 
are  under  without  fault  or  negligence  on  their  part. 

When  general  words  may  operate  without  including  the  negligence  of  the 
carrier  or  nis  servants,  it  will  not  be  presumed  that  it  was  intended  to  include 
iU  Every  presumption  is  against  an  intention  to  contract  for  immunity  for 
not  exercismg  ordinary  diligence  in  the  transaction  of  any  business,  and  hence 
the  general  rule  is  that  contracts  will  not  be  so  construed  unless  expressed  in 
unequivocal  terms. 

In  New  Jereey  Steam  Navigation  Go.  v.  MerchanU*  Bank^  6  How.  (U.  S.)  344, 
a  contract  that  the  carriers  are  not  responsible  in  anv  event  for  loss  or  damage, 
was  held  not  intended  to  exonerate  them  from  liability  for  want  of  ordinary 
care.  Nelson,  J.,  said  :  ''  The  language  is  general  and  broad,  and  might  very 
well  comprehend  every  description  of  risk  incident  to  the  shipment.  But  we 
think  it  would  be  going  further  than  the  intent  of  the  parties  upon  anv  fair 
and  reasonable  construction  of  the  agreement  were  we  to  regard  it  as  stipulating 
for  wilful  misconduct,  gross  negligence,  or  want  of  ordinary  care,  either  in  the 
seaworthiness  of  the  vessel,  her  proper  equipments  and  furniture,  or  in  her 
management  by  the  master  and  hands.''  This  rule  has  been  repeatedly  followed 
in  this  State. 

In  Alexander  v.  Greene,  7  Hill,  533,  the  stipulation  was  to  tow  plantifPs 
canal-boat  from  New  York  to  Albany  at  the  risk  of  the  master  or  owners,  and 
the  Court  of  Errors  reversed  a  judgment  of  the  Supreme  Court  with  but  a 
single  dissenting  vote,  and  decided  that  the  language  did  not  include  a  loss 
occasioned  by  the  negligence  of  the  defendants  or  their  servants.  In  one  of 
several  opinions  dehvered  by  members  of  the  court,  it  was  said  in  respect  to 
the  claim  for  immunity  from  negligence :  "  To  maintain  a  proposition  so 
extravagant  as  this  would  appear  to  be,  the  stipulation  of  the  parties  ought 
to  be  the  most  clear  and  explicit,  showing  that  they  comprehended  in  their 
arrangement  Uie  case  that  actually  occurred." 

ITelU  V.  Steam  Navigation  Go.,  8  N.  Y.  3*75,  expressly  approved  of  the 
decision  of  Alexander  v.  Greene,  and  reiterated  the  same  principle.  Gardiner, 
J.,  in  speaking  of  that  case,  said  :  "  We  held  then  if  a  party  vested  with  a 
temporary  control  of  another's  property  for  a  special  purpose  of  this  sort,  would 
shield  himself  from  responsibility  on  account  of  the  gross  neglect  of  himself  or 
his  servants,  he  must  snow  his  immunity  on  the  face  of  his  agreement ;  and 
that  a  stipulation  so  extraordinary,  so  contrary  to  usage  and  the  general  under- 
standing of  men  of  business,  would  not  be  implied  unom  a  general  expression 
to  which  effect  might  otherwise  be  given." 

So  in  Steinweg  v.  Erie  Ry,  Co.,  43  N.  Y.  123,  the  contract  released  the  carrier 
''from  damage  or  loss  to  any  article  from  or  by  fire  or  explosion  of  any  kind," 
and  this  court  held  that  the  release  did  not  include  a  loss  by  fire  occasioned  by 
the  m^gence  of  the  defendant,  and  in  Magnin  v.  Dinemore,  56  N.  Y.  168, 


164  ENGLISH,  AMERICAK,  AKD  COLONIAL  CASKS. 

still  more  lecentl  j  decided  by  this  eonrt,  the  contract  with  the  exprefls  company 
contained  the  stipalation,  *'  and  if  the  value  of  the  property  above  described  is 
not  stated  by  the  shipper,  the  holder  thereof  will  not  demand  of  the  Adams' 
Express  Company  a  sum  exceeding  fifty  dollars  for  the  loss  or  detention  of^  or 
damage  to,  the  property  aforesaid."  It  was  held,  reversing  the  judgment  below, 
that  the  stipulation  did  not  cover  a  loss  occurring  through  nes^ugence,  Johnson, 
J.,  in  the  opinion,  saving :  ''  But  the  contract  will  not  be  deemed  to  except 
losses  occasioned  by  the  carrier's  n^ligence  unless  that  be  expressly  stipulated.^ 
In  each  of  these  cases  the  language  of  the  coutract  was  sufficiently  broad  to  include 
losses  occasioned  by  ordinary  or  gross  negligence,  but  the  doctrine  is  repeated 
that  if  the  carrier  asks  for  immunity  for  his  wrongful  acts  it  must  be  expressed, 
and  thiU  general  words  will  not  be  deemed  to  have  been  intended  to  relieve 
him  from  the  consequences  of  such  acta. 

These  authorities  are  directlv  in  point,  and  they  accord  with  a  wise  public 
policy,  by  which  courts  should  be  guided  in  the  construction  of  contracts 
designed  to  relieve  common  carriers  from  obligations  to  exercise .  care  and 
dili^nce  in  the  prosecution  of  their  business  which  the  law  imposes  upon 
ordinary  bailees  for  hire  engaged  in  private  business.  In  the  recent  case  of 
Lockwood  V.  Railroad  Co.,  17  Wall.  357,  the  Supreme  Court  of  the  United 
States  decided  that  a  common  carrier  cannot  lawiull^  stipulate  for  exemption 
.  from  responsibUity  for  the  negli^nce  of  himself  or  his  servants.  If  we  felt  at 
libertv  to  review  the  question,  tne  reasoning  of  Justice  Bradley  in  that  case 
would  be  entitled  to  serious  consideration,  but  the  ri^ht  thus  to  stipulate  has 
been  so  repeatedly  affirmed  by  this  court  that  the  question  cannot  with  proprietor 
be  regarded  as  an  open  one  in  this  State.  8  N.  Y.  375  ,*  11  id.  485  ;  24  id. 
181-196 ;  25  id.  442  ;  42  id.  212  ;  49  id.  263  ;  51  id.  61.  The  remedy  is  with 
the  Legislaturo,  if  remedy  is  needed.  But  upon  the  question  involved  here 
it  IB  correctly  stated  in  that  case  that  "a  review  of  the  cases  decided  by  the 
courts  of  New  York  shows  that  though  they  have  carried  the  power  of  the 
common  carrier  to  make  special  contracts  to  the  extent  of  enaoling  him  to 
exonerate  himself  from  the  effects  of  even  gross  negligence,  yet  that  this  effect 
has  never  been  given  to  a  contract  general  in  its  terms."  Such  has  been  the 
uniform  course  of  decisions  in  this  and  most  of  the  other  States,  and  public 
policy  demands  that  it  should  not  be  relaxed.  It  cannot  be  said  that  parties 
in  making  such  contracts  stand  on  equal  terms.  The  shipper,  in  most  cases, 
from  motives  of  convenience,  necessity,  or  apprehended  injury,  feels  obliged  to 
accept  the  terms  proposed  by  the  carrier,  ana  practically  the  contract  is  made 
by  one  party  onlv,  and  should,  therefore,  be  construed  most  strongly  against 
him,  ana  especially  should  he  not  be  relieved  from  the  consequences  of  his 
own  wrongful  acts  under  general  words  or  by  implication. 

There  was  a  period  when  the  courts  of  England  were  inclined  to  relax  this 
rule,  and  this  led  to  the  adoption  of  an  Act  of  Parliament  on  the  subject^ 
under  which  the  courts  have  smce  acted.    See  10  H.  L.  Cas.  473. 

It  is  argued  that  the  role  does  not  apply  to  the  carriage  of  animals,  that  in 
respect  to  such  property  the  common-law  liabilities  of  common  carriers  do  not 
attach,  that  the  carrier  is  onlv  liable  for  negligence,  and  hence,  that  the  stipu- 
lation can  applv  to  nothing  else. 

There  mieht  be  some  force  in  this  point  if  the  position,  that  carriers  of  animals 
are  only  liaole  for  negligence  or  misconduct,  is  correct  But  that  position  can- 
not be  maintained.  The  liability  of  carriers  of  animals  is  modifiea  only  so  hx 
as  the  cause  of  damage,  for  which  recompense  is  sought,  is  in  conseauence  of  the 
conduct  or  propensities  of  the  animals  undertaken  to  be  carriea.  In  other 
respects  the  common-law  responsibilities  of  the  carrier  will  attach.  This  was 
expressly  held  in  Clark  v.  Railroad  Co,,  14  N.  Y.  573.  Denio,  J.,  said  :  *'But 
the  rule  which  would  exempt  the  carrier  altogether  from  accidents  arising  out 
of  the  peculiar  character  of  tne  freight,  irrespective  of  the  question  of  negligence, 
would  be  equally  unreasonable.  It  would  relieve  the  carrier  altogether  from 
those  necessary  precautions  which  any  person  becoming  the  bailee,  for  hire,  of 
animals  is  bound  to  exereise,  and  the  owner,  where  he  did  not  himself  assume 
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the  dnty  of  seeing  to  them,  would  be  wholly  at  the  mercy  of  the  earner.  The 
natnie  of  the  case  does  not  call  for  any  such  relaxation  of  the  rule,  and 
considering  the  law  of  carriers  to  be  estabUshed  upon  considerations  of  sound 
policy,  we  would  not  depart  from  it,  except  where  the  reason  upon  which  it  is 
tMised  wholly  fails,  and  then  no  further  than  the  cause  for  the  exemption 
leoaires. 

The  case  of  Palmer  y.  Raikoay  Co,y  4  Mees.  &  Wels.  749,  is  cited,  where  the 
same  principle  is  decided.  Animals  may  die  of  fright,  by  refusing  to  eat,  or 
break  from  their  fastenings  and  kill  themselyes,  although  eyery  proper  pre- 
caution was  used,  but  there  may  be  many  accidents  producing  loss  or  injury  to 
animals  which  are  not  attributable  to  acts  of  €k)d,  and  which  were  not  caused 
by  Uie  peculiar  character  of  the  property.  By  the  act  of  Gkxl  is  meant 
something  which  operates  without  any  aid  or  interference  from  man.  Merritt 
y.  EarUy  29  N.  Y.  115.  In  that  case  it  was  held  that  the  carrier  was  liable  for 
the  yalue  of  a  span  of  horses  lost  by  the  sinking  of  a  steamboat,  caused  by 
coming  in  contact  with  the  mast  of  a  sloop  which  had  been  sunk  in  a  squall  two 
days  Mfore.  The  court  decided  that  sinking  the  steamboat  was  not  caused  by 
the  act  of  God,  and  that  the  sinking  of  the  sloop,  although  by  the  act  of  Qod, 
was  too  remote,  and  many  accidents  might  happen,  producing  loss  to  animals, 
for  which  the  carrier  woidd  be  liable,  although  no  fault  or  negligence  could 
be  imputed,  and  in  respect  to  such  the  common-law  liability  would  attach. 
An^ell  on  Carriers,  190,  lays  down  the  same  rule.  The  same  qualification  of 
liability  applies  to  all  property. 

The  earner  is  excused  from  liability  for  loss  caused  by  inherent  infirmity  or 
tendency  to  decay. 

It  has  been  held  that  a  carrier  is  not  responsible  for  the  eyaporation  of 
liquids,  nor  for  the  diminution  of  molasses,  caused  by  the  oozing  through  yent- 
holes  necessary  to  preyent  the  bursting  of  toe  barrels  (Angell  on  Carriers,  §  211, 
and  cases  cited) ;  and  exemptions  from  liabilitv^  for  loss  by  inherent  qualities 
of  animals  rests  upon  the  same  principle.  Beyond  this  the  common-law 
liabilities  exist  against  the  carrier  of  animals  the  same  as  the  carrier  of  other 
property,  and  the  clause  in  the  contract  can,  therefore,  operate  in  many  cases 
where  negligence  cannot  be  imputed. 

In  Idanachusetts,  in  Smith  y.  Railroad  Co.,  12  Allen,  531,  the  court  say  : 
**  The  common-law  liability  of  a  carrier  for  the  deliyeiy  of  liye  animals  is  tiie 
same  as  that  for  the  deiiyery  of  merchandise.  Upon  undertaking  their 
tnoisportation  he  assumes  the  obligation  to  deliyer  them  safely  agamst  all 
contingencies,  except  such  as  would  excuse  the  non-deliyery  of  other  property." 
The  qualification  aooye  referred  to  excusing  the  carrier  from  liability  for  loss 
occasioned  by  the  nature  and  character  of  the  property  is  recognized.  This 
Qiudification  or  exception,  as  before  stated,  is  apphcable  to  all  property,  and 
aces  not  affect  the  common-law  liabilities  to  any  greater  extent  than  in  respect 
to  other  property,  except  that  the  instances  may  be  more  numerous  where  the 
carrier  wiU  oe  excused. 

In  Angell  on  Carriers,  §  214,  it  is  said  :  **  Such  a  case  would  seem  to  be 
analogous  to  the  case  of  loss  of  merchandise,  owing  to  some  inherent  defect 
which  caused  the  destruction  of  it  while  in  transit." 

Ab  well  might  carriers  i)e  exempted  from  common-law  Labilities  for  loss  of 
inanimate  property  as  for  animals,  if  immunity  from  loss  from  inherent  defects, 
or  from  the  nature  and  character  of  the  property,  will  produce  that  result. 

The  only  authority  seeming  to  fayour  the  position  of  the  respondent  is  the 
Onigin  Case^  51  N.  Y.  61.  The  loss  of  the  hogs  in  that  case  was  caused  by 
heat,  and  the  negligence  attributed  was  in  not  cooling  them  off  with  water. 
We  do  not  thiuK,  under  the  peculiar  stipulation  and  the  character  of  the 
pnnieity  in  that  case,  that  it  is  m  conflict  with  the  yiews  before  expressed. 

llie  judgment  of  the  Qeneral  Term  must  be  reyersed  and  that  of  the  County 
Court  affirmed. 

All  concur.  Andrews,  J.,  taking  no  part.  Folger  and  Miller,  JJ.,  absent. — 
Atbany  Law  Journal* 
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Contagious  Diseases  (Animals)  Act. — Order  of  Couneil^Trannt  of  anl- 
mali — Vefsel  conveying  sheep  from  Ireland — Jurisdiction  of  justices — Appeal. — 
In  a  proceeding  for  a  penaltj  under  the  Contagious  DiBeases  (Animals)  Act 
before  the  justices  for  tue  county  of  Pembroke,  against  the  master  of  a  vessel 
for  having  carried  sheep  on  board  such  vessel  without  having  the  places  used 
for  such  sneep  divided  into  pens,  as  required  by  the  Animals  Order  of  1875,  it 
was  proved  that  the  vessel  brought  the  sheep  from  IreUnd  to  New  Milfonl,  in 
Milford  Haven,  which  is  in  the  body  of  the  count v  of  Pembroke,  and  tiiat  the 
vessel  arrived  there  without  having  the  places  on  board  for  the  sheep  divided 
as  required  by  the  said  Order.  On  these  facts  the  justices  determined  that  thej 
had  no  jurisdiction  to  convict  the  master  : — Held,  that  the  justices  had  jurisdic- 
tion as  the  offence  continued,  so  as  to  be  in  Pembrokeshire  within  the  lurisdic- 
tion  of  the  justices,  when  the  vessel  arrived  at  New  Milford  wiUi  the  sheep 
without  pens,  as  required  by  the  Order.  Held  also,  that  though  section  106  of 
32  &  33  Vict  c.  70,  gives  a  power  of  appealing  from  the  justices  to  the  Quarter 
Sessions,  it  does  not  deprive  a  party  of  tne  right  to  have  a  case  stated  for  the 
opinion  of  the  Superior  Court,  under  20  &  21  Vict.  c.  43.  And  Held  further, 
that  the  justices  having  necessarily  heard  the  case  before  they  determined  that 
they  had  no  jurisdiction,  the  opinion  of  the  Court  was  properly  applied  for  on 
a  case  under  20  &  21  Vict,  c  43,  instead  of  on  an  application  for  a  mandamus 
to  the  justices  to  hear. — Muir  v.  JETore,  47  L.  J.  Rep.  M.  C.  17. 

Tblborafh  Cohpant. — Duty  to  recipient  of  teUaram — Negligence— Delivery 
of  message  to  wrong  person, — Plaintiffs,  merchants  at  Valparaiso,  received  through 
defendants  a  telegram  purporting  to  come  from  London  and  addressed  to  them. 


ordering  a  luge  snipment  of  barley.    No  such  message  was  ever  in  fact  sent  to 

Slaintiffs.  The  misdelivery  of  the  message  was  caused  by  the  negligence  of 
efendants,  and  occasioned  heavy  loss  to  plaintiffs,  in  consec^uence  of  a  £Etll  ia 
the  market-price  of  barley.  In  an  action  to  recover  the  amount  of  this  loss, — 
Held  (aflirming  the  decision  below,  46  L.  J.  Rep.  C.  P.  197),  that  there  was 
no  duty  owing  by  the  defendants  to  the  plaintiffs  in  the  matter,  either  by  con* 
tract  or  law,  and  therefore  no  action  would  lie. — Dickson  v.  Reutei's  Tdegrapk 
Co,  (Lim.)  (App.),  47  L.  J.  Rep.  C.  P.  1. 

Criminal  Information. — Responsibility^  proprietors  of  newspapers  for  Ubel 
inserted  by  editor  without  (heir  hnowledge,-^n  the  trial  of  a  criminal  informa- 
tion for  libel  it  was  proved  on  the  part  of  defendants,  proprietors  of  a  newspaper, 
that  they  had  appointed  a  competent  editor  to  undertake  the  literary  manage- 
ment of  the  paper,  and  that  the  article  in  question  was  inserted  by  him  without 
their  knowl^ge,  and  without  any  specific  authority  or  consent  of  theirs  ;  and 
it  was  sought  upon  such  evidence  to  raise  a  defence  under  section  7  of 
Lord  Campbell's  Act  (6  &  7  Vict.  c.  96).  The  learned  Judge  havinc  ruled  that, 
upon  prooi  of  the  general  authority  of  the  editor  who  had  inserted  the  article, 
it  was  not  open  to  defendants  to  claim  the  protection  of  the  statute,  and 
having  thereupon  directed  a  verdict  of  guilty,— ffeW,  by  Cockbum,  L.  C.-J., 
and  Lush,  J.  (aissentiente  Mellor,  J.),  that  a  new  trial  ought  to  be  had  on  the 
ground  that  the  section  did  apply  to  the  case  of  a  libel  published  by  an  editor 
having  admittedly  general  authority,  and  that  it  was  a  question  which  ought  to 
have  been  left  to  the  jury  whether  within  the  words  of  exemption  in  that 
section  the  defendants  were  criminally  responsible  for  his  act. — B,  v.  HolbrooL 
47L.  J.Rep.  Q.B.36. 

Revenue. — Inhabited  house  duty^Income  tax— **  Occupier  "^Police  Super^ 
intendent.—A  superintendent  of  police  who  lives  in  a  house  adjoining  the  police 
station,  which  communicates  with  it  by  a  door  in  the  yard,  the  house  Wng 
liable  to  be  employed  for  such  purposes  of  the  police  force  as  the  chief  con- 
stable may  direct,  and  who  is  compelled  to  live  there,  but  is  subject  to  be  re- 
moved from  station  to  station  at  any  time,  is  not  liable  to  inhabited  house  duty 
or  to  income  tax  under  schedule  B,  as  occupier  of  such  house. — Bent  v.  Boberts^ 
47  L.  J.  Rep.  Ex.  112. 
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Will. — Coruirudum — Aecidental  omusion  8uppl%ed,—Te»t&toT  directed  his 
tniBtees  to  stand  poesessed  of  five  ej^ual  seventh  ports  of  the  moneys  arising 
from  the  sale  and  conversion  of  his  real  and  personal  estate  upon  trust  to 
invest,  and  during  the  respective  lives  of  his  five  daughters,  Elizaheth,  Sarah, 
Eliza,  Mary,  and  Hannah,  to  pay  the  interest  to  his  said  daughters  respectively 
for  their  separate  use.  He  then  directed  his  trustees  from  and  after  the  death 
of  Elizabeth  to  stand  possessed  of  one-fifth  of  the  trust  securities  upon  trust 
for  the  children  of  Elizabeth,  and  from  and  after  the  death  of  Sarah  as  to 
another  fifth  upon  trust  for  the  children  of  Samh ;  and  from  and  after  the 
death  of  Eliza  as  to  another  fifth  upon  trust  for  the  children  of  Mary  (thus 
omitting  to  provide  for  Eliza's  children,  and  failing  to  dispose  of  MaiVs  fifth 
after  her  death) ;  and  from  and  after  the  death  of  Hannan  as  to  another  fifth 
upon  trust  for  the  children  of  Hannah.  The  will  also  contained  a  power  to 
the  trustees  until ''  the  part  or  share  of  the  said  trust  moneys  of  the  issue  of 
and  of  my  said  daughters  "  should  become  payable,  to  apply  the  same  in  the 
maintenance  of  such  issue  : — HddAhat  a  clause,  similar  in  terms  to  the  clauses 
giving  interests  to  the  children  of  Elizabeth,  Sarah,  Mary,  and  Hannah,  respec- 
tively, but  giving  an  interest  in  one-fifth  of  the  trust  securities  to  the  chiloren 
of  Euza  and  disposing  of  Mary*s  fifth  after  her  death,  must  have  been  accident- 
ally omitted,  and  that  the  will  ought  to  be  read  and  construed  as  if  such  a 
clause  were  contained  in  it — In  re  Red/em;  Red/em  v.  Bryning^  47  L.  J.  Rep. 
Ch.  17. 

LsTTEBS  OF  Cbxdjt.—BUU  of  Ex^Mnge— Contract  between  giver  of  Utter  and 
purchaser  o/HUe — Conditional  contract  to  accept, — Letters  of  credit,  containing  a 
promise  to  accept  bills,  create  a  contract  between  the  giver  of  the  letters  and 
the  person  who  advances  money  on  the  faith  of  them  only  when  such  letters 
are  intended  to  be  shown  to  third  persons  for  the  purpose  of  obtaining  advances, 
or  where  the  giver  of  the  letter  has  so  conducted  nimself  that  such  an«intention 
may  fiiirly  be  presumed. — Union  Bank  of  Canada  v.  Cole  (App.).  47  L.  J.  Rep.  C.  P. 
100.  Documents  in  the  form  of  letters  of  credit  were  addressed  by  the  defendants 
to  S.  &  Co.,  com  merchants,  authorizing  them  to  draw  bills  on  the  defendants 
against  shipments  of  grain.  To  the  documents  certain  conditions  were  ap- 
pended. S.  &  Co.  drew  bills  upon  the  defendants  under  the  credit  so  open^ 
wiUiout  performinjg  the  conditions.  The  plaintiffs,  having  notice  of  the  con- 
ditions, and  knowing  that  they  were  unfulfilled,  advanced  money  on  the  bills 
so  drawn,  which  the  defendants  refused  to  accept.  In  an  action  against  the 
defendants  for  not  accepting  the  bills,— ^eU,  that  if  the  documents  created  a 
contract  between  the  plaintiffs  and  defendants,  that  contract  was  subject  to  such 
of  the  conditions  as  were  not  necessarily  subsequent  to  the  advance. — Ibid, 

Shifpino. — General  average — Part  ofveetel  cut  away  to  save  whole  adventure — 
Saerifiu  of  mere  wreck, — A  ship  being  caught  in  a  storm  portions  of  the  rigging 
gave  way  to  such  an  extent  that  the  main-mast  began  to  lurch  violently,  where- 
npon,  fearing  that  the  masts  would  rip  up  the  decks  and  thereby  endanger  the 
safety  of  the  ship,  the  captain  orderea  it  to  be  cut  away,  which  was  done.  In 
an  action  by  the  owner  of  the  ship  to  recover  from  the  owners  of  the  cargo  their 
proportion  of  general  average  loss  incurred  by  the  sacrifice  of  the  mast,  the 
judge  left  to  the  jurv  the  following  questions:  first.  Are  you  of  opinion  that 
the  mast  was  virtually  a  wreck  and  gone  at  the  time  it  went  over  1  secondly, 
Do  you  find  it  was  hopelessly  lost  %  The  jury  answered  both  questions  in  the 
affirmative : — Held^  by  the  Court  of  Appeal,  reversing  the  decision  of  the 
Common  Pleas  Division,  that  there  had  been  no  misdirection,  and  that  sub- 
stantially the  right  questions  had  been  left  to  the  jurv. — Shepherd  v.  Kottgen 
(App.),  47  L.  J.  Rep.  C.  P.  67.  If  anything  on  board  a  ship,  which  is  cut  or  cast 
away  because  it  is  endangering  the  whole  adventure,  is  in  such  a  state  or  con- 
dition Uiat  it  must  itself  certainly  be  lost,  although  the  rest  of  the  adventure 
should  be  saved  without  the  cutting  or  casting  away,  then  the  destruction  of 
the  thing  gives  no  claim  for  general  average.— 76ui. 
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Chabitablb  Lvoagt.— JP'trst  object  UUffol^Seeond  Us^—ufhoU  fund  avplisd 
for  legal  ohjeet — Where  the  surplus  of  a  fund,  after  providing  for  an  illegal  pur- 
pose, is  given  for  a  legal  purpose,  the  whole  fund  is  treated  as  surplus,  and  is 
applicable  for  the  legal  purpose. — In  re  WUlutmSf  47  L.  J.  Rep.  Ch.  92.  A., 
by  will,  gave  a  fund  upon  trust  to  applj  the  income  in  keeping  in  repair 
certain  tombs,  and  directed  the  surplus  income  to  be  accumulated  tiU  it 
amounted  to  £&b  and  upwards,  when  such  a  sum  of  money  as  would  reduce 
the  accumulations  to  ;£20  should  be  paid  over  in  equal  shares  to  the  incumbents 
for  the  time  being  of  two  parishes  for  the  benefit  of  three  j>oor  sick  and  infirm 
people : — Held,  that  the  invalidity  of  the  trust  for  the  repair  of  the  tombs  did 
not  defeat  the  gift  to  the  incumbents,  but  that  the  whole  fund  must  be  treated 
as  surplus  appucable  for  the  good  charitable  purpose,  and  must  accordingly  be 
given  to  the  two  incumbents. — Ibid. 

Parliament. — County  vote — List  of  voters — Name  on  wrong  list — Amende 
ment. — The  appeUant  was  duly  qualified  to  vote  for  the  county  as  occupier  of  a 
house  and  land  rated  at  ;£12  and  upwards.  The  appellant's  name,  which 
should  have  appeared  on  the  list  of  voters  entitled  "  as  occupiers  of  the  rateable 
value  of  ;£12  and  under  ;£50  rental,"  by  mistake  appeared  on  the  list  of  voters 
entitled  *'in  respect  of  property,  including  occupiers  at  a  rent  of  £bO  and 
upwards.''  Opposite  to  his  name  in  the  third  column  of  this  list,  under  the 
heading  '^  nature  of  qualification,"  was  inserted  "  occupier  of  a  house  and  land 
rated  at  ;£12  and  upwarda"  On  objection  to  the  vote, — Held,  that  under  the 
powers  of  amendment  granted  by  6  Vict.  c.  18,  s.  46,  the  Revising  Barrister  had 
power  to  transfer  the  appellant's  name  to  the  proper  list. — Ballard  v.  Robins^ 
47  L.  J.  Rep.  C.  P.  60. 

Parliament. — County  vote — Disqualificatian  of  voter-^Bribery—Raport  of  elec- 
tion Judge.— By  the  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  I25)» 
section  1 1,  sub-section  14,  the  Judge  who  has  tried  an  election  petition  in  which  a 
charge  is  made  of  any  corrupt  practice  at  the  election,  is  to  report  to  the  Speaker 
inter  alia  "  whether  any  corrupt  practice  has  been  proved  to  have  been  committed 
by  or  with  the  knowledge  and  consent  of  any  candidate  at  such  election,  and 
the  nature  of  such  corrupt  practice ;"  and  by  section  43  of  such  Act  it  is  en- 
acted that  ''  where  it  is  found  by  the  report  of  the  Judge  upon  an  election 
petition  under  the  Act  that  bribery  has  been  committed  by  or  with  the  know- 
ledge and  consent  of  any  candidate  at  an  election,  such  candidate  shall  be 
deemed  to  have  been  personally  guilty  of  bribery  at  such  election,"  and  shall, 
amongst  other  things,  oe  incapable  of  being  registered  as  a  voter  during  seven 
years  next  after  being  so  found  guilty.  An  election  Judge  appointed  to  try  a 
petition  against  the  election  and  return  of  A.  G.  as  a  member  to  serve  in  Parlia- 
ment for  uie  borough  of  K.,  reported,  in  compliance  with  the  directions  of  ^e 
Parliamentary  Elections  Act,  1868,  that  it  '*  was  proved  before  him  that  the 
said  A.  Q.  was  guilty  of  a  corrupt  practice  at  the  said  election  within  the  true 
intent  and  meaning  of  the  Corrupt  Practices  Prevention  Act,  1854,  and  he 
further  reported  that  the  nature  of  such  corrupt  practice  was  the  promising 
before  and  at  the  time  of  the  said  election  to  certain  voters  for  the  said  borough 
of  K.  and  other  inhabitants  thereof  that  the  said  A.  G.  would,  in  the  event  of 
his  being  returned  at  the  said  election,  and  after  such  return,  give  to  such 
voters  and  other  voters  and  inhabitants  of  E.  an  entertainment  consisting, 
among  other  things^  of  meat  and  drink,  with  Uie  view  and  intent  to  induce 
such  voters  to  vote  for  him,  the  said  A.  G.,  at  such  election  :  *' — Held,  that,  even 
if  the  promising  to  give  an  entertainment  to  voters  under  the  circumstances 
stated  in  such  report  amounted  to  bribery,  it  was  not  found  by  such  report, 
either  in  express  words  or  by  necessarv  inference,  that  bribery  had  been  com- 
mitted by  or  with  the  knowledge  and  consent  of  the  said  A.  G.  at  the  said 
election,  and  that  therefore  the  said  A.  G.  was  not  disqualified  by  the  said  43rd 
section  of  the  Parliamentary  Elections  Act,  1868,  from  being  registered  as  a 
county  voter.— O^ni  v.  the  Overseers  of  Pagkam,  47  L.  J.  Rep.  C.  P.  69. 
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THE  SCIENCE  AND  ART  OF  JURISPRUDENCE— II. 

(Condvded  from  page  10.) 

Ik  onr  last  article  on  this  subject  we  saw  that  positive  laws  are 
the  result  of  jurisprudence  as  an  art.  When  we  speak  of  the  law  of 
England,  the  law  of  Scotland,  or  the  law  of  Rome,  we  mean  some- 
times the  sum  of  the  positive  laws  in  force  in  these  respective  coun- 
tries, and  sometimes  the  "  art  of  jurisprudence,"  as  it  is  practised 
in  England,  in  Scotland,  or  in  ancient  Rome. 

It  is  sametimes  assumed  that  there  is  a  science  of  positive  law. 
Professor  Lorimer  takes  this  view,  and  draws  the  following  dis- 
tinction between  the  art  and  the  science :  "  The  science  of  posi- 
tive law  has  for  its  object  the  discovery  of  the  law  of  nature,  in 
special  circumstances,  and  with  reference  to  special  relations.  The 
ait  of  positive  law  has  for  its  object  the  realization  of  the  law  of 
nature  by  special  enactments,  and  its  vindication  in  special  circum- 
stances and  relations."  ^ 

But,  according  to  the  Professor  himself,  a  positive  law  is  a  natural 
law  in  certain  circumstances,  and  at  a  particular  place  and  time. 
The  science  of  positive  law  has  therefore  for  its  object  the  discovery 
of  positive  laws ;  and  this  is  just  his  definition  of  the  art  piit  in 
different  words.  All  legislation,  whether  by  a  proper  legislative 
body  or  interpretation  by  a  judicial  body,  is  merely  the  discovery 
and  application  of  natural  laws  in  certain  circumstances.  The 
form  of  words  in  which  the  enactment  or  decree  is  expressed  may 
be  different,  according  to  the  persons  who  pass  the  law  or  pro- 
nounce the  decree,  but  the  object  and  effect  will  be  the  same. 

The  distinction  drawn  by  Professor  Lorimer  is  rather  a  distinc- 
tion between  the  thtory  and  practice  of  law,  both  being  parts  of  the 

^  Institutes  of  Law,  Introdaction,  pp.  5,  6. 
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art.  Professor  G.  J.  Bell  points  this  out  in  the  introduction  to  his 
"  Principles,"  when  he  says  (p.  1),  "  The  civil  jurisprudence  of 
Scotland  comprehends,  first,  a  knowledge  of  the  rules  and  exceptwis 
i^elative  to  civil  rights,  with  the  grounds  on  which  they  rest ;  and, 
secondly,  the  applications  of  those  rules  and  exceptions  to  judicial 
determinations  for  the  protection  or  enforcement  of  right"  A 
theory  is,  if  not  absolutely  essential,  at  least  very  useful  in  facili- 
tating the  practice  of  an  art  A  systematic  theory  enables  a  novice 
to  acquire  skill  with  greater  rapidity;  and  it  shows  what  progress 
has  already  been  made  in  the  art,  so  that  discoverers  and  inventors 
may  direct  their  energies  to  fields  which  are  new  and  unexplored. 

In  Jurisprudence,  as  in  all  other  sciences,  the  practice  of  the  art  is 
first  developed.  Then  comes  the^theoiy,  and  then  the  science.  Great 
legislators  and  lawyers  often  followed  and  obeyed  great  principles 
of  which  they  were  utterly  unconscious.^  The  Greek  philosophers 
no  doubt  have  laid  the  foundation  on  which  the  modem  science  of 
jurisprudence  has  been  raised,  but  with  them  the  art  was  in  too 
low  a  condition  to  lead  them  to  a  sound  science.  The  ideal  states 
of  the  Greeks  remind  us  of  Egyptian  statues  and  pictures  of  the 
human  form  ;  or  the  maps  which  were  produced  in  times  when  a 
survey  of  the  country  portrayed  was  thought  an  unnecessary  pre- 
liminary. If  the  Greeks  had  followed  the  maxim,  **  Know  thyself/' 
in  its  true  spirit,  in  politics  and  jurisprudence,  they  would  have 
arrived  at  very  difierent  results  both  in  their  theories  and  their 
practice.  Amongst  the  Romans  the  art  arrived  at  very  great  per- 
fection ;  but  they  were  of  too  practical  a  disposition  to  create  a 
metaphysic  of  law.  Ulpian,  indeed,  had  generalized  all  law  into 
three  maxims,  but  still  he  only  treated  it  as  an  art,  and  he  only 
aimed  at  the  perfection  of  the  theory.  -The  science  of  law  is  essen- 
tially modem,  and  it  may  be  said  to  date  from  the  time  of  Grotius. 
It  was  the  result  of  the  attempt  to  systematize  what  had  been  till 
then,  and  perhaps  still  is,  the  somewhat  doubtful  art  of  diplomacy. 
The  great  constitutional  questions  which  arose  at  the  end  of  last 
century,  many  of  which  are  still  in  process  of  being  solved,  natu- 
rally attracted  attention  to  thiis  subject,  and  gave  an  immense  im- 
petus to  the  study  of  abstract  jurisprudence. 

The  history  of  the  art  of  law  is  a  most  interesting  study,  and  has 
been  very  satisfactorily  treated  by  Sir  Henry  Sumner  Maine,  and 
other  English  writers.  We  may  be  allowed  here  to  remark,  in 
passing,  that  it  has  been  observed  that  laws  of  procedure  bulk 
largely  and  take  a  prominent  position  in  ancient  codes.  For 
example,  the  Twelve  Tables,  so  far  as  we  have  been  able  to  re- 
construct them,  are,  in  their  arrangement,  exactly  the  reverse  of 
"  Justinian's  Institutes."  Laws  of  procedure  in  the  former  are 
placed  first,  and  in  the  latter  they  hold  the  last  place.  The  order 
of  development  of  the  art  is  probably  the  following:  (1)  Laws 
of  execution;    (2)  Laws  of  judicial  procedure;   and  (3)    Laws 

^  Duke  of  Argyll's  Reign  of  Law.    Law  in  Politics^Example  of  Factoiy  Acts. 
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applicable  to  the  subjects  of  dispute.  The  old  legis  actiones, 
as  described  by  Guius,  point  to  the  conclusion  that  laws  of  execu- 
tion preceded  laws  of  judicial  procedure  in  point  of  time.  The  legis 
actiones  partake  more  of  the  nature  of  a  Scotch  "  suspension  "  of 
diligence  or  execution  on  a  bond  or  bill  of  exchange  than  of  a 
regular  action.  The  debt  is  clearly  due — ^liquid.  There  is,  at  least 
at  the  very  earliest  stages,  never  any  dispute  between  the  parties. 
The  pursuer  is  always  right ;  the  defender  is  always  wrong.  The 
pursuer  does  not  ask  an  investigation  into  a  doubtful  claim,  but  his 
request  is,  ''  Avenge  me  of  mine  adversary."  These  ideas  have  left 
clear  traces  on  our  modern  laws  of  procedure. 

In  England,  at  the  present  day,  the  art,  both  in  theory  and  in 
practice,  has  been  very  voluminously  treated;  and,  as  above 
remarked,  the  history  of  the  art  has  also  been  treated  with  great 
success  by  Maine  and  others.  But,  judging  from  the  literature 
which  is  current  in  England  at  the  present  moment,  the  philosophy 
of  law  is  a  subject  unknown  thera  Austin's  great  work  is,  for  the 
most  part,  an  elaborate  attempt  to  vindicate  an  arbitrary  and  insuf- 
ficient definition  of  law.  When  he  deals  with  the  groundwork  of 
his  subject,  he  rises  no  higher  than  "  utility  " — a  principle  which 
may  explain  the  reason  of  the  art,  or,  to  put  it  more  accurately,  the 
immediate  cause  of  its  discovery,  but  has  nothing  whatever  to  do 
with  the  science.  "Necessity  is  the  mother  of  invention."  But 
what  physicist  would  accept  the  idea  of  necessity  as  an  explanation 
of  any  mechanical  contrivance  ?  And  yet  it  explains  the  steam- 
engine  just  as  well  as  "  utility "  explains  the  origin  of  law  and 
government.  But  although  Austin  thus  gives  us  the  stone  of  utility 
for  the  bread  of  philosophy,  the  portion  of  his  work  which  deals 
with  English  and  Soman  law  is  nevertheless  valuable.  It  treats 
of  law,  however,  not  as  a  science,  but  as  a  practical  art. 

Another  work,  which  is  a  more  glaring  proof  that  scientific 
jurisprudence  does  not  flourish  in  England,  is  Dr.  Herbert  Brown's 
"  Philosophy  of  Law."  We  doubt  if  a  book  ever  bore  a  more  de- 
ceptive titla  No  one  who  had  studied  jurisprudence  on  the  Con- 
tinent, or  even  in  Scotland,  could  guess  the  nature  of  the  contents 
from  the  name  of  the  book.*  It  is  a  short  outline  of  the  law  of 
contracts,  torts,  and  crimes,  as  practised  in  England.  The  book  is 
a  most  excellent  one,  and  no  better  introduction  to  English  law 
could  be  put  into  the  hands  of  a  student.  But  it  deals  with  the 
art,  not  with  the  science,  of  jurisprudence.  It  gives  precisely  the 
information  we  get  in  Blackstoue,  or  in  works  such  as  Addison  on 
Contracts  and  Torts.  It  may  be  thought  that  these  remarks  are  the 
result  of  prejudice  ;  but,  so  far  from  this  being  the  case,  it  is  well 
known  that  Englishmen  themselves  have  recently  been  awakened 
to  their  deficiencies  in  this  respect.     Three  years  ago,  in  a  lecture, 

^  The  excuse  for  the  use  of  the  word  *'  philosophy  '*  in  this  sense  will  be  found  in 
the  phrases  **  Philosophical  Society,"  **  ptiilosophical  instruments,"  •*  natnral  philo- 
sophy," etc. 


172        THE  SCIENCE  AND  ART  OF  JURI8PKUDEXCK. 

a  portion  of  which  appeared  in  these  pages,i  Professor  Amos  re- 
marked that  English  students  had,  np  to  very  recent  times,  been 
studying  jurisprudence  only  as  an  art  and  not  as  a  science.  But 
even  Professor  Amos  himself  seems  unable  to  free  himself  from  the 
chains  in  which  he  has  been  educated,  and  which  he  sometimes 
feels  so  galling.  In  the  very  lecture  referred  to,  he  speaks  of 
Bentham  and  Austin  as  having  devoted  themselves  to  the  study  of 
law  as  a  science.  Kow,  if  there  was  anything  which  would  have 
made  either  of  these  eminent  men  indignant,  it  would  have  been  a 
suggestion  that  they  were  acquiring  and  communicating  knowledge 
which  would  not  be  of  practical  benefit  to  their  fellow-men,  but 
which  was  intended,  primarily  at  least,  to  gratify  a  curiosity  which 
they  would  have  termed  idle.  With  the  science  in  this  sense  they 
had  no  sympathy  whatever.  They  dealt  with  the  theory  of  law, 
and  intended  their  efforts  to  assist  the  work  of  practical  lawyers, 
legislators,  judges,  pleaders,  and  conveyancers. 

In  Professor  Amos's  work  on  Jurisprudence,^  he  starts  by  assum- 
ing a  civil  government  as  necessary  for  law,  and  he  practically 
adopts  Austin  s  definition  of  law.  But  this  is  a  clear  petUio  prin- 
dpiiy  for  the  whole  object  of  the  science  is  to  ascertain  if  govern- 
ment is  essential  to  law,  or  if  law  is  deeper,  and  is  in  reality  the 
creator  of  government  In  a  treatise  on  the  art  it  may  be  quite 
proper  to  tell  the  reader  that  what  is  understood  by  practical 
lawyers  as  "  law  "  is  "  a  body  of  commands  formally  published  by 
a  sovereign  political  authority,"^  although  this  statement  is  too 
sweeping,  and  is,  as  Professor  Amos  himself  shows,  misleading  and 
inaccurate.^  This  is  in  substance  the  information  given  to  every 
student  who  begins  to  study  law  practically.  He  is  told  that  the 
law  is  laid  down  in  Acts  of  Parliament,  or  is  recognised  in  deci- 
sions of  the  superior  courts.  He  is  told  that  private  opinions  and 
unauthorized  text-books  do  not  make  law ;  but  only  the  Legisla- 
ture or  any  authority — such  as  the  Court  of  Session  in  Scotland,  or 
the  Lord  Chancellor  and  a  Committee  of  Judges — to  which  Parlia- 
ment sometimes  commits  legislative  powers.  The  scientific  jurist, 
on  the  other  hand,  accepts  these  phenomena,  analyzes  them,  and 
tries  to  reduce  them  to  a  single  principle — a  unity.  He  goes  fur- 
ther back  than  civil  government  and  political  superiors,  and  yet  he 
finds  law  in  some  form  or  another.  The  science  investigates  the 
ultimate  essence  of  law.  Professor  Amos,  throughout  the  first 
chapter  of  the  work  referred  to,  treats  the  science  as  if  its  object 
were  to  assist  the  legislator,  the  judge,  and  the  advocate,  and 
despises  "  a  frivolous  spirit  of  historical  curiosity  or  antiquarian 
research."  *  But  the  Professor  forgets  that  the  aim  of  science  is 
knowledge  f<yr  its  axon  sake.     If  his  results  aid  any  practical  art, 

1  Vol.  xix.  (1876),  p.  60. 

'  A  Systematic  View  of  the  Science  of  JuriBpradence  (Longmans),  1872, 

^  Ibid.  p.  1. 

*  See  pp.  3,  6,  ei  seq,  •  ?.  31 . 
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the  scientific  investigator  does  not  object  to  the  practical  artist 
taking  advantage  of  them.  But  while  the  aim  of  Professor  Amos's 
work  is  professedly  practical,  it  is  a  great  advance  on  Dr.  Brown's 
conception  of  the  subject.  It  is  not  confined  so  closely  to  English 
law,  and  it  is  really  a  treatise  on  the  "  art  of  jurisprudence  "  in 
the  abstract.  That  he  is  dealing  with  the  art  and  not  with  the 
science  is  shown  by  his  remarks  as  to  the  progress  of  the  science,^ 
"  in  the  sense  that  the  facts  with  which  it  deals  are  constantly 
accumulating,  as  a  more  complicated  social  condition  is  being 
brought  about."  But  it  is  the  art  which  deals  with  the  more  com- 
plicated social  conditions,  and  which  is  therefore,  notwithstanding 
the  opinions  of  Mr.  Bright  *  and  the  projects  of  the  codifiers,  daily 
becoming  more  complex  and  more  difficult  to  acquira  The  science, 
on  the  other  hand,  tends  to  become  more  simple  and  more  general. 
And  so  far  from  becoming  more  complex,  in  consequence  of  "  com- 
plicated social  conditions,"  the  point  at  which  the  greatest  difficulty 
is  felt  in  the  science  is  that  at  which  a  social  condition  can  hardly 
be  said  to  exist,  and  where  we  almost  lose  sight  of  the  art.  In  fine, 
to  use  a  logical  illustration,  the  art  becomes  difficult  and  complex 
through  the  extension  of  the  term  "  law,"  the  science  becomes  diffi- 
cult and  complex  through  its  comprehension. 

Again  (at  pp.  38,  39),  Professor  Amos  calls  legislation  and 
government  sciences,  although  Plato  and  Aristotle  had  long  before 
treated  them  as  arts?  He  occasionally,  however,  gives  expression 
to  more  just  views,  as  when  he  speaks  of  law  being  "  the  formal 
and  outward  expression  of  the  moral  order  demanded  by  the  joint 
spontaneous  sentiments  of  a  people  and  its  rulers  ;"*  or,  again, 
when  he  says,  "  No  one  pretends  to  say  nowadays  that  law  in 
the  shape  of  a  body  of  commands,  emanating  from  one  class  of  per- 
sons, however  powerful,  and  addressed  to  other  classes,  however 
weak,  is  the  sole  cause  and  creator  of  human  society.**  ^ 

Professor  Amos's  more  recent  treatise  on  the  "  Science  of  Law"*  is 
a  much  more  satisfactory  work.  But  a  close  inspection  of  it  shews 
that,  although  it  deals  more  with  the  science  than  his  larger  work, 
this  really  arises  from  the  fact  that  it  is  a  popular  work,  addressed 
to  non-professional  readers,  and  not  to  persons  who  practise  the 
art  of  law.  It  however  deals  largely  with  legislation,  which  is  one 
branch  of  the  art  of  law.  Throughout  this  work,  as  in  his  larger 
one,  while  he  is  perfectly  aware  of  the  nature  and  origin  of  law,  he 
still  retains  Austin's  definition,  and  so  he  is  under  the  necessity  of 
explaining  it  away  in  the  course  of  his  investigations.  In  short, 
Professor  Amos's  chief  fault  is  his  not  breaking  away  completely 
from  Austin. 

»  Pp.  9,  10. 

*  See  report  of  his  speech  at  Birmingham,  November  1877. 
>  See  Grant's  Ethics  of  Aristotle  (2d  edition),  vol.  i.  p.  347. 
«  P.  21.  •  P.  35. 

*  No.  X.  of  the  International  Scientific  Series,  published  by  Henry  S.  King  &  Co., 
London  (3d  Edition,  1877). 
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We  have  dwelt  thus  long  on  Professor  Amos's  works,  because 
they  mark  a  transition  period  in  English  scientific  jurisprudence. 
Instead  of  Austin's  absurd  attacks  on  the  "jargon"  of  the  Ger- 
man jurists/  Amos  says  that  "ihB  prospects  of  the  science  of 
jurisprudence,  especially  in  England,  will  depend  largely  upon  a 
greater  familiarity  than  has  hitherto  been  encouraged  in  l^al  edu- 
cation with  the  vast  and  invaluable  judiciid  literature  of  Germany 
and  France/'*  When  the  new  direction  thus  given  to  legal  educa- 
tion has  taken  e£fect,  and  the  generation  which  treated  law  and 
equity  as  difierent  systems  has  passed  away,  we  may  expect  a  new 
era  in  English  jurisprudence  as  a  science. 

The  cause  of  this  state  of  matters,  which  is  so  much  deplored  by 
Professor  Amos,  is  explained  by  Mr.  Markby  in  his  "  Elements  of 
Law."  3  He  states  that  until  recently  the  only  means  of  obtaining 
a  theoretical  knowledge  of  law  was  by  attendance  in  the  chambers 
of  a  practising  lawyer.  It  is  only  recently  that  a  complete  school 
of  legal  education  was  established  in  London,  and  its  chief  object  is 
the  communication  of  theoretical  knowledge,  which  the  practising 
lawyer  may  turn  to  account.  Even  in  the  Universities  the  prac- 
tical spirit  is  paramount.  Of  this  a  good  example  is  found  in  Dr. 
^Vhewell,  who  was  an  enthusiast  in  all  branches  of  science  pro- 
perly so  called.  But  when  he  turned  his  attention  to  jurisprudence, 
and  wished  to  encourage  the  study  of  public  law  in  the  University 
of  Cambridge,  he  endowed  a  lectureship  for  teaching  the  art  of 
diplomacy  instead  of  the  science  of  public  law. 

On  the  Continent  jurisprudence  is  regarded  as  a  branch  of 
philosophy,*  and  from  this  point  of  view  many  of  the  greatest 
philosophers  and  jurists  have  developed  the  subject  with  substan- 
tial results.  The  contrast  between  the  English  and  German  mode 
of  treating  the  subject  is  very  well  brought  out  by  comparing  the 
introduction  to  Poste's  edition  of  Gains  with  the  introduction  to 
Puchter's  "  Cursus  der  Institutionen."  In  the  former  we  have  a 
resume  of  Austin's  definitions  and  terminology,  and  in  the  latter 
we  are  plunged  into  nietaphysics.  To  such  an  extent  does  a 
craving  for  a  substantial  foundation  in  facts  exist  in  the  English 
mind,  that  when  the  origin  of  property  and  law  is  discussed,  many 
English  writers  have  manufactured  history,  and  have  had  recourse 
to  a  fictitious  pre-historical  natural  state  of  society. 

Professor  Lorimer's  "  Institutes  "*  is  an  example  of  a  treatise  on 
the  science.  But  he  perhaps  goes  too  far  in  his  anxiety  to  avoid 
what  belongs  to  the  art.  At  p.  424  et  seq.  of  that  work  he 
explains  his  position,  and  why,  like  most  Continental  jurists,®  he 
does  not  proceed  to  a  "special  part"  of  the  subject,  where  the 

^  Austin's  Jurisprudence,  vol.  ii.  p.  405. 

■  Jurispiudence,  p.  505. 

^  Elements  of  Law  (Clarendon  Press  Series),  Introduction,  p.  ix. 

*  See  Hegel,  Philosopliio  dcs  Rechts,  Introduction,  §  2. 
»  Edinburgh  (1872). 

•  See  Trendelenburg's  Naturrecht,  p.  192  ;  and  Ahrens,  Couxb  de  Droit,  vol.  ii. 
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separate  legal  relations  (what  our  Grerman  friends  call  "  rechtsver- 
haltnisse")  occurring  in  actual  life  are  set  forth  and  discussed.  The 
reason  he  gives  is  that  ''we  shall  have  an  opportunity  of  discussing 
them  in  their  proper  places,  sometimes  as  jurists  in  the  narrower 
sense  of  that  term,  sometimes  as  politicians,  and  sometimes  as  poli- 
tical economists;"  in  other  words,  they  belong  to  the  art  and  not 
to  the  science.  But  while  we  must  complain  of  English  writers 
giving  us  nothing  but  the  "  special  part/'  we  cannot  help  complain* 
ing  of  its  omission  by  Professor  Lorimer.  Dr.  Hutchison  Stirling, 
following  the  example  of  Continental  jurists  and  philosophers,  has 
shown  in  his  lectures,  already  referred  to,  that  the  separate  legal 
relations  may  all  be  treated  analytically — ^that  the  laws  of  the  per- 
son and  family,  property,  contracts,  delicts,  crimes,  can  all  be  traced 
back  to  the  essential  nature  of  man  as  such.  The  danger,  of  course, 
is  that  the  work  may  become  one  on  comparative  jurisprudence — a 
very  useful  and  interesting  subject,  but  not  the  philosophy  of  law, 
although  some  English  writers  use  the  terms  as  synonymous. 

We  may  remark,  in  passing,  that  it  is  a  noteworthy  fact  that  the 
philosophy  of  law,  in  its  proper  sense,  has  flourished  only  in  those 
countries  which  have  borrowed  their  positive  laws  from  the  law  of 
Rome.  In  Scotland  the  science  has  been  more  successfully  culti- 
vated than  in  England.  This  is,  no  doubt,  due  partly  to  the  nature 
of  Scotch  law,  partly  to  the  national  taste  for  metaphysics,  and 
partly  to  our  intercourse  with  the  Continent.  The  chair  of 
"  Public  Law  and  the  Law  of  Nature  and  Nations,"  in  the  Univer- 
sity of  Edinburgh,  would  also  contribute  materially  to  the  result. 
The  very  name  of  the  chair  would  remind  him  who  occupied  it, 
and  the  students  who  listened  to  him,  that  they  must  be  followers 
in  the  footsteps  of  Grotius  and  PufTendorff.^ 

In  closing  this  subject,  we  would  refer  shortly  to  two  points  con- 
nected with  it;  and,  first,  as  to  the  method  of  investigation  in  the 
science  of  law.  In  Germany  we  find  schools  which  are  called 
philosophical,  and  others  which  are  called  historical.  There  is  a 
strong  tendency  in  modem  philosophers  to  discard  the  inductive 
method  as  inapplicable  to  their  subject.  Professor  Ferrier,  speak- 
ing of  the  fundamental  canon  of  the  Baconian  philosophy,  says,  *'  If 
it  has  acted  like  fanners  upon  the  physical  sciences,  it  has  certainly 
fallen  like  an  extinguisher  on  philosophy."  ^  We  fear  Professor 
Ferrier  has  been  led  away  by  his  horror  of  "  Scotch  philosophy." 
If  the  Scottish  school  has  erred,  it  has  been  by  neglecting  nature 
and  the  Baconian  precepts.  Ferrier  accuses  the  disciples  of  that 
school  of  ignoring  the  fact  .of  consciousness.  But  who  would  think 
of  condemning  the  Baconian  philosophy  because  one  set  of  astro- 
nomers had  taken  no  notice  of  parallax  and  aberration  ?  In  juris- 
prudence there  ought  to  be  no  antagonism  between  the  a  priori  and 

*  Dalzel  in  liis  '*  History  of  the  Univeraity  of  Edinburgh  "  (vol.  ii.),  tells  us  that 
Eraktne,  the  first  professor,  frequently  visited  the  Continent. 

*  Ferrier^s  Lectures  and  Philosophical  Remains,  toI.  ii.  p.  247. 
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the  historical  schooL  They  are  really  both  doing  work  which  is 
often  combined  in  the  case  of  the  physical  inquirer.^  The  latter 
makes  a  number  of  observations  or  experiments,  and  then  he  devises 
or  guesses  a  law  which  combines  them  into  a  unity.  Or,  again,  the 
observations  may  extend  over  years  or  centuries,  until  some  one 
discovers  the  law  which  binds  them  together.  A  physical  *'  law" 
is  simply  a  theory — ^very  often  predicted  from  a  priori  reasoning 
before  it  is  verified  by  experiment — which  explains  the  phenomena 
of  all  the  observed  cases.  No  explanation  of  the  facts  of  juris- 
prudence can  be  accepted  which  does  not  embrace  all  the  facts  dis- 
closed by  the  history  of  law  fi-om  the  earliest  times  to  the  period 
of  its  highest  development.  In  a  word,  the  true  philosophy  of  law 
is  not  a  set  of  abstract  theories,  however  complete  and  symmetrical, 
but  it  must  rest  on,  and  be  capable  of  verification  from,  the  facts 
of  history. 

Our  second  remark  is  as  to  the  practical  use  of  the  science  of 
jurisprudence  as  we  have  explained  it  in  the  foregoing  pages.  It 
was  not  our  intention  originally  to  say  anything  as  to  this,  because 
knowledge,  far  its  ov>n  sake,  is  a  sufficient  object,  and  an  ample 
reward  to  the  man  of  science ;  but  as  these  pages  may  be  read  by 
some  legal  sceptic — ^for  there  are  legal  sceptics  as  well  as  theological 
and  philosophical  ones — a  word  or  two  may  be  necessary.  No 
doubt  to  the  ordinary  practising  lawyer,  whether  at  the  bar  or  on  the 
bench,  a  knowledge  of  the  science  is  not  absolutely  required  ;  just 
as  the  master  of  a  ship  may  be  a  first-class  sailor  without  a  profound 
knowledge  of  mathematics  and  astronomy — without,  perhaps,  ever 
having  heard  of  De  Moivre's  theorem,  or  of  the  differential  calculus 
— ^without  being  able  to  theorize  as  to  what  is  on  the  other  side  of 
the  moon — the  nature  and  object  of  Saturn's  rings — the  nature  of 
nebulae  and  double  stars — the  character  of  comets — ^the  inhabitants 
of  the  planets — the  geography  of  Mars — the  meteorology  of  Jupiter, 
— ^being,  in  fact,  ignorant  of  all  the  most  interesting  subjects  of 
which  astronomy  treats ;  and  just  as  a  man  may  be  an  excellent 
mining  engineer  without  being  a  professor  of  geology  and  palaeon- 
tology. Even  in  the  important  work  of  legislation,  as  has  been 
remarked  before,  correct  philosophical  principles  have  been  uncon- 
sciously applied,  when  they  forced  themselves  on  the  notice  of  the 
Legislature.  But  the  application  of  those  principles  ought  not  to  be 
left  to  chance.  On  the  contrary,  we  do  not  hesitate  to  affirm  that 
to  the  legislator  and  the  jurist  who  deals  with  questions  in  consti- 
tutional and  international  law,  a  knowledge  of  the  science  is  an 
indispensable  requisite.  Take,  for  example,  the  question  of  the  Per- 
missive Bill  It  was  lately  said  by  an  eminent  prelate,  who  is 
opposed  to  the  measure,  that  he  would  rather  have  Englishmen  firee 
and  drunkards  than  make  them  sober  by  Act  of  Parliament  This 
sentiment  has  actually  been  repeated  by  members  of  Parliament 

^  Physieists  aometLmes  get  beyond  inductionu  See  The  Unseen  UniveiBe,  p.  1S6 
tl  passim . 
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with  approbation ;  and  yet  the  fallacy  is  quite  obvious  to  one  who 
has  any  acquaintance  with  modem  philosophical  discussions  on  the 
subject  of  "  Freedom."  It  does  not  require  an  overwhelming 
amount  of  common  sense  to  perceive  that  a  slave  to  strong  driv^: 
can  hardly  be  called  ^ee  in  any  sense  of  the  word !  , 

Scotch  readers  hardly  need  to  be  reminded  of  the  important  part 
the  word  "  Free"  has  played  in  Scotch  ecclesiastical  history.  One 
of  our  Presbyterian  dissenting  bodies  claims  as  part  of  its  title  the 
epithet "  Free."  There  may  have  been  at  the  Disruption,  and  there 
may  be  still,  in  that  Church  some  enthusiasts  who  thought  they 
could  get  into  a  region  outside  of  law.  But  they  have  been  shown 
practically  to  be  mistaken.  The  freedom  that  Church  enjoys  is 
the  freedom  enjoyed  by  every  British  citizen.  Again,  on  the  other 
hand,  we  find  some  who  ridicule  the  Free  Church,  and  say  its 
boasted  freedom  is  a  nonentity,  because  it  may  be  called  into  a 
civil  court  of  law.  This  is  the  other  side  of  the  same  fallacy.  Free- 
dom consists  not  in  immunity  from  law,  but  in  spontaneous  obe- 
dience to  it.  A  British  subject  is  free  although  he  is  not  allowed  by 
law  to  murder  and  steal  If  any  "  Free"  Church  court  committed  a 
fnalieunts  act,  it  would  cease  ipso  facto  to  be  free,  and  the  Civil 
Court  would  be  called  in  to  restore,  not  to  abridge,  its  freedom. 

But  take  another  example  of  the  necessity  of  examining  closely 
the  notions  with  which  we  deal — the  notion  of  equality.  It  has 
been  said  that  an  immense  amount  of  nonsense  has  been  spoken 
on  both  sides  of  the  question  of  Women's  Eights.  The  one  side 
maintains  with  great  gravity  that  women  are  naturally  equal  with 
men.  They  might  as  well  tell  us  that  their  average  height  and 
weight  were  the  same.  The  other  side  tells  us  with  equal  gravity 
that  politics  and  certain  occupations  are  not  "  woman's  sphere." 
This  proposition  is  philosophically  untenable,  and  is  in  process  of 
being  disproved  by  the  facts  of  history.  It  is  one  of  the  last  relics 
of  caste.  The  same  argument  was  used  in  America  to  defend  negro 
slavery ;  and  this  notion  is  one  of  the  greatest  barriers  to  the  pro- 
gress of  India.  If  the  argument  that  women  are  precluded  by  their 
occupations  fix)m  taking  part  in  politics  were  pushed  to  a  logical 
conclusion,  the  result  woidd  be  a  great  restriction  of  the  franchise 
as  applicable  to  men.  And  as  to  occupations,  no  hard-and-fast  line 
can  be  drawn,  but  every  individual  must  find  for  himself  or  herself 
the  sphere  of  life  for  which  he  or  she  is  individually  fitted. 

From  these  two  examples  it  will  be  seen  that  some  of  the  burning 
questions  of  the  day  would  have  a  great  deal  of  light  thrown  on 
them  by  a  serious  study  of  scientific  jurisprudence.  Free  Trade, 
the  Law  of  Master  and  Servant,  Disestablishment,  and  such  ques- 
tions, will  never  be  satisfactorily  solved  by  a  struggle  between  the 
selfishness  of  those  in  possession  of  exclusive  privileges  and  the 
selfishness  of  an  excited  mob  clamouring  for  possession.  There  are 
some  among  us  who  can  discuss  those  questions  calmly  and  dis- 
passionately, but  their  number  might  be  greatly  increased.    We  do 
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not  suggest  that  eveiy  lawyer  should  forthwith  undertake  the  study 
of  abstract  jurisprudence*  but  we  maintain  that  a  more  general 
study  of  that  subject  would  be  an  immense  practical  benefit  to  the 
community.  Many  ideas  in  philosophy  and  politics  which  a  few 
centuries  ago  were  paradoxes,  have  in  course  of  time,  by  the  gradual 
spread  of  education  among  the  people  and  the  influence  of  Chris- 
tianity, become  mere  truisms.  Every  schoolboy  accepts  the  Coper- 
nicau  theory  of  the  solar  system,  and  wonders  how  people  could 
have  thought  otherwise,  although  he  could  not  give  any  substantial 
reason  for  his  opinion.  The  gradual  popularization  of  ideas  which 
once  were  the  property  of  the  few  has  often  been  remarked.  Can 
nothing  be  done  to  accelerate  this  progress  ?  False  doctrine  is  as 
dangerous  and  pernicious  in  law  as  in  theology,  and  the  evident 
effects  are  more  appalling  to  us.  In  these  days,  when  our  legis- 
lators feel  it  to  be  their  duty  to  "  give  an  account  of  their  stewwxi- 
ship"  to  their  constituencies,  it  is  the  duty  of  every  wellwisher  of 
the  State  to  see  that  sound  opinions  on  all  questions  of  national 
and  international  polity  are  diffused  among  the  masses.  The  upper 
classes  have  not  the  immense  power  of  the  polling-booth ;  but  they 
have  much  greater  power  through  the  press,  the  platform,  the 
pulpit,  and  the  universities.  The  power  may  be  in  the  hands  of 
the  rabble,  but  they  are  merely  common  soldiers.  The  upper 
classes  are  still  the  generals,  and  it  will  be  their  fault  if  they  allow 
the  government  of  this  country  to  fall  into  the  hands  of  an  illiterate 
and  undisciplined  mob.  Brute  force  is  valuable  only  when  properly 
directed — in  proper  channels  and  to  proper  objects.  Both  the 
exercise  and  the  direction  of  this  force  are  arts  which  may  derive 
much  valuable  assistance  from  a  sound  and  thorough  knowledge  of 
the  science  of  jurisprudence.  W.  G.  M. 
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Few  legal  questions  have  been  discussed  of  greater  difficulty  than 
those  which  relate  to  conflicting  claims  of  sovereign  jurisdictions. 
Under  what  circumstances  am  I,  a  Scotchman,  entitled  to  summon 
a  Frenchman  to  the  courts  of  Scotland,  and  pursue  a  case  to  judg- 
ment? What  effect  will  be  given  in  the  courts  of  France  to  a 
Scotch  judgment  so  obtained  ?  These  may  be  said  to  be  questions, 
in  the  first  place,  of  Scotch  and  French  law ;  but  on  such  subjects 
the  peculiarities  of  municipal  have  a  constant  tendency  to  merge 
in  the  higher  unity  of  private  international  law.  Of  course,  upon 
the  principles  of  the  latter,  there  may  exist  the  widest  differences 
of  opinion  in  the  municipal  courts  of  different  countries.  But  the 
subject  is  one  to  which  attention  is  being  paid  in  the  new  Codes  of 
Europe.  And  where,  as  is  the  case  with  England,  Scotland,  and 
Ireland,  three  nationalities  and  two  systems  of  law  are  subject  to 
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the  same  soveieign  power,  there  seems  to  be  no  reason  why  any 
conflict  of  jurisdiction  may  exist,  for  jurisdiction  is  or  ought  to 
be  a  matter  of  convenience  not  based  on  distinctive  principles  of 
common  law.  We  propose  to  describe  the  claims  of  jurisdiction 
made  by  the  courts  of  the  three  kingdoms  respectively  over 
persons  resident  beyond  their  jurisdiction  proper,  shall  then  com- 
pare them,  and  make  a  few  suggestions  for  their  equitable  adjust- 
inent  And  in  the  meantime,  at  least,  we  shall  not  deal  with  such 
special  questions  as  are  raised  by  Bankruptcy  or  the  Forum 
Cessionis. 

As  regards  the  English  courts  this  matter  is  now  regulated  by 
Order  XL  scheduled  to  the  Supreme  Court  of  Judicature  Act, 
1875,  38  and  39  Vict  c.  77.  The  Ist  rule  of  that  Order  permite 
the  court  or  judge  to  make  an  order  for  service  out  of  the  jurisdic- 
tion whenever  the  whole  or  any  part  of  the  subject-matter  of  the 
action  is  land  or  stock,  or  other  property  situated  within  the  juris- 
diction, or  any  act,  deed,  will,  or  thing  affecting  such  land,  stock, 
or  property;  and  whenever  the  contract  which  is  sought  to  be 
enforced  or  rescinded,  dissolved,  annulled,  or  otherwise  affected  in 
any  such  action,  or  for  the  breach  whereof  damages  or  other  relief 
are  or  is  demanded  in  such  action,  was  made  or  entered  into  within 
the  jurisdiction,  and  whenever  there  has  been  a  breach  within  the 
jurisdiction  of  any  contract  wherever  made,  and  whenever  any  act 
or  thing  sought  to  be  restrained  or  removed,  or  for  which  damages 
are  sought  to  be  recovered,  was  or  is  to  be  done,  or  is  situate  with- 
in the  jurisdiction.  The  rule,  therefore,  asserts  jurisdiction  for  the 
English  courts  in  four  classes  of  cases:  (1)  Actions  relating  to 
property  in  England;  (2)  actions  relating  to  contracts  made  in 
England ;  (3)  actions  relating  to  breaches  in  England  of  any  con- 
tract whatever;  (4)  actions  relating  to  acts  done  in  England.  In 
order  to  explain  the  existence  of  this  rule,  we  must  go  back  to  the 
English  Common  Law  Procedure  Act,  1854,  15  and  16  Vict.  c.  76, 
sees.  18  and  19,  which  provided  that  where  a  cause  of  action  arose 
within  the  jurisdiction,  or  in  respect  of  the  breach  of  a  contract 
made  within  the  jurisdiction,  service  might  be  made  on  any  de- 
fendant, being  a  British  subject,  and  residing  beyond  the  jurisdic- 
tion of  the  court,  in  any  place  excq)t  in  Scotland  or  Ireland,  It  was 
necessary  to  satisfy  the  judge  that  personal  service  had  been  made 
or  attempted,  and  that  the  defendant  wilfully  neglected  to  appear 
or  was  living  abroad  to  defeat  his  creditors.  There  was  for  several 
years  a  great  dispute  between  the  Courts  of  Queen's  Bench  and 
Common  Pleas  in  England  with  respect  to  the  construction  of  this 
Act  and  the  extent  of  jurisdiction  it  conferred,  in  Allhusen  v. 
Malgarcjo,  L.  R  3,  Q.  B.  340,  the  defendant,  a  foreigner  resid- 
ing in  Spain,  entered  into  a  contract  with  the  plaintiffs  abroad 
to  sell  them  a  quantity  of  manganese,  to  be  delivered  at  Newcastle, 
where  the  plaintiffs'  place  of  business  was.  Only  partial  delivery 
having  been  made,  Allhusen  raised  an  action  of  clamages  in  the 
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Qaeen's  Bench,  and  issued  a  writ  of  service  under  the  Common 
Law  Procedure  Act,  1854.  But  Blackburn,  J.,  and  the  other 
judges  refused  to  allow  the  action  to  proceed.  They  said  that  the 
whole  cause  of  action  must  arise  within  the  jurisdiction.  '*  Laws 
of  action/'  said  J.  Lush,  "  is  a  comprehensive  term  which  includes 
every  circumstance  which  goes  to  make  up  a  contract  and  breach. 
If  a  foreigner  comes  here  and  makes  a  contract  in  this  country,  and 
there  is  a  breach  abroad,  he  can  be  sued  here;  but  if  a  contract  be 
made  with  a  foreigner  abroad,  and  the  breach  takes  place  here,  he 
cannot  be  sued."  The  same  judge  pointed  out  the  difference  of 
language  used  in  the  Act  9  and  10  Vict.  c.  95,  sec.  128,  which 
gives  to  superior  courts  concurrent  jurisdiction  with  county  courts 
"  where  the  cause  of  action  did  not  arise  wholly  or  in  some  material 
point ; "  and  Blackburn,  J.,  said  that  under  the  old  County  Courts 
Acts  it  was  always  held  necessary  that  aU  things  which  go  to  con- 
stitute the  cause  of  action  must  occur  withm  the  jurisdiction. 
Eeference  was  made  to  Sichel  v.  Boreh,  3  H.  and  C.  865,  where 
in  an  action  against  the  drawer  of  a  bill  of  exchange  drawn  in 
Norway,  payable  in  London,  it  was  held  that  the  cause  of  action 
did  not  rise  within  the  jurisdiction.  In  sharp  conflict  with  the 
case  of  AUhvsen  is  that  of  Jackson  v.  SpUtail,  L  R  5,  C.  P.  542, 
in  which  four  judges  (Bovill,  C.  J.,  and  Keating,  Montague  Smith, 
and  Brett,  JJ.)  held  that  the  expression  **  cause  of  action  "  in  the 
18th  section  of  the  Common  Law  Procedure  Act  did  not  mean  the 
whole  cause  of  action,  viz.  both  contract  and  breach,  but  the  act  on 
the  part  of  the  defendant  which  gives  the  plaintiflf  his  cause  of  com- 
plaint. Jackson  sued  Spittall,  who  was  a  British  subject  resident  in 
the  Isle  of  Man,  upon  an  alleged  breach  of  a  contract  not  to  indorse 
a  bill  of  exchange  delivered  to  him  as  a  security.  The  contract  was 
made  in  the  Isle  of  Man,  and  the  breach  by  indorsing  over  took 
place  in  Manchester.  As  Justice  Brett,  who  delivered  the  judgment, 
observed,  "  The  point  is  one  of  great  importance.  Besides  its 
applications  to  shipping  contracts  made  in  all  parts  of  the  world, 
the  daily  increasing  trade  with  the  more  adjacent  countries  of  the 
Continent,  in  the  course  of  which  numerous  orders  are  given 
abroad,  either  to  firms  wholly  foreign  or  to  British  subjects  resi- 
dent and  carrying  on  business  abroad,  but  which  orders  are  to  be 
fulfilled  in  England,  makes  the  question  now  before  the  Court  one 
of  the  greatest  mercantile  interest."  In  order  to  decide  the  ques- 
tion, the  learned  judge  accordingly  inquires  what  was  the  state  of 
the  law  relating  to  jurisdiction  before  the  passing  of  the  Common 
Law  Procedure  Act.  "  We  apprehend  that  the  superior  courts  of 
England  did  not  decline  jurisdiction  in  the  case  of  any  transitory 
cause  of  action,  whether  between  British  subjects  or  foreigners 
resident  at  home  or  abroad,  or  whether  any  or  every  fact  necessary 
to  be  proved  in  order  to  establish  either  the  plaintiff's  or  the  de- 
fendant's case  arose  at  home  or  abroad.  Though  every  fact  arose 
abroad,  and  the  dispute  was  between  foreigners,  yet  the  courts 
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would  clearly  entertain  and  determine  the  cause,  if  in  its  nature 
transitory,  and  if  the  process  of  the  court  had  been  brought  to  bear 
against  the  defendant  by  service  of  a  writ  on  him  where  present  in 
England."  And  then  he  quotes  Eyre,  C.-J.,  to  the  effect  that  "  if 
matters  arising  in  a  foreign  country  mix  themselves  with  transac- 
tions arising  here,  or  if  they  become  incidents  in  an  action  the  cause 
of  which  arises  here,  we  have  jurisdiction."  This  quotation  is  from 
the  case  of  Udertan  v.  Ilderton  (2  H.  Blackstone  145),  which  is  well 
worth  study  by  all  who  wish  to  understand  the  old  English  doctrine 
of  venue,  viz.  that  the  juiy  of  one  place  could  not  try  a  matter 
arising  in  another  place,  because  originally  jurors  were  selected  on 
account  of  their  supposed  knowledge  of  the  transaction.  This  gave 
place  to  the  principle  that  the  place  laid  in  the  declaration  draws 
to  it  the  trial  of  everything  that  is  transitory;  and,  according  to 
Chief-Justice  Eyre  in  Ilderton's  case,  "all  matters  arising  in  a 
foreign  country  must  be  considered  for  the  purpose  of  trial  as  trans- 
itory :  there  can  be  no  reason  for  preventing  the  trial  of  them  in  one 
county  rather  than  in  another.  When  the  old  doctrine  prevailed, 
if  a  matter  arose  in  Ireland,  the  judges  thought  themselves  obliged 
to  take  a  jury  de  vicineto  of  the  borders  of  the  English  county 
nearest  to  Ireland ;  but  since  that  doctrine  has  been  justly  exploded, 
if  a  defendant  were  to  plead  a  matter  arising  in  a  foreign  country, 
he  would  be  obliged  to  lay  the  same  venue  as  was  laid  in  the  de- 
claration."- It  was  in  conformity  with  this  principle  that  where 
matters  were  alleged  arising  in  a  foreign  country  the  fiction  was 
used  of  their  having  arisen  in  the  parish  of  St.  Marylebone,  in  the 
Ward  of  Cheap.  This,  however,  belongs  to  the  antiquities  of  the 
subject.  So  does  the  process  of  outlawry,  by  which  British  sub- 
jects resident  abroad  were  made  amenable  to  the  English  courts 
in  causes  of  action  over  which  they  had  jurisdiction.  That 
foreigners  as  well  as  subjects  were  reached  by  this  principle  is  ap- 
parent from  Mathews  v.  JErbo  (1  Ld.  Eaym.  349),  where  "  it  was 
moved  to  set  aside  an  execution  on  an  outlawry  against  the  defendant 
upon  affidavit  that  he  was  an  alien  merchant,  and  lived  beyond  the 
sea,  and  was  commorant  there  during  all  the  time  that  the  plaintiff 
proceeded  to  outlaw  him.  But  it  was  denied  by  the  whole  Court, 
because  by  this  means  any  person  might  contract  debts,  and  then 
go  beyond  sea,  and  so  he  will  be  out  of  reach  of  the  law."  It  will  be 
kept  in  view  that  the  usual  modern  definition  of  transitory  actions 
is,  "  actions  for  breaches  of  contracts,  personal  wrongs,  and  injuries 
to  personal  property,  which  might,  in  the  nature  of  things,  have 
arisen  anywhere."  Betuming  from  this  antiquarian  digression  to 
Jackson  v.  SpUtall,  we  observe  that  the  judgment  there  is  based 
nominally  on  the  words  of  the  Procedure  Act,  but  really  on  the 
prior  native  jurisdiction  of  the  court  *'  on  a  writ  of  distringas  for 
the  purpose  of  compelling  appearance,  or  for  proceedings  to  out- 
lawry." 
The  contradiction  in  the  English  courts  of  common  law  was  kept 
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up  in  a  spirited  manner  hj  the  Court  of  Queen's  Bench  in  Cherry 
y.  Thomson  (L.  R  7,  Q.  B.  573),  wheie  the  plaintiff  and  defendant, 
both  British  subjects,  being  in  Gennany,  there  became  engaged  to 
many  each  other.  "  It  was/'  as  Blackburn,  J.,  observed,  *'  in- 
tended that  the  marriage  should  take  place  in  Germany,  but  no 
precise  time  was  fixed  for  the  performance  of  the  contract.  It  was 
therefore  in  contemplation  of  law  a  contract  to  many  in  a  reason- 
sonable  time."  The  plaintiff  came  to  England  for  a  temporary  pur- 
pose, and  there  received  a  letter  firom  the  defendant  declining  to 
carry  out  the  agreement.  This,  on  the  principles  of  the  well-known 
case,  Frost  v.  Ehight  (L.  R  7,  Ex.  Ill),  was  held  to  be  a  breach  of 
the  contract,  though  a  reasonable  time  had  not  elapsed.  But  the 
Court,  consisting  of  Cockbum,  C.-J.,  Blackburn,  Lush,  and  Quain, 
JJ.,  held  that  the  breach  occurred  in  Germany,  and  that  even  if 
the  receipt  of  the  letter  had  been  the  breach  itself,  and  not  merely 
the  evidence  of  it,  yet  it  was  necessary,  under  the  Common  Law 
Procedure  Act,  that  the  whole  cause  of  action  should  occur  in  Eng- 
land, the  statute  distinguishing  between  actions  in  delicto  and 
actions  in  contractu.  With  reference  to  the  case  of  Jdcknn^  the 
Court  say :  "  The  Court  of  Common  Pleas  are  no  doubt  right  in 
saying  that,  according  to  the  decisions,  the  courts  of  this  country 
have  jurisdiction  to  try  all  transitory  actions,  wheresoever  arising, 
if  the  defendant  voluntarily  appears  in  our  courts,  or  comes  within 
the  jurisdiction,  so  as  to  be  served  with  process  within  it.  If  a 
cause  of  action  arose  entirely  abroad  between  two  foreigners  resi- 
dent in  their  own  country,  and  then  the  defendant  came  to  Eng- 
land, the  plaintiff  might  follow  him  and  sue  him  here ;  and  before 
the  Common  Law  Procedure  Act,  if  a  foreigner  had  property  here, 
he  might  perhaps  by  the  process  of  distringas,  and  increasing  the 
issues,  have  been  compelled  to  consent  to  appear ;  and  a  British 
subject  resident  abroad  might  have  been  indirectly  compelled  to 
appear  by  outlawry.  But  the  Legislature,  in  the  Common  Law  Pro- 
cedure Act,  1852,  do  not  say  that  a  writ  of  summons  may  be 
served  and  proceeded  upon  whenever  the  cause  of  action  is  one  that 
might  be  sued  upon  in  this  country.  And  there  was  good  reason 
why  they  should  not  say  so ;  for  they  were  giving  powers  to  pro- 
ceed not  only  against  English  subjects,  whom  our  Legislature  may 
bind  as  it  pleases,  but  also  against  foreigners  not  resident  in  this 
country ;  and  we  cannot  doubt  that  if  our  Legislature  had  enacted 
that  a  foreigner  resident  in  his  own  country  should  be  liable  to  be 
served  with  our  process,  so  as,  in  case  of  his  non-appearance  to 
make  a  plaintiff  to  proceed  to  judgment  for  a  cause  of  action  arising 
in  the  country  of  the  foreigner,  the  latter  would  be  entitled  to  treat 
this  as  a  usurpation,  and  his  Government  would  have  good  ground 
for  complaining  of  it  Nor  has  the  Legislature  made  the  right  to 
compel  an  appearance  to  depend  at  all  on  the  possession  of  pro- 
perty within  the  jurisdiction.  The  Legislature  has  carefully  con- 
fined the  power  of  compelling  the  appearance  of  the  foreigner  not 
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resident  in  this  country  to  two  cases.  The  one  is  where  the  cause 
of  action  arises  in  this  country ;  and  if  this  means  the  whole  cause 
of  action,  the  foreigner  has  no  just  cause  of  complaint;  but  if  he 
were  compelled  to  appear  when  only  a  part  of  the  cause  of  action 
arises  here,  we  think  he  would  have  just  cause  to  complain.  The 
other  case  is  where  the  foreigner  has,  either  in  person  or  by  his 
agent,  made  a  contract  in  this  country,  in  which  case  there  is  at 
least  a  plausible  ground  for  saying  that  the  foreigner  who  has  made 
a  contract  in  this  coimtry  cannot  complain  if  he  is  called  upon  to 
answer  in  the  courts  of  this  country  for  the  breach  of  a  contract 
made  within  it"  This  conflict  of  decisions,  in  which  the  Exchequer 
Court  had  also  taken  part  {Durham  v.  Spence,  L  R.  6  Ex.  46),  was 
at  last  set  at  rest  in  Vaughan  v.  Weldon  (L  R  10  C.  P.  47),  where 
Lord  Coleridge,  after  holding  a  conference  of  all  the  judges,  an- 
nounced that,  although  the  Court  of  Queen's  Bench  remained  of  the 
opinion  expressed  in  Cheney  v.  Thomson,  they  had  agreed  to 
acquiesce  in  the  opinion  of  the  majority  of  the  judges,  and  that 
the  rule  of  Jackson  v.  Spiitall  would  therefore  be  followed  for  the 
future. 

Such  being  the  practice  of  the  Common  Law  Courts  down  to 
1875,  let  us  see  in  what  way  the  Court  of  Chancery  in  England 
had  exercisedits  jurisdiction  prior  to  the  same  date.  This  depended 
on  the  33rd  Order  of  8th  May  1846,  and  afterwards  on  the  10th  of 
the  Consolidated  Orders,  Rule  7,  which  confer  on  the  Court  a  dis- 
cretionary power  of  ordering  service  on  a  defendant  in  any  suit 
who  is  out  of  the  jurisdiction.  For  a  long  time  it  was  supposed,  on 
the  authority  of  Lord  Westbury  in  Coohneyy,  Anderson  (1  De  G. 
L  V.  &  365),  that  this  power  to  order  service  abroad  was  confined 
to  cases  under  2  Will  IV.  c.  33,  and  4  and  5  Will.  IV.  c.  82,  that 
is  to  say,  in  suits  relating  to  land  in  England,  or  concerning  any 
charge,  lien,  judgment,  or  incumbrance  thereon,  or  concerning  any 
money  vested  in  any  government  or  public  stocks,  or  shares  in 
public  companies  or  concerns,  or  the  dividends  or  produce  thereof. 
But  this  was  reversed  in  BruTmnond  v.  Dnimmond  (L.  E.  2  Ch. 
App.  32),  where  Lord  Chelmsford  aflBrmed  that  the  power  of  serving 
a  subpoena  on  a  defendant  abroad  existed  before  tbe  statute  in 
question,  and  was  quite  nugatory  unless  the  defendant  voluntarily 
appeared  ;  but  that  under  the  powers  conferred  by  the  Acts  3  and 
4  Vict.  c.  94,  and  4  and  5  Vict.  c.  52,  the  Court  of  Chancery  had 
framed  the  Order  of  1845  in  the  most  general  terms,  and  made  it 
apply  to  "  a  defendant  in  any  suit  out  of  the  jurisdiction  of  the 
court."  The  power  conferred  by  the  Act  of  1841  was  a  general 
one,  not  to  extend  jurisdiction,  but  to  alter  process,  pleading,  and 
course  of  proceeding  in  respect  of  the  expense  and  delay  which 
then  obstructed  the  business  of  the  court.  The  rules  made  by  the 
judges  took  the  enormous  step  of  authorizing  the  judge  to  direct 
the  action  to  proceed,  although  no  appearance  was  made  for  the 
defendant.     No  doubt  the  order  for  service  in  such  cases  was  not 
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made  as  a  matter  of  couise.  At  least  the  court  always  inquired 
whether  due  notice  had  been  given,  and  in  one  case  (Blenkensop, 
2  Phillips,  1)  L.  C.  Cottenham  seemed  to  hint  that  although  no 
affidavit  on  the  merits  was  required,  the  order  would  not  be  made 
if  the  suit  related  to  property  out  of  the  country.  And  the  courts 
have  also  hesitated  in  cases  relating  to  the  distribution  of  intestate 
bankrupt  estates.  But  the  view  generally  taken  of  the  power  of 
the  court  is  expressed  by  Sir.  Jas.  Wigram  in  Whitmore  v.  Ryan 
(4  Hare  612),  a  suit  by  the  assignees  of  an  English  bankruptcy 
against  a  Dublin  merchant  who  had  traded  with  the  bankrupt:  **  I 
do  not  think  it  necessary  that  I  should  express  any  opinion  whether 
the  Act  of  Parliament,  and  the  orders  made  in  pursuance  of  it,  are 
proper  or  not  with  reference  to  questions  of  international  law  ;  nor 
whether  it  may  be  considered  certain  that  foreign  countries  will 
treat  as  conclusive  the  judgments  of  this  country  pronounced  in 
the  absence  of  a  party  who  has  not  appeared  to  a  subpoena  served 
on  him  in  a  foreign  country."  The  oiJy  question  was  whether  the 
court  had  power  under  the  general  order,  jind  in  this  very  case 
the  Vice-Chancellor  restrained  his  jurisdiction,  although  the  plaintiflF 
gave  no  explanation  why  he  did  not  file  his  bill  in  Ireland.  It 
is  impossible  to  deduce  from  the  reported  cases  what  was  the 
"  discretion  "  which  the  Chancery  judges  exercised  in  the  matter. 

We  have  now  stated  the  new  Eule  1  under  Order  XI.  of  1875, 
and  we  have  explained  the  claims  of  jurisdiction  made  prior  to 
that  date  by  the  English  Courts  of  Common  Law  and  Chancery 
respectively.  Before  proceeding  to  comment  on  the  decisions 
which  have  occurred  since  1875,  and  which  led  to  the  restriction  of 
Eule  1  by  Rule  la,  yre  must  draw  attention  to  Rule  2  of  Order  XI., 
which  relates  to  probate  actions,  and  provides  in  the  most  absolute 
manner,  and  without  any  of  the  definitions  or  restrictions  contained 
in  Rule  1,  that  in  such  actions  service  may  be  permitted  out  of  the 
jurisdiction.  This,  as  Mr.  Griffiths,  the  most  recent  writer  on 
English  practice,  has  observed,  obviously  implies  a  much  more 
extensive  jurisdiction  in  the  case  of  probate  actions,  but  the 
meaning  of  the  rule  has  not  yet  been  ascertained  by  practice. 

In  Preston  v.  Lamont  (May  26,  1876,  1  Exc.  Div.  361)  an 
ordinary  petitionary  action  was  raised  against  a  Glasgow  merchant, 
who  had  made  a  contract  with  the  plaintiff  in  Scotland.  The 
defendant  appeared  and  applied  to  have  the  service  set  aside  as 
not  authorized  by  Rule  1.  The  Court  held  that  where  a  defendant 
had  appeared  he  could  not  plead  want  of  jurisdiction.  His  course 
was  to  appeal  against  the  order  of  the  judge  permitting  service, 
which  it  must  therefore  (apparently)  be  possible  to  do  without 
**  ttppearing "  in  the  techniccd  sense.  Baron  Amphlett  explained 
that  this  was  a  speedy  and  inexpensive  mode  of  determining  the 
question  before  any  expense  is  incurred  upon  the  merits  of  the 
action.  In  Swansea  Shipping  Co,  v.  Duncan,  Fox  &  Co.  and  British 
Agricultural  Association  (cited  to  appear,  May  24, 1876,  1  Q.  B. 
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Diy.  644,  which  was  an  action  by  the  shipowner  against  the 
affreighter  for  demnrrage,  for  failure  to  unload,  an  order  for  service 
was  made  on  the  Scotch  Company,  who  were  not  holders  of  any 
shipping  documents,  and  were  no  parties  to  the  contract  of  affreight- 
ment, but  had  merely  bought  the  cargo  *'to  arrive,"  and  had 
ordered  and  taken  discharge  at  the  port  of  Leith.  The  order  was 
made  under  Order  XYI.  (Bules  17,  18),  on  the  ground  that  the 
question  between  the  parties  was  identical,  and  that  there  was  a 
right  of  relief  in  the  English  defendants  against  the  Scotch 
Company.  Cockbum,  C.-J.,  Quain,  J.,  and  Pollock,  B.,  recalled 
this  order  on  the  ground  that  the  question  did  not  appear  to  be 
identical  On  appeal  this  decision  was  reversed,  and  it  was  held 
that  the  provisions  of  notice  to  Order  XL  as  to  foreign  service 
applied  to  the  case  of  third  parties  imder  Order  XYI,  an  enormous 
extension  of  jurisdiction,  as  we  shall  immediately  see.  But  as  the 
contract  in  this  case  was  undoubtedly  made  in  England,  the 
decision  does  not  add  anything  te  the  construction  of  Order  XL  In 
Green  v.  Brovming  (May  27,  1876,  34  L.  J.  U.  S.  760),  a  London 
contractor,  who  had  agreed  with  the  defendant,  a  domiciled 
Irishman,  to  construct  a  rink  in  Dublin,  sued  for  the  contmct 
price ;  and  the  Court  of  Queen's  Bench  sustained  their  jurisdiction. 
Cockbum,  C.-J.,  observing  that  he  would  have  been  sorry  if  the 
order  had  not  included  such  a  casa  In  Scott  v.  Itar/cU  Wax 
Candle  Co,  (April  10, 1876,  1  Q.  B.  Div.  404)  it  was  decided  that 
Order  XL  applied  not  only  to  individuals,  but  to  corporations 
abrcMul,  thus  changing  the  former  law  of  England  under  the 
Common  Law  Procedure  Act,  that  a  foreign  corporation  could  not 
be  sued  unless  it  did  business  and  had  an  office  and  manager  in 
the  country.  The  affidavit  on  which  the  order  to  serve  proceeds 
must  be  by  a  person  able  to  depone  to  the  facts  that  he  is  advised, 
and  believes  there  is  a  good  cause  of  action  arising  within  the 
jurisdiction,  and  stating  in  distinct  terms  what  the  cause  of  action 
is  (Great  Avstralian  Mining  Co.  v.  Martin,  3  Ch.  Div.  1). 

These  cases,  and  some  others  relating  to  the  service  of  writs  in 
Ireland,  excited  great  opposition,  especially  among  the  Irish 
solicitors ;  and,  chiefly  in  consequence  of  their  representations,  the 
Bules  of  the  Supreme  Court  of  June  1876  contained  the  following 
important  qualification  of  Bule  1,  Order  XL,  in  cases  relating  to 
contracts : — "  The  judge,  in  exercising  his  discretion  as  to  granting 
leave  to  serve  on  a  defendant  out  of  the  jurisdiction,  shall  have 
T^ard  to  the  amount  or  value  of  the  property  in  dispute  or  sought 
to  be  recovered,  and  to  the  existence  in  the  place  of  residence  of 
the  defendant,  if  resident  in  Scotland  or  Ireland,  of  a  local  court 
of  limited  jurisdiction,  having  jurisdiction  in  the  matter  in  question, 
and  to  the  comparative  cost  and  convenience  of  proceeding  in 
England  or  in  the  place  of  such  defendant's  residence,  and  in  all 
the  above-mentioned  cases  no  such  leave  is  to  be  granted  without 
an  affidavit  stating  the  particulars  necessary  for  enabling  the  judge 
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to  exeidse  his  discretion  in  manner  aforesaid,  and  all  such  other 
particnlars,  if  any,  as  he  may  reqniia"  Since  the  date  of  this 
additional  role  we  have  observed  only  two  decisions  of  importance. 
The  first  is  Ouey  v.  AmM  (Nov.  4, 1876,  2  C.  P.  Div.  24),  where 
it  was  found  that  slander  of  title,  spoken  in  Ireland  respecting  a 
ship  in  England  to  which  unseaworthiness  was  imputed,  did  not 
justify  an  order  being  issued  to  serve  in  Ireland.  Grove,  J.,  said 
that  property  could  not  be  affected  within  the  meaning  of  the 
order  by  mere  words  spoken  about  it  Here  only  the  minds  of 
intending  purchasers  were  affected.  The  property  must  be 
physically  idSTected,  or  the  right  of  property  must  be  affected.  The 
second  case  is  Mackenzie  v.  S/upherd  (March  1,  1877,  21  SoL  J. 
339),  where  Mrs.  Mackenzie  asked  the  Court  to  set  aside,  on  the 
ground  of  fraud,  a  settlement  made  by  her  when  a  domiciled  Scotch- 
woman at  Edinburgh,  and  in  the  Scotch  form.  One  defendant  was 
an  S.S.C.  in  Edinburgh,  the  other  was  a  Scotchman  resident  in 
business  at  Cognac,  but  with  an  office  in  London.  They  were 
trustees.  The  plaintiff  and  her  husband  had  lived  in  London  since 
their  marriage.  Leave  to  serve  on  Henderson  was  given  on  the 
ground  that  some  debenture  bonds  of  the  Otago  Investment  Ca 
(Limited),  being  property  settled  by  the  trust-deed,  were  situated 
within  the  jurisdiction,  the  Company's  head  office- bcdng  in  London. 
Henderson  pleaded  that  the  whole  subject-matter  b^ing  Scotch, 
Order  XI.,  Bule  1,  did  not  apply ;  and  that  even  if  it  did,  the  case 
was  not  one  for  the  exercise  of  the  discretion  given  by  Bule  la. 
The  Otago  bonds  were  in  the  possession  of  Henderson  in  Scotland, 
and  all  the  material  witnesses  were  there.  Yice-Chancellor  Hall 
said  that,  if  the  case  proceeded  before  him,  he  would  require  the 
assistance  of  a  Scotch  court,  and  in  the  circumstances  the  balance 
of  convenience  was  against  a  litigation  in  England.  He  therefore 
discharged  the  order. 

In  a  second  paper  we  shall  endeavour  to  state  the  claims  of  the 
Scotch  and  Irish  courts. 


ON  CERTAIN  PRINCIPLES  AFFECTING  THE  LLA^BILITIES 
OF  MASTERS  AND  SERVANTS. 

NO.  m. 

As  regards  the  proposals  made  for  the  alteration  of  the  existing 
state  of  the  law,  and  for  the  extension  of  the  liability  of  the  master 
for  injury  to  his  servant,  there  appear  to  be  two  separate  features 
and  lines  of  argument  In  the  first  place,  we  find  one  body  of 
reformers  desirous  of  entirely  abolishing  the  doctrine  of  "  common 
employment,"  and  sweeping  the  whole  affair  away  at  once;  and 
again,  on  the  other  hand,  we  find  those  who,  seeing  the  necessity 
for  change,  think  that  an  effectual  remedy  may  be  found  in  an  ex- 
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tensive  modification  in  the  laws  of  delegation  of  duties,  and  in  the 
consequences  to  the  employer  of  intrusting  to  another  that  which 
he  is  supposed  theoretically  to  be  doing  himself.  We  shall  en- 
deavour more  closely  to  examine  these  two  aspects  of  the  difficulty, 
and  to  consider  them  in  detail ;  meanwhile  it  may  be  mentioned 
that  to  the  first  proposal  belong  such  measures  as  Mr.  Macdonald's 
Bill  on  the  "  Employer's  Liability  for  Injury/'  and  to  the  second 
the  suggestions  made  by  the  Committee  of  the  House  of  Commons 
in  their  Beport. 

A  comparatively  cursory  examination  of  the  evidence  given 
before  the  Committee  would  probably  lead  to  the  conclusion  that, 
as  a  whole  (putting  aside,  of  course,  the  technical  evidence  of 
lawyers),  it  was  strongly  for  the  employers  or  for  the  employed, 
and  we  must  therefore  make  allowance  for  the  bias  of  the  wit- 
nesses, in  some  cases  very  conspicuous.  There  were,  however, 
some  few  exceptions  where,  from  local  circumstances,  absence  of 
persona]  feeling,  or  other  cause,  the  most  clear-headed,  unpre- 
judiced opinions  were  obtained,  and  these  we  propose  in  par- 
ticular ta  dwell  upon,  after  as  brief  a  summary  as  possible  of  the 
pros  and  cons.  Those  who  advocated  a  change  of  a  sweeping  char- 
acter were  not  sparing  in  their  condemnations  of  the  existing  rule, 
but  that  condemnation  varied  much  in  its  extent,  and  in  the  manner 
in  which  it  was  expressed.  The  majority  of  the  witnesses  who 
appeared  to  give  evidence  against  the  existing  state  of  the  law  were 
connected  more  or  less  directly  with  trades-unions,  in  the  capacity 
of  miners'  agents  or  as  secretaries  of  mining  associations  in  England 
and  in  Scotland ;  and  in  reviewing  the  evidence  thus  given,  it  will 
probably  be  the  most  intelligible  and  convenient  plan  to  take  first 
the  witnesses  who  advocated  the  most  extensive  changes,  and  then 
those  who,  from  the  workmen's  point  of  view,  looked  at  the 
question  more  calmly.  Among  those  whose  opinions  were  very 
strongly  expressed,  one,  the  secretary  of  a  Yorkshire  association, 
thought  that  all  accidents  occurring  through  negligence  ought 
to  be  compensated  for  by  the  employer ;  he  considered  that  this 
would  greatly  diminish  the  number  of  accidents,  and  he  gave 
exampl^  of  cases  where  managers  had  been  prosecuted  and 
fined  in  connection  with  accidents,  showing  the  carelessness  or 
n^lect,  but  where,  in  the  present  state  of  the  law,  nothing  could 
be  done  in  the  way  of  recovering  compensation  for  the  injured 
from  the  coUiery-owner  "  I  believe,"  he  adds  (evidence  of  Mr. 
Pickard,  Beport,  p.  5),  "  that  the  owner  should  be  held  responsible 
for  all  accidents  attributable  to  neglect  other  than  that  of  the  person 
injured  I  am  of  opinion  that  if  a  coalowner  engages  a  certified 
manager  to  superintend,  or  a  consulting  engineer,  he  should  be  held 
responsible  and  liable  for  any  action  they  may  take  in  the  manage- 
ment of  such  mine ;  also  for  any  result  following  the  relegation  of 
their  powers,  either  to  deputies,  deputy-steward,  or  to  any  person 
having  the  life  and  limb  of  the  ordinaiy  workman  in  his  hands  to 
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any  extent."  Fniiher  than  this,  it  was  the  opinion  of  the  witness 
that,  even  where  an  unexpected  and  unforeseen  efBox  of  gaa 
causes  an  explosion,  ''the  men  ought  to  be  compensated;"  and 
that,  similarly,  liability  should  be  incurred  by  the  master  where,  for 
example,  a  miner  employed  his  own  hnrrier  or  boy,  paying  him  his 
own  rate  of  wages,  and  where  the  boy  or  hunrier  was  by  the  care- 
lessness of  the  miner  himself  injured.  "  The  manager  of  a  mine 
ought  to  know  all  the  men  he  employs,  and  all  the  boys  too,  and 
the  manager  should  know  all  the  ins  and  outs  of  the  collieries  every 
day ;  and  if  he  does  not  find  out  for  himself  that  there  are  parties 
in  the  mine  who  should  not  be  there,  then  the  manager  is  neglect- 
ing his  duty."  With  reference  to  the  giving  in  of  adverse  reports 
when  the  safety  of  the  workmen  was  endangered  by  negligence  or 
by  the  state  of  the  pit,  it  was  elicited  that  although  no  direct 
instance  of  loss  of  employment  from  this  cause  could  be  shown, 
yet  after  giving  in  a  report  of  this  kind  the  men  had  not  long  to 
work  in  that  colliery.  "  In  cases  of  this  kind,"  the  witness  fairly 
said,  "  it  is  very  difficult,  where  a  man's  living  is  at  stake,  to  speak 
out  boldly ;"  and  he  had  himself,  he  remarked,  dissuaded  men  from 
publishing  any  report  beyond  entering  the  facts  in  the  colliery-book, 
so  that  they  might  ML  under  the  notice  of  the  inspector  at  his 
official  visit.  As  to  an  accident  where  it  had  been  caused  by  the 
persistent  doing  of  an  act  known  to  be  dangerous,  and  which  the 
doer  was  warned  against,  but  where  his  fellow-workmen  had  not 
time  to  get  away,  even  there,  the  witness  thought,  the  employer 
should  be  responsible,  and  that,  as  to  civil  responsibility  on  the 
part  of  the  workman  who  caused  the  injury,  he  should  not  be  liable 
"  in  the  sense  that  we  would  hold  the  owners  responsible." 

Another  miners'  secretary,  a  Scotchman,  was  in  favour  of  prolii- 
biting  the  employer  from  contracting  himself  out  of  liability  (evi- 
dence of  Mr.  Gillespie,  Beport,  p.  129),  and  considered  that  when  a 
man  was  taken  into  employment  at  a  mine, ''  his  character  and  quali- 
fications ought  to  be  thoroughly  sifted ;"  he  also  approved  of  ren- 
dering a  master  liable  in  compensation  where  a  man  was  not  known 
to  be  reckless,  but,  on  the  contrary,  was  known  to  be  a  careful  and 
good  miner,  if  he  made  a  mistake  resultii^,  for  instance,  in  an  ex- 
plosion. No  difTerence  was,  according  to  this  view  (evidence  of 
Mr.  Cook,  Beport,  p.  15),  to  be  made  whether  the  deputies  or  work- 
men engaged  were  competent  or  not,  whether  the  utmost  care  had 
been'  exei-cised  or  not  in  their  selection ;  it  was  sufficient  for  the 
purpose  that  they  had  not  competently  discharged  the  duty  for 
which  they  had  been  appointed ;  the  test  was  to  be  sought  only  in 
the  result.  Thus  if  a  man  lighted  his  pipe  and  caused  an  accident 
in  a  gassy  mine,  the  master  would  be  responsible,  even  though  the 
act  were  contrary  to  the  rules.  The  same  witness  being  asked 
whether,  in  the  first  instance,  the  man  who  did  the  injury  ought 
not  to  pay  for  it,  replied  that  the  individual  might  have  no  share 
of  the  profits,  whereas  the  employer,  having  all  the  profit,  might  be 
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expected  to  be  able  to  pay  him :  "  Seeing  that  the  profits  all  go 
there,  I  think  it  only  stands  to  reason  that  compensation  should 
come  out  of  the  same  place."  One  member  of  the  Committee,  to 
test  the  views  expressed,  put  the  case  of  a  footman  in  the  country 
wishing  to  go  to  the  railway  station,  and  asking  his  master's  per- 
mission to  let  the  coachman  drive  him  thither  in  the  dogcart.  In 
these  circumstances  the  witness  thought  that  if  the  dogcart  were 
upset,  and  the  footman  was  injured  through  the  negligence  of  the 
coachman,  the  master  should  be  made  responsible.  Summing  up 
the  opinions  expressed  by  these  more  extreme  witnesses,  we  should, 
if  they  received  legislative  efifect,  render  employers  liable  under 
almost  every  known  combination  of  circumstances,  except  where 
the  injured  man  or  his  representatives  were  suing,  and  where  con- 
tributory negligence  had  caused  the  accident.  Such,  however,  was 
not  the  unanimous  verdict  of  the  witnesses  on  this  side  of  the  ques- 
tion, the  next  stage  of  opinion  being,  perhaps,  fairly  represented  in 
the  evidence  of  Mr.  Brown  (Report,  p.  105),  who  would  make  "  the 
colliery-managers,  the  managers  of  all  kinds,  right  away  from  the 
certificated  manager  down  to  the  lowest  subordinate  in  connection 
with  collieries,  liable."  It  was  pointed  out  with  some  force  how 
little  in  the  relation  of '' coUaborateur,"  taken  in  the  true  sense,  the 
certificated  manager  stands  to  the  miner;  and  how,  in  point  of  fact, 
very  often  these  managers  in  their  turn  delegate  their  duties,  and 
very  rarely  (seldom  oftener  than  once  or  twice  a  week)  go  down 
into  the  mine,  attending  frequently  to  the  general  commercial  affairs 
of  the  owners,  and  being  regularly  found  "  on  'Change."  A  strong 
distinction  was  drawn  by  this  witness,  apparently,  between  the  con- 
sequences of  an  explosion  and  other  kinds  of  accidents.  He  thought 
the  owner  should  be  responsible  for  any  act  done,  no  matter  who 
did  it,  when  an  explosion  occurred.  The  explosive  gas  was  present ; 
it  should  not  have  been  there,  because  it  was  capable  of  removal 
by  sufficient  ventilation,  and  that  had  not  been  forthcoming ;  hence 
the  inferred  liability.  On  the  other  hand,  the  case  of  one  man 
holding  and  another  striking  a  drill  was  put  by  the  witness,  who 
considered  that  if  in  this  operation  the  striker  injured  the  man 
holding  the  drill,  the  employer  should  not  be  liable.  Again,  the 
case  of  a  boiler  explosion  was  suggested,. where  all  things  were 
sound  and  good,  and  where  the  accident  was  caused  by  one  of  the 
workmen.  Here  it  was  thought  by  the  witness  that  the  employer 
should  prove  that  he  was  not  to  blame  in  any  respect.  "  I  should 
not  think  it  fair,"  he  said,  "  if  the  employer  had  done  all  he  could, 
if  the  certificated  manager  had  done  all  he  could,  and  every  subor- 
dinate manager  had  done  all  he  could,  and  then  a  reckless  workman 
caused  an  explosion  which  injured  workmen  or  killed  them  instan- 
taneously," to  make  the  employer  responsible ;  what  generally  this 
came  to  was  that  the  question  waa  one  for  a  jury,  with  the  peculiar 
addition  that  the  onus  of  proof  lay  with  the  employer,  the  pre- 
sumption being  apparently  against  him.    Thus  in  a  case  of  boiler 
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explosion,  even  where  that  might  have  been  caused  by  letting  cold 
water  flow  into  a  heated  and  empty  boiler,  the  owner  would  have  to 
prove,  were  a  claim  of  compensation  niside  against  him,  that  the 
boiler  was  in  good  condition  and  sound  in  every  way.  The  mere 
age  of  it  brought  out  to  a  jury  might  have  the  effect  of  misleading 
them  one  way  or  another,  whereas  if  the  proof  were  thrown  upon 
the  pursuer  in  such  cases,  it  could  scarcely  lead  to  any  miscarriage 
of  justice,  and  would  probably  much  simplify  the  proceedings. 

Finally,  among  those  who  gave  evidence  in  favour  of  a  change  in 
this  branch  of  the  law  of  liability,  there  were  several  who,  while 
taking  very  decided  views  of  the  matter,  expressed  them  most  tem- 
perately and  sensibly.  For  example,  one  witness  observed  that  where 
there  was  really  some  act  which  showed  n^ligence  on  the  part  of  the 
servant  of  an  employer  the  master  ought  to  be  made  liable,  but  that 
there  were  hundreds  of  accidents  occurring  among  workmen  for 
which  an  employer  could  not  possibly  be  called  to  account  or  mulcted 
in  compensation.  An  instance  of  great  hardship  was  given,  where 
some  shores  underneath  a  vessel  were  removed  by  the  manager, 
the  result  being  that  the  vessel  turned  over,  killing  four  and  injur- 
ing seventeen  workmen.  The  verdict  of  the  jury  at  the  inquest 
was,  that  the  accident  occurred  "  through  the  culpable  neglect  on 
the  part  of  the  officials  of  the  yard."  That  verdict  exonerated  the 
master,  and  an  attempt  by  the  Trade  Society  to  obtain  compensa- 
tion for  the  widows  and  tlie  injured  was  in  consequence  unsuccess- 
ful. The  two  following  passages  from  the  evidence  of  Mr.  Crawford 
(Report,  p.  2),  secretary  to  the  large  association  in  Durham,  with  a 
membership  of  some  40,000,  well  express  the  opinions  of  the  work- 
men who  have  seriously  thought  out  this,  to  them,  all-important 
subject,  and  we  may  therefore  be  pardoned  for  quoting  them  at 
length : — 

"  Mine-owners  begin  to  work  mines,  and  workmen  work  in  them, 
fully  cognizant  of  all  the  risks  to  be  endured.  But  the  workman 
has  a  right  to  expect,  and  does  expect,  that  in  following  his  hazard- 
ous occupation- his  risks  will  be  reduced  to  a  minimum,  both  by 
the  establishment  of  every  modern  scientific  appliance  for  the  safe 
working  of  mines,  and  also  by  those  in  charge  exercising  the  most 
vigilant  watchfulness  and  the  utmost  caution.  Even  when  this  is 
done  accidents  will  still  occur.  But  of  whatever  nature  an  accident 
may  be,  if  there  has  been  exercised,  by  those  in  charge  for  the  time 
being,  necessary  care  and  competency,  we  do  not  seek  to  hold  either 
owner  or  any  one  else  responsible  for  such  accident.  We  only  seek 
to  render  an  owner  responsible  when  in  evidence  it  is  shown  that 
such  accident  might  have  been  prevented  by  an  exercise  of  neces- 
sary caution  and  ability  by  those  in  charge,  and  to  whom  for  the 
time  the  owner  had  delegated  alike  his  power  and  responsibility.  .  .  . 

"In  common  fairness  and  etjuity  I  think  that  if  the  individual 
employer  is  responsible  for  his  own  act,  so  the  owner  who  delegates 
his  authority  for  the  carrying  on  of  the  work  to  one  or  many,  ought 
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to  be  responsible  for  the  acts  of  all  those  that  do  what  he  himself 
would  do  if  he  did  not  so  delegate  his  power.  Yet  if  the  negligence 
or  incompetency  of  any  one  of  these  men,  or  of  all  combined,  cause 
the  death  of  either  one  man  or  any  number  of  men,  the  owners  are 
at  the  present  time  beyond  the  reach  of  the  laws.  Instance  upon 
instance  might  be  given  of  what  I  am  now  saying.  Take  one  as 
illustratiye  of  many.  Some  four  or  five  months  ago  three  men  and 
one  boy  lost  their  lives  by  an  explosion  of  gas  in  a  mine  in  the 
county  of  Durhani.  The  cause  of  the  accident  was  so  clearly 
brought  home  to  the  negligence  of  the  certificated  manager  that  a 
Court  of  Petty  Sessions  fined  him  £20  and  costs.  But  there  the 
matter  ended ;  the  owners,  or  even  the  head  manager,  being  beyond 
the  reach  of  law,  although  a  widow  and  three  children  were  left 
unprovided  for.  Still,  while  the  cause  of  the  accident  was  brought 
so  clearly  home  to  the  n^ligence  of  the  person  having  charge  of 
and  acting  directly  for  the  owner  of  the  mine,  we  could  not  claim, 
by  the  operation  of  the  present  law,  the  least  compensation." 

The  same  witness  also  pointed  out  an  anomaly  which  strikes 
every  one  who  devotes  even  moderate  attention  to  this  branch  of 
our  law.  When  a  man  is  poor  and  possesses  not  the  means  of 
employing  a  manager,  or  other  subaltern  to  whom  he  may  delegate 
his  authority,  then  he  is  responsible  for  any  accident  occurring  in 
his  pit  or  workshop  where  the  exercise  of  common  precautions  and 
ability  could  have  averted  the  mishap.  Yet  change  the  position 
of  the  man,  give  him  plenty  of  money,  or  a  more  extended  business 
which  he  is  not  able  personally  to  superintend,  and  instead  of  being 
liable  for  the  blunders  of  his  manager,  he  has  really  interposed  an 
effectual  shield  between  himself,  now  a  rich  man,  and  the  operation 
of  that  very  law  which  came  down  upon  him  as  a  poor  man.  We 
cannot  help  feeling,  with  the  workmen,  that  though  this  may  be, 
and  undoubtedly  is,  the  law,  it  is  not  what  can  be  regarded  as  sub- 
stantial and  satisfactory  justice. 

The  last  of  the  witnesses  upon  this  side  into  whose  evidence  we 
propose  to  look  is  Mr.  Burnett  (Report,  p.  19),  who  illustrated  his 
remarks  by  reference  to  several  very  instructive  and  interesting 
cases  of  accidents  which  had  come  under  his  personal  notice,  owing 
to  applications  being  made  for  relief  out  of  the  funds  of  the  Amal* 
gamated  Society  of  Engineers,  of  which  he  was  the  secretary.  It 
appears  that  this  society  preserve  records  of  all  such  cases,  and  thus 
were  enabled  to  present  them  in  a  concise  and  forcible  shape.  One 
instance  was  that  of  injuiy,  a  broken  arm,  caused  by  being  caught 
when  in  the  act  of  putting  a  belt  on  a  wheel  The  deduction 
drawn  from  this  was  that  the  employer  should  have  been  held 
liable  unless  it  had  been  one  of  the  standing  regulations  of  liis 
workshop  that  no  workman  should  attempt  to  put  on  a  belt  with- 
out having  the  speed  of  revolution  in  the  wheel  reduced  to  a  certain 
amount  In  such  circumstances  the  witness  thought  the  workman 
by  doing  what  he  ought  not  to  have  done  would  lose  all  claim  for 


192       THE  UABIUTT  OF  MASTSBS  AKD  SXBYANT& 

compensatioa  The  ofder  of  the  master  had  been  negligeDUy  or 
wilfiilly  disobeyed^  and  the  man  was,  moreover,  contributory  himself 
to  the  accident  which  befell  him.  To  stop  the  machinery,  or  at  least 
slow  ity  in  a  large  place,  entails,  it  was  shown,  much  loss  of  time,  and 
accordingly  the  necessity  of  the  circumstances  often  drove  men  to 
ran  the  risk  so  firequently  attended  by  disastrous  consequences.  Of 
course  the  weak  point  in  this  example  lies  in  the  tact  that  the  man 
undertook  to  put  on  this  belt^  not  under  the  orders  of  any  one, 
master  or  foreman,  or  other,  but  at  his  own  hand  Another  case 
given  was  that  of  a  man  whose  hand  was  crushed  fearfully  by  an 
engine  being  set  in  motion  without  notice  when  he  was  engaged 
working  among  some  toothed  wheels.  This  is  a  stronger  case  for 
the  workman,  as  the  engine  was  in  chaige  of  a  special  person 
representing  the  master.  Examples  were  given  of  cranes  being 
used  to  lift  too  great  a  weight  and  injuries  resulting  to  those 
working  around ;  and  of  chains  giving  way,  both  of  which,  being 
preventable,  it  was  urged,  should  fall  under  the  class  of  cases  where 
the  employer  might  be  rendered  liable.  A  very  frequent  cause  of 
accident  and  of  disablement  in  the  engineering  trade  arises  from  a 
piece  of  steel  or  of  metal  fljring  from  the  chisel  and  striking  the 
workman  in  the  eye,  and  this  being  a  cause  of  injury  beyond  all  con- 
trol, the  witness  was  not  for  rendering  the  employer  liable.  In  a 
similar  light  he  regarded  an  accident  caused  by  the  flying  of  a 
piece  of  steel  from  the  head  of  a  chisel  when  struck  by  a  heavy 
hammer;  but  a  distinction  was  drawn  between  such  a  case  and 
another  which  actually  occurred,  where  a  chipping  from  a  neigh- 
bouring anvil  struck  a  workman  engaged  at  a  steam-hammer.  It 
appears  that  a  smith  requires  frequently  to  go  from  his  own  anvil 
and  Are  to  the  forge-hammer  for  heavier  work ;  in  the  case  put, 
while  so  engaged  at  the  large  hammer,  he  was  struck,  and  the 
theory  of  responsibility  laid  down  by  the  narrator  was  that  the 
employer  was  liable,  because  the  forge-hanmier  being  a  place  to 
which  all  the  workmen  in  the  shop  would  have  occasion  from  time 
to  time  to  resort,  there  ought  to  be  between  it  and  the  nearest  other 
fire  and  anvil  such  a  distance  as  to  secure  the  safety  of  those  who 
were  at  it  from  pieces  of  metal  flying,  or  else  that  guards  or  protec- 
tion of  some  kind  should  be  used.  In  all  of  these  instances  given 
there  appears  to  be  not  merely  an  unreasoning  inconsiderate  oppo- 
sition on  the  part  of  the  workmen  to  the  law  as  it  exists,  because 
it  may  be  or  is  supposed  to  be  favourable  to  the  employer  rather 
than  to  themselves ;  but  a  wider  and  hiore  deliberate  consideration 
of  the  duties  of  those  concerned,  of  the  position  in  which  employer 
and  labourer  stand  as  regards  a  business  known  to  have  its  hazards, 
where  n^lect  on  the  one  hand  and  personal  carelessness  on  the 
other  may  equally  lead  to  fatal  results.  Two  other  examples 
given  by  the  same  witness  (Report,  p.  21)  may  be  cited  in  e^efiso, 
for  they  are  expressed  tersely  and  to  the  point.  The  first  was  the 
case  of  a  sea-going  engineer.   **  While  at  sea  he  was  busy  oiling  the 
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engine,  and,  while  stepping  down  from  the  condenser  on  to  one  end 
of  the  engine  bed- plate,  his  foot  slipped  over  the  edge  of  the  bed- 
plate, and  between  the  bed-plate  and  the  swing  of  the  crank ;  the 
crank  then  coming  round  caught  the  leg,  and  tore  the  lower  part  of 
it  all  to  pieces.  Amputation  was  necessary,  and  the  man  was 
disabled  for  Ufa  But  it  is  customary,  in  marine  engineering,  to 
put  on  a  small  piece  of  angle  iron  on  the  corner  of  the  bed-plate, 
to  prevent  such  accidents.  In  this  case  there  was  no  angle  iron  on 
the  bed-plate;  therefore  there  was  a  liability  in  that  boat  to 
accident  to  the  engineer  which  did  not  exist  in  the  majority  of 
boats ;  and  in  that  case  I  should  hold  that  the  employer  was  liable 
to  pay  the  man  compensation.  But,  even  in  that  case,  had  it  been 
tried  (and  I  may  say  that  advice  was  taken  in  reference  to  that), 
the  usual  loophole  would  have  presented  itself;  because  aU  owners 
of  steamships,  especially  large  owners,  now  employ  managing 
engineers,  and  those  managing  engineers  fire  held  liable  for  keeping 
the  engines  in  generally  proper  condition.  The  inspecting  engineer 
of  the  steamboat,  therefore,  would  have  been  held  to  be  a  fellow- 
servant  of  the  engineer  who  was  injured;  and,  therefore,  the 
doctrine  of  common  employment  would  have  been  set  up,  and  tbe 
man  would  have  lost  his  case." 

The  second  example  given  was  that  of  an  inspecting  officer  of 
Volunteers,  who,  being  obliged  to  go  on  duty  from  Newcastle  to 
Hexham,  missed  his  train,  and  applied  to  the  Newcastle  station- 
master  for  a  special  engine.  This  was  given  him,  and  on  it  he 
started  for  Hexham.  To  complete  the  account  in  the  words  of  the 
witness  :  "  Before  the  special  engine  started  the  ordinary  train  had 
not  arrived  at  the  intermediate  station  to  which  the  telegraphic 
communication  of  the  company  extended.  In  that  case  the  station- 
master  could  have  telegraphed  to  Blaydon,  and  instructed  the  sta- 
tionmaster  there  to  put  a  notice  on  to  the  last  carriage  of  the  ordinary 
train, '  Another  train  following/  In  that  case  the  officials  of  all  the 
stations  further  up  the  line  to  which  there  was  no  telegraphic  com- 
munication would  have  been  warned.  But  nothing  of  that  sort  was 
done,  and  the  stationmast«r  at  Wylam  Station,  hearing  something 
like  the  noise  of  an  approaching  Ctain  of  which  he  knew  nothing, 
came  out  of  the  warehouse  attached  to  the  station,  and  looked  along 
the  line ;  he  had  scarcely  done  so  when  the  locomotive  came  past 
with  the  inspecting  officer  on  it  at  the  rate  of  fifty  miles  an  hour, 
and  he  was  struck  down  and  killed  instantly.  That  was  a  case  in 
which  many  solicitors  were  consulted,  and  the  relatives  of  the  de- 
ceased man  were  advised  not  to  take  proceedings,  because  the  usual 
plea  would  have  been  put  up  that  the  head  stationmaster  at  New- 
castle was  the  party  who,  by  his  negligence,  caused  the  death  of  the 
country  stationmaster,  and  therefore  his  family  would  have  been 
debarred  from  receiving  compensation." 

Generally  speaking,  the  result  of  the  inquiry,  so  far  as  regarded 
this  witness,  indicated  a  desire  for  a  change  in  the  law  so  far  as  un- 


194       THE  UABIUTY  OF  MASTERS  AND  8ERVAHTS. 

doing  the  judicial  doctrine  of  common  employment  was  concerned, 
thus  far  leaving  all  questions  of  liability  to  work  themselves  out  on 
their  simple  merits ;  neglect  or  no  neglect  on  the  part  of  the  employer 
or  those  who  represented  him ;  fault  or  no  fault  on  the  part  of  the 
workman  contributing  to  the  mishap,  and  so  relieving  the  master 
from  his  responsibility. 

Thus  far  we  have  considered  the  attitude  taken  up  by  those  who 
gave  their  evidence  from  the  workman's  aspect  of  the  matter ;  but 
before  we  take  up  the  evidence  given  on  the  other  side  of  the 
question  we  must  notice  another  indication  of  the  feelings  of  work- 
men finding  expression  in  the  Bill  introduced  by  Mr.  Macdonald, 
M.P.,  on  this  very  subject.  That  Bill  contains  but  four  clauses,  in 
these  terms : — 

"  1.  Where  any  action  or  proceeding  is  brought  for  recovery  of 
damages  or  of  compensation  in  respect  of  bodily  injury  or  loss  of  life, 
alleged  to  have  been  occasioned,  after  the  passing  of  this  Act,  to 
any  person,  it  shall  not  be  any  ground  of  defence  that  the  person 
by  whose  negligence  the  injury  or  loss  of  life  is  alleged  to  have  been 
occasioned  was  employed  in  a  common  employment  with  the  per- 
son injured  or  killed,  or  that  the  risk  of  injury  or  loss  of  life  was 
knowingly  or  voluntarily  incurred  by  the  person  injured  or  killed 
in  the  course  of  his  employment. 

"  Provided  that  this  Act  shall  not  render  any  person  liable  to  pay 
damage  or  compensation  in  respect  of  injury  to  or  the  loss  of  life  of 
any  person  where  it  is  made  to  appear  that  the  person  injured  or 
killed  materially  contributed  by  his  own  negligence  to  the  causing 
of  the  injury  or  loss  of  life. 

"  *  Common  employment '  means  any  such  community  of  employ- 
ment, service,  or  occupation  as,  but  for  this  Act,  would  be  matter  of 
defence  in  any  such  action  or  proceeding  as  aforesaid. 

"2.  No  action- shall  be  maintainable  in  a  case  in  which  such 
action  would  not  have  been  maintainable  but  for  this  Act,  unless 
notice  that  such  action  will  be  brought  is  given  within  six  weeks, 
nor  unless  the  action  is  commenced  within  six  months  from  the 
occurrence  of  the  accident  causing  the  injury  or  loss  of  life. 

"  3.  Any  action  against  an  employer  for  damages  or  compensa- 
tion in  respect  of  bodily  injuries  or  loss  of  life  occasioned  to  a  ser- 
vant or  workman  employed  by  him  in  the  course  of  the  employ- 
ment of  such  servant  or  workman,  may  be  brought  in  a  County 
Court,  and  in  Scotland  in  the  Sheriff's  Court,  and  in  Ireland  in  the 
Civil  Bill  Court,  whenever  the  amount  claimed  does  not  exceed  tv?o 
hundred  pounds, 

"  4.  Where  injuries  not  resulting  in  death  are  caused  to  a  minor 
by  reason  of  the  negligence  of  any  other  person,  and  damages  are 
recovered  for  such  negligence,  it  shall  be  lawful  for  the  Court  before 
whom  the  damages  are  recovered  to  direct  that  the  amount  of  such 
damages  shall  be  paid  to  and  held  by  such  person  as  the  Court,  with 
his  consent,  directs,  in  trust  for  the  minor ;  and  such  amount  shall 
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be  applied  for  the  edttcation  or  advancement  of  the  minor,  or  other- 
wise for  his  benefit,  as  the  Court  or  a  judge  of  the  High  Court  of 
Justice  may  from  time  to  time  direct" 

Now  when  we  examine  this  Bill,  it  is  at  once  apparent  that  the 
first  clause  contains  two  features  very  different  from  one  another, 
and  quite  subversive  of  those  principles  of  law  at  present  affecting 
the  liability  of  employers.  On  the  one  hand,  the  defence  of  "  com- 
mon employment '  is  abolished  simpliciter,  without  any  attempt  to 
distinguish  between  delegation  of  authority  or  of  certain  duties  and 
simple  combined  labour  towards  the  attainment  of  one  result ;  the 
BQl  would  make  no  difference,  for  example,  between  the  case  of  the 
certificated  manager  of  a  pit  by  bis  neglect  causing  serious  loss  of 
life  and  injury  to  the  workmen,  and  the  case  of  two  railway  porters 
ordered  to  push  a  waggon  into  a  lye,  when  one  was  injured  by  the 
carelessness  of  another.  We  make  these  observations  at  present 
merely  to  show  the  scope  of  the  proposed  measure,  not  to  criticize 
its  effects,  observations  of  that  kind  being  reserved  until  the  other 
side  of  the  evidence  has  been  examined.  On  the  other  hand,  this 
clause  of  Mr.  Macdonald's  Bill  excludes  any  defence  founded  on 
knowledge  of  risk  by  the  workman,  and  on  voluntary  incurrence  of 
it.  It  would  not,  therefore,  signify  in  the  least  whether  two  men 
sent  to  explore  an  unused  working,  for  example,  were  warned  par- 
ticularly against  the  danger  of  gas,  and  whether,  despite  this,  one  of 
them  lighted  his  pipe,  causing  the  death  of  both,  an  action  at  the 
instance  of  his  companion's  representatives  would  seem  to  be  quite 
competent  Again,  when  a  pit  had  caught  lire,  the  volunteer 
descent  of  men  seeking  to  check  the  flames  would,  in  event  of  acci- 
dent, render  the  consenting  owners  responsible  in  damages,  for  the 
men,  adopting  every  precaution,  could  not  be  said  by  any  negligence 
to  have  contributed  to  the  result.  Again,  it  would  not  be  any  de- 
fence to  produce  a  contract  of  any  kind  whereby  the  employed 
undertook  (say  in  consideration  of  additional  wages)  the  risk  of  his 
work.  After  these  provisions  we  have  one  as  to  exclusion  of  claim 
in  cases  of  contributory  negligence,  and  then  a  definition  of  "  com- 
mon employment "  based  upon  what  would  be  suflScient  to  found  a 
defence  of  this  nature  in  the  now  existing  position  of  the  law.  The 
second  clause  of  the  Bill  contains  a  provision  very  proper  in  all  such 
cases,  limiting  the  period  within  which  the  action  must  be 
brought  to  six  months,  and  providing  that  "  notice  "  must  be  given 
within  six  weeks  from  the  fatal  or  injurious  occurrence.  It  is  not 
stated,  however,  what  this  "notice"  requires  to  contain,  and  at 
present  grave  difficulties  in  practice  might  arise  from  irregular  and 
informal  intimations.  Were  any  change  of  this  kind  to  be  intro- 
duced in  the  law,  it  would  be  necessary  to  render  the  terms  of  the 
notice  specific,  perhaps  even  to  schedule  them.  The  third  clause 
probably  would  have  a  tendency  to  restrict  the  claims  for  compen- 
stttion  to  suras  below  the  £200  mentioned,  in  order  that  the  ex- 
penses attendant  on  actions  raised  in  the  superior  courts  might  be 
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avoided.  Nothing,  however,  is  here  said  as  to  the  right  of  appeal 
The  foTirth  clause  relates  to  damages  actually  recovered  where  the 
recipient  is  a  minor ;  but  the  Bill  proposes  that»  when  the  funds 
are  held  in  trust  under  the  orders  of  the  Court,  the  trustee  shall 
apply,  not  to  the  Judge  Ordinary  of  the  district^  as  we  might  hare 
expected  after  the  provisions  of  clause  3,  but  to  a  judge  of  the 
High  Court  of  Justice. 

{To  be  contiMud,) 


NOTES  IN  THE  INNER  HOUSE. 

Two  cases  have  recently  been  decided  in  the  Court  of  Session  which 
possess  peculiar  interest  for  tenants  of  land.  In  Hardie  v.  Duke  of 
Hamilton  the  pursuer  held  a  farm  of  the  defender  under  a  nineteen 
years'  lease.  For  seven  years,  from  1869-70  to  1875-76,  the  pursuer 
complained  of  damage  being  done  to  his  crops  by  the  over-preser* 
vation  of  game  and  rabbits.  During  each  of  these  years  he  made 
specific  complaints,  both  verbally  and  in  writing,  to  the  defender's 
commissioner,  had  the  damage  estimated  by  men  of  skill,  and  state* 
ments  of  such  damage  given  to  the  defender,  with  an  intimation 
that  he  held  him  responsible.  The  pursuer  also  averred  that  until 
1874  he  was  in  the  habit  of  getting  deduction  from  his  rent  to  the 
amount  of  the  estimated  damage  done  by  the  game,  but  that  since 
then,  not  only  had  he  got  no  deductions,  but,  under  threat  of  seques- 
tration, had  been  made  to  pay  back  the  deductions  he  had  previously 
received.  *  The  defender,  on  the  other  hand,  stated  that  the  pursuer 
had  only  been  allowed  a  deduction  one  year,  that  it  was  accepted  as 
in  fuU  of  all  claims,  and  that  the  rents,  with  that  one  exception,  had 
always  been  paid  without  deduction.  This  being  the  case,  the  de- 
fender argued  that  as  the  claims  for  damages  had  not  been  insisted 
in  at  the  time,  they  could  not  be  pressed  now,  as  there  was  now 
no  means  of  estimating  the  damage.  He  quoted  the  case  of  Broad* 
wood  V.  HurUer  (2nd  Feb.  1855,  17  D.  340),  in  which  it  was  held 
that  a  tenant  had  no  right  at  the  end  of  his  lease  to  claim  damages 
for  bygone  years,  if  he  had  made  no  relevant  claim  at  the  time,  and 
had  paid  the  rent  without  deduction.  The  First  Division,  however, 
were  unanimously  of  opinion  that  the  case  just  quoted  did  not 
apply,  as  Hardie  had  each  year  made  a  distinct  claim  for  damages, 
and  not,  as  the  Lord  President  put  it,  "  mere  general  grumbling 
and  complaint."  The  Court,  therefore,  aflBrmed  the  judgment  of 
the  Lord  Ordinary  which  was  reclaimed  against,  and  allowed  the 
pursuer  an  opportunity  of  proving  his  case. 

In  Gosling  v.  Brown,  decided  by  the  Second  Division  on  8th 
March,  a  very  important  question  arose.  The  ciroumstances  of  the 
case  were  shortly  as  follows :  In  November  last  year  Brown,  the 
son  of  a  Dumfriesshire  farmer,  was  sued  by  the  Excise  authorities 
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before  the  justices  for  a  penalty  of  £10  under  the  Gun  Licence  Aot» 
33  and  34  Vict  cap.  57.  By  that  Act  it  is  provided  that  any  per- 
son carrying  or  using  a  gun  shall  be  liable  in  the  above  penalty ; 
but  by  sec.  7>  sub-sec.  4»  it  is  enacted  that  such  penalty  shall  not  be 
incurred  "  by  the  occupier  of  any  lands  using  or  carrying  a  gun  for 
the  purpose  only  of  scaring  birds  or  killing  vermin  on  such  lands,  or 
by  any  person  using  or  carrying  a  gun  for  the  purpose  only  of  scaring 
birds  or  of  killing  vermin  on  any  lands  by  order  of  the  occupier 
thereof,  who  shall  have  in  force  a  licence  or  certificate  to  kill  game,  or 
a  licence  under  this  Act."  Brown's  father  had  a  gun  licence,  and 
authorized  his  son  to  carry  his  gun  to  scare  birds  and  shoot  vermin 
on  the  farm.  Under  this  authority  young  Brown  on  one  occasion 
shot  at  one  rabbit  and  killed  another;  this,  the  Excise  authorities 
contended,  he  was  not  entitled  to  do^  and  sued  him  before  the 
Justices,  who  assoilzied  the  defender.  This  decision  was  affirmed 
on  appeal  to  the  Quarter  Sessions,  and  eventually  a  case  was  sub- 
mitted for  the  decision  of  the  Court  of  Session,  in  which  the 
following  questions  were  put  to  their  Lordships:  (1)  Whether 
rabbits  were  vermin  within  the  meaning  of  the  Act?  and  (2) 
Whether  the  conclusion  at  which  the  Justices  had  arrived  was  a 
question  of  law  and  not  of  fact,  and  whether  the  fact  that  the 
respondent  had  killed  a  rabbit  was  not  in  itself  sufScient  grounds 
on  which  the  Justices  should  have  found  that  he  was  carrying  a 
gun  for  a  purpose  other  than  that  in  the  exception  ''of  scaring 
birds  or  killing  vermin  "  ?  The  Court,  diss.  Lord  Ormidale,  affirmed 
the  decision  of  the  inferior  courts  and  dismissed  the  appeal  The 
Lord  Justice-Clerk  thought  that  the  Justices  were  quite  entitled 
to  arrive  at  the  conclusion  which  they  did.  As  to  the  question  of 
rabbits  being  vermin,  it  was  pointed  out  that  although  nominally 
the  son  was  chaiged,  it  was  in  reality  against  the  father  that  the 
Excise  were  proceeding.  The  tenant  had  a  right  by  law  to  kill 
rabbits  on  his  farm  simply  because  they  were  noxious  and 
destructive  animals.  This  was  settled  in  the  case  of  Moncrieffw. 
AmoU  (13th  Feb.  1828,  6  S.  530),  where  it  was  unanimously  held 
by  the  First  Division  that  rabbits  were  not  game,  and  that  a  tenant 
was  ^ititled  to  kill  them  for  the  protection  of  his  crops  without 
the  consent  of  his  landlord.  The  principles  laid  down  in  that  case 
Iiave  never  been  disputed;  they  were  expressly  recognised  in  a 
late  case,  Inglis  v.  Moir's  Tutors  and  othtrs  (7th  Dec.  1871,  10 
Macp.  204),  when  it  was  remarked  by  the  Lord  Justice-Clerk,  that 
*'  if  a  tenant  is  put  under  no  restriction  by  the  terms  of  his  lease, 
he  is  entitled  to  destroy  rabbits  as  an  ordinary  agricultural  opera- 
tion necessary  to  the  cultivation  of  the  farm."  Lord  Cowan 
also  gave  it  as  his  opinion  that  a  tenant  had  a  right  at  com- 
mon law  to  kill  rabbits.  The  tenant  having  this  right,  he  was 
entitled  to  exercise  it  either  personally  or  by  his  servants,  it  being 
necessary  in  either  case^  however,  for  him  to  possess  a  gun  licence. 
By  the  exception  in  the  Act  he  was  entitled  to  communicate  his 
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without  recognising  the  strong,  powerful,  masculine  grasp  of  his 
understanding. 

His  eldest  son,  William,  was  educated  in  the  first  instance  at  the 
High  School  of  Edinburgh ;  and  was  subsequently  a  pupil  of  Mr. 
Tate  of  Bichmond,  in  Yorkshire,  whose  seminary  at  that  time  was 
in  great  reputa  Tate  was  a  scholar  of  no  mean  order,  and  there 
will  be  found  in  the  ''  Memoir  of  Professor  Dalzel,"  by  Mr.  Cosmo 
Innes,  some  pleasing  notices  of  him.  He  was  afterwards  a  Canon 
of  St.  Paul's  Cathedral 

For  some  years  after  his  admission  to  the  Bar,  Mr.  Gibson  fol- 
lowed his  profession,  and  his  name  appears  occasionally  in  the 
Beports.  But  in  1823  the  old  estate  of  Biocarton,  which  had 
belonged  to  Sir  Thomas  Craig,  devolved  on  his  father,  and  he  and 
the  family  adopted  the  name  of  Craig  in  addition  to  their  own. 
From  this  time  forward  Sir  William  ceased  to  prosecute  his  active 
labours  as  an  Advocate,  and  looked  forward  to  a  political  life.  He 
adopted  the  politics  of  his  father,  who  was  created  a  Baronet  in 
]  831 ;  and  he  became  a  very  zealous  and  efficient  member  of  the 
distinguished  circle  of  Whig  leaders,  which  was  at  that  time  the 
boast  and  glory  of  the  Bar  and  the  ornament  of  Edinburgh  society. 
With  them,  including  Jeflrey,  Cockbum,  Butherfurd,  Murray,  and 
the  other  well-known  names,  he  lived  on  terms  of  the  closest  inti- 
macy and  friendship;  and  in  1837  he  was  elected  member  for  the 
County  of  Edinburgh.  At  the  election  of  1841  he  became  member 
for  the  City  of  Edinbuigh,  a  seat  which  he  continued  to  hold  until 
1852.  His  father  having  died  in  1850,  Sir  William  succeeded  to 
the  title  and  the  estete  of  Biccarton,  and  on  the  dissolution  in  1852 
he  finally  quitted  Parliament,  after  having  been  a  member  for  fifteen 
years. 

During  his  Parliamentary  career  he  made  many  and  fast  friends, 
and  was  one  of  the  most  popular  men  in  the  House  of  Commons. 
His  easy,  well-bred»  and  genial  manners  made  him  universally 
acceptable  in  society ;  and  ^though  he  never  attempted  oratory  in 
the  House,  for  which  his  somewhat  fine-strung  temperament  rather 
disqualified  him,  he  rapidly  acquired  influence  from  his  strong  good 
sense,  energetic  business  habits,  and  knowledge  of  men  as  weU  as 
of  affairs.  The  friendships  which  he  made  at  that  time  continued 
unbroken  long  after  he  had  ceased  to  have  any  direct  connection 
with  politics.  With  most  of  the  members  of  the  Whig  Adminis- 
trations of  1837  and  1846  he  lived  on  terms  of  intimacy,  and 
was  always  remembered  and  spoken  of  afterwards  with  respect  and 
kindliness  by  his  old  comrades.  Lord  Bussell,  Sir  George  Grey, 
Sir  Charles  Wood,  now  Lord  Halifax,  the  last  Lord  Dalhousie,  and 
many  others  of  the  same  circle,  continued  to  be  his  close  friends. 
With  Macaulay,  who  had  been  his  colleague  in  the  representetion 
of  Edinburgh,  and  whose  temporary  defeat  he  bitterly  resented,  he 
had  relations  of  the  most  intimate  and  affectionate  kind,  which  only 
ceased  witli  that  distinguished  man's  death. 
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In  1846,  on  the  formatioii  of  Lord  Buseell's  Grovernment 
Mr.  Gibson-Craig  was  appointed  the  Scottish  Lord  of  the 
Treasury ;  and  in  that  capacity  he  conducted  the  affairs  of  Scot- 
land, in  conjunction  with  Lord  Kutherfurd,  then  Lord  Advocate, 
with  eminent  ability  and  success.  Only  those  who  have  some 
experience  can  tell  the  difficulties  which  beset  a  Scottish  Lord  of 
the  Treasmy ;  but  in  Sir  William  Craig^s  case  they  were  success- 
fully surmounted.  The  office  in  his  hands  was  no  sinecure.  He 
was  master  of  the  work,  knew  what  was  to  be  done,  and  did  it 
No  one  understood  better  than  he  the  merit  of  persistency  in  public 
affairs ;  and  he  never  left  his  end  unaccomplished,  while  accom- 
plishment was  possible,  for  want  of  resolute  and  incessant  efforts. 
Much  of  his  work  in  this  department,  important  and  thorough  as 
it  was,  escaped  the  notice  of,  and  therefore  was  insufficiently 
afipieoiated  by,  his  countrymen.  One  signal  and  enduring  in- 
stance of  it,  however,  resulted  in  the  grant  for  the  Institution 
Buildings  in  Edinburgh,  which,  in  conjunction  with  Lord  Buther- 
fiird,  he  was  successful  in  obtauiiug.  The  main  merit,  however,  of 
his  public  administration,  like  that  of  many  other  able  public  ser- 
vants, never  came  to  the  surface,  and  was  only  in  fact  indicated  by 
the  absence  of  friction,  the  result  of  complete  and  careful  work. 

Sir  William  Craig's  fifteen  years  of  Parliamentary  life  must  have 
been  full  of  interest  in  retrospect  as  well  as  at  the  time.  He  lived 
through  a  period  of  great  events,  and  on  terms  of  confidence 
with  some  of  the  greatest  of  the  actors  on  that  stage.  The  Irish 
Appropriation  Clause,  the  repeal  of  the  Com  Laws,  the  downfall  of 
O'Connell  and  the  rise  of  Disraeli,  the  Irish  Bebellion  and  the 
events  of  1848,  the  Chartist  day  in  London,  the  Ecclesiastical 
Titles  Bill,  and  the  split  between  Lord  Bussell  and  Lord  Palmer- 
stoB  on  foreign  affairs, — ^these,  and  the  surrounding  questions,  and 
the  alternation  of  parties  and  Governments  which  marked  that 
time,  formed  a  considerable  political  experience.  His  familiar 
and  daily  intercourse  with  the  leaders  on  his  own  side,  and 
acquaintanceship  with  most  of  the  foremost  men  in  the  House 
of  Commons,  must  have  made  him  cognizant  of  the  political 
history  of  the  time,  read  from  a  point  of  view  which  few  have 
the  advantage  of  enjoying.  His  six  years  of  official  life  were  very 
advantageous  to  his  countrymen.  Easy  and  ready  of  access,  with 
perfect  acquaintance  with  the  details  of  his  own  department,  qxute 
able  to  hold  his  own  and  repel  intrusion  from  any  quarter,  he 
raised  the  office  of  Scottish  Lord  of  the  Treasury  to  an  importance 
and  efficiency  which  it  had  not  always  maintained. 

At  all  events  his  experience  of  affairs  on  this  comprehensive 
scale  gave  maturity  to  his  judgment,  and  weight  to  his  counsels 
which  were  invsduable  in  his  after-years.  After  ten  years 
spent  at  his  seat  at  Biccarton,  six  miles  from  Edinburgh, 
he  was  offered  the  office  of  Lord  Clerk  B^gister,  vacant  by 
the  death  of  Lord  Dalhousie,  the  Grovemor-General  of  India. 
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A  considerable  aakiy  had  been  attached  to  this  office,  the 
holder  of  which  is  one  of  the  Officers  of  State;  bnt  as  Lord 
DteJhonsie,  while  Governor-General  of  India,  neitiier  dischaiged 
the  duties  nor  drew  the  emolmnents  of  the  office,  the  sahuy 
attached  to  it  was  abolished,  and  in  1862  the  honorary  appoint- 
ment was  conferred  on  Sir  William  Gibson-Craig,  without  salary, 
but  with  a  seat  in  the  Privy  CbnnciL 

Unpaid,  however,  as  the  office  was,  it  was  not  in  the  nature  of  the 
new  Lend  Clerk  Blister  to  allow  any  position  which  he  held  to 
become  a  sinecure  in  his  hands,  while  there  were  appropriate  duties 
falling  within  its  functions ;  and  he  threw  himself  into  the  affairs 
of  that  laige  and  most  important  department  with  characteristic 
intensity  and  success.  Our  limits  will  not  admit  of  our  entering 
in  any  detail  into  his  labours  in  the  Register  House,  or  their  value 
to  the  public  He  very  soon  found  that,  rightly  discharged,  there 
were  duties  within  the  sphere  of  his  office  of  the  laigest  and 
widest  scope ;  and  he  set  himself  with  vigour  to  accomplish  the 
reforms  which  at  last  took  shape  in  1867,  following  out  the 
recommendations  of  a  Parliamentary  Committee  which  sat  in 
1865.  Among  these  recommendations  was  one  to  the  effect  that^ 
looking  to  Uie  nature  of  the  duties  of  the  office  of  Lord  Clerk 
Roister,  it  ought  not  to  remain  without  a  salary  being  attached  to 
it>  and  this  recommendation  was  carried  into  effect  by  the  Act  of 
1867;  not  an  unreasonable  step,  considering  the  work  to  be  done, 
and  the  fact  that  the  department  contributes  a.large  balance  to  the 
general  funds  of  the  country. 

We  could  not  do  justice  to  the  labours  of  Sir  William  Gibson- 
Craig  in  this  department  without  passing  in  review  the  whole  system 
of  records  which  he  entirely  revised  and  re-formed.  We  can  only 
stop  to  take  notice  of  one  portion  of  his  labours  which  has  left  an 
enduring  impress  on  Scottish  history.  We  allude  to  the  publication 
of  the  "  Ancient  Historical  Becords  of  Scotland,"  and  to  the  "  Index 
to  the  Statutes  of  the  Parliament  of  Scotland."  These  are  works  of 
lasting  utility  and  interest  The  latter  especially  constitutes  in 
itself  a  history  of  Scotland  more  full,  copious,  accurate,  and  trust- 
worthy than  any  other,  because  it  speaks  in  the  voice  of  the  Parlia- 
ments of  the  time.  There  is  no  subject  of  research,  legal,  social, 
genealogical,  or  political,  connected  with  Scotland  in  the  last  four 
centuries,  the  materials  for  which  are  not  to  be  found  in  this  most 
important  voluma 

In  these  great  national  works  Sir  William  Craig  had  able  and 
2ealous  coadjutors.  But  it  was  not  without  long-continued  and 
unremitting  exertion  that  he  was  able  to  complete  tiiem.  Indeed 
in  the  end  he  sacrificed  too  much  of  his  ease,  and  even  his  health, 
to  their  success.  In  these  matters,  which  compelled  constant 
negotiations  with  the  Treasury,  nothing  but  his  old  official  know- 
ledge and  familiarity  with  public  departments  could  have  over- 
come the  ever-recurring  obstacles   which   beset  his  path.      He 
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succeeded,  fortunately  for  the  public ;  but^  it  is  to  be  feared,  not 
without  his  exertions  contributing  to  shorten  his  valuable  life. 
It  will  be  loxq;  before  the  Lord  Clerk  Begister's  ancient  office,  and 
the  extensive  interests  over  which  he  presides,  will  be  able  to 
boast  of  a  more  energetic,  vigorous,  and  successful  administrator 
than  Sir  William  Gibson-Craig. 

But  neither  in  the  sphere  of  politics  nor  of  official  life  did  the 
main  charm  lie  which  endeared  him  to  all  who  knew  him  while 
he  lived,  and  has  caused  such  widespread  and  genuine  sorrow  at 
his  death.  It  was  to  be  found  in  his  high,*  manly,  and  honourable 
feelings,  his  genial  manners,  and  his  warm  and  kindly  disposition ; 
in  the  true  beating  of  his  heart,  which  led  him  never  to  desert  a 
friend  or  take  an  opponent  at  disadvantage ;  and  the  courage  which 
never  failed  him  while  prosecuting  what  he  felt  to  be  right.  With 
an  entire  absence  of  self-assertion,  and  estimating  hunself  less 
highly  than  was  done  by  his  friends  and  by  the  public,  he  inherited 
not  a  little  of  the  masculine  force  and  sense  of  his  father,  and  was 
resolute  both  in  opinion  and  in  action.  In  society  he  was  deservedly 
and  universally  popular.  His  varied  experience  of  men  and 
manners  gave  interest  to  his  conversation,  and  his  quick  tact  and 
good-breeding,  and  a  flavour  of  genuine  humour,  coupled  with  bis 
never-failing  courtesy,  made  him  a  favourite  everywhere.  He  had 
the  true  instincts  and  tastes  of  a  sportsman,  and  all  the  love  of  open 
air  and  adventure  which  the  character  impliea  Altogether  he  was 
a  type  of  what  a  Scottish  country  gentleman  should  be :  proud  of 
his  country,  without  being  provincial,  and  preserving  the  thorough 
simplicity  of  his  nature,  while  &miliar  with  men  of  mark  in  Courts 
and  Cabinets.  In  the  meridian  of  Edinburgh,  the  kindly  hospitality, 
the  never-failing  welcome,  the  frank  smile,  the  cheerful  and  re- 
fined circle  which  are  associated  with  his  name  will  be  long  re- 
membered; and  to  the  friends  who  recall  his  ready  sympathy,  his 
wise  and  sagacious  counsel,  and  his  generous  heart,  his  death  has 
left  a  blank  which  can  never  be  filled. 

He  had  passed  his  eightieth  year,  but  until  a  few  months  before 
his  death  no  one  could  associate  old  age  or  decay  with  his  appear- 
ance. His  carriage  was  as  upright  and  his  step  as  vigorous  as 
they  had  been  twenty  years  before.  He  married  in  1840  a  daughter 
of  Mr.  John  Henry  Vivian,  of  Singleton,  Glamori^shire,  who  was 
formerly  member  of  Farliunent  for  Swansea.  His  eldest  son,  now 
Sir  James  Henry  Oibson-Craig,  was  educated  at  Harrow  and  Cam- 
bridge»  and  is,  as  his  father  was,  a  member  of  the  Scottish  Bar. 


Allan  Eluot  Lockhart,  Esq.,  of  Borthwickbrae,  Advocate, 
died  on  the  15th  March,  in  his  seventy-sixth  year.  He  was  called 
to  the  Bar  in  1824,  and  from  1846  to  1861  he  represented  the 
county  of  Selkirk  in  Parliament     A  Conservative  in  politics,  he 
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was  highly  tespected  and  estoemed  even  by  tiioae  who  diffeied  from 
him  in  opinion ;  while  his  knowledge  of  and  aptitude  for  county 
business  made  his  presence  valuaUe  boUi  on  the  bench  and  at 
various  committee  meetings.  He  was  appointed  a  Deputy- 
lieutenant  of  Selkirkshire  in  1824,  and  in  1867  he  obtained  the 
Lord-lieutenancy.  He  was  also  a  Deputy-lieutenant  for  the 
counties  of  Sozbuigh  and  Lanark.  jQie  deceased  gentleman 
married  in  1830  a  daughter  of  Sir  Sobert  Dundas  of  Beechwood, 
who,  along  with  a  numerous  family,  survives  him. 


^he  MantlL 


Report  of  CfommiiUe  of  FtzcuUy  of  Advocates  on  Marriage  Preti" 
minaries  {Scotland)  Bill,  1878. — ^This  Bill  proceeds  upon  the  pre- 
amble that  certain  facilities  afforded  by  law  for  the  celebration 
of  irregular  marriages  in  Scotland  are  denied  in  the  case  of  regular 
marriages,  and  that  it  is  expedient,  in  order  to  encourage  the  cele- 
bration of  r^ular  marrii^;es  in  that  part  of  the  United  Kingdom, 
that  provision  should  be  made  for  the  celebration  of  such  mar- 
riages, after  notice  to  Begistrars,  as  is  provided  for  by  the  law  of 
England. 

The  leading  provision  of  the  Bill  is  that,  after  the  commence- 
ment of  the  Acty  it  shall  be  lawful  for  the  clergy  of  all  denomina- 
tions to  celebrate  marriages  *'  either  after  due  proclamation  of 
banns,  or  after  such  registration  of  notice  of  an  intention  to  marry 
as  is  hereinafter  prescribed,"  and  upon  |»oduction  to  the  cleigy- 
man  either  (1)  of  a  certificate  or  certificates  of  due  proclamation  of 
banns  or  (2)  of  such  registration,  or  (3)  ''  of  a  licence  of  a  Justice  of 
the  Peace,  as  hereinafter  prescribed."  This  last  alternative  does 
not  appear  to  be  a  necessary  part  of  the  Bill,  and  may  be  considered 
separately. 

By  clause  6  a  Begistrar's  certificate  of  the  publication  of  a 
notice  of  marriage  is  made  equivalent  to  a  certificate  of  the  due 
proclamation  of  banns;  and  by  clauses  7  to  10  inclusive,  provi- 
sion is  made  as  to  the  mode  of  giving  notice  to  B^istrars,  the 
method  of  publication,  the  fees  chargeable  for  publication  and  cer- 
tificate, the  time  and  form  of  stating  objections,  and  the  procedure 
upon  such  objections  as  may  be  stated. 

Clause  11  authorizes  the  issue  of  licences  by  Justices  of  the 
Peace  '*  where  one  of  the  persons  intending  to  contract  marriage 
in  Scotland  is  not  resident  in  Scotland,  and  the  other  shall  have 
obtained  a  Registrar's  certificate  in  terms  of  this  Act."  Such 
licence  is  to  be  granted  by  a  Justice  of  the  Peace  of  the  county 
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where  the  notice  of  the  intended  marriage  has  been  given,  if  he 
shall  be  satisfied  on  inquiry,  or  by  affidavit  submitted  to  him  along 
with  the  application,  that  there  is  no  legal  impediment  to  the  mar- 
riage, and  that  it  would  be  a  serious  inconvenience  to  the  person 
who  is  not  resident  in  Scotland  to  require  him  or  her  to  reside  in 
Scotland  merely  for  the  purpose  of  complying  with  the  provisions 
of  the  Act.  Such  licences  are  made  equivalent  to  a  Begistrar's 
certificate. 

Tour  Committee  do  not  consider  that  the  preamble  is  objectiou- 
able,  excepting  in  so  far  as  it  assumes  that  notice  to  Begistrars,  as 
provided,  will  be  an  efTectual  mode  of  publication.  They  thiuk 
the  proposal  to  allow  an  alternative  mode  of  publication  preferable 
to  the  abolition  of  banns,  as  proposed  in  the  Bill  of  1876.  But 
your  Committee  are  of  opinion  that  notice  to  a  Begistrar,  as  pro- 
posed, will  prove  to  be  inadequate  for  the  purposes  of  publication, 
seeing  that  all  that  is  required  to  be  done  by  the  Begistrar  is  to 
enter  the  notice  in  a  book  called  the  **  Marriage  Notice  Book,"  and 
to  post  up  on  the  ''  door  or  outer  wall  of  his  office  "  a  notice  in  the 
form  set  forth  in  Schedule  B  of  the  receipt  of  such  notice. 

As  it  is  required  that  objections  shall  be  lodged  with  the  Begis- 
trar in  writing  within  seven  days,  and  that  an  objector  shall  appear 
personally  within  that  time  to  declare  to  the  truth  of  his  objection, 
it  appears  to  the  Committee  that  the  proposed  notice  would  not 
sufficiently  answer  the  purposes  for  which  notice  is  required. 

Vour  Committee  recommend  as  necessary,  in  addition,  the  publi- 
cation at  least  of  a  notice  of  the  proposed  marriage  by  advertisement 
in  a  newspaper  having  circulation,  to  the  satisfaction  of  the  Begis- 
trar, in  the  place  or  district  in  which  each  of  the  parties  has  his  or  her 
ordinary  residence ;  and  a  considerable  majority  of  the  Committee 
consider  that  it  would  be  more  effectual  that  intimation  of  such 
notice  should  be  sent  to  the  minister  or  clergyman  of  each  place 
of  worship  in  the  parish  in  which  the  parties,  or  either  of  them, 
ordinarily  reside,  or  the  person  in  charge  of  such  place  of  worship, 
in  order  that  it  may  be  fixed  to  the  door  thereof,  or  published 
therein,  as  the  authorities  of  that  church  may  determine. 

Your  Committee  are  further  of  opinion  that  if  a  Justice's  licence 
is  to  be  authorized  when  one  of  the  parties  shall  have  obtained  a 
B^istrar^s  certificate  in  terms  of  the  Act,  it  should  also  be  autho- 
rized when  one  of  the  parties  has  obtained  a  certificate  of  tlie 
proclamation  of  banna  The  provision  is  intended  to  meet  the 
convenience  of  a  party  not  being  resident  in  Scotland,  and  not 
being  able  to  reside  there  for  the  requisite  period  without  serious 
inconvenience,  and  it  seems  a  defect  in  the  Bill  that  it  is  not 
adapted  to  both  of  the  alternative  modes  of  publication. 

But  your  Committee  doubt  the  propriety  of  inserting  such  a  pro- 
vision in  the  BilL  They  do  not  see  any  necessity  for  it.  They 
also  suggest  that  it  is  of  questionable  expediency  to  give  the 
power  of  granting  such  licences  to  Justices  of  the  Peace,  and  to 


206  THE  MONTH. 

Justices  of  the  Peace  of  the  county  in  which  notice  has  been 
given,  viz.  the  county  in  which  the  other  party  resides.  In  the 
Bill  of  1876  the  power  was  granted  only  to  the  Registrar-General. 
If  such  a  power  is  to  be  granted  at  all,  it  should  be  given  only  to 
some  one  authority  who  will  exercise  it  in  a  systematic  way,  and 
under  due  precautions  against  it^  being  abused.  The  Committee,  in 
any  view,  consider  it  most  undesirable  that  the  duty  of  determining 
whether  such  a  licence  is  to  be  granted  should  be  thrown  upon 
individual  Justices. 

The  only  other  observation  which  your  Committee  think  it 
necessary  to  make  is  upon  clause  13.  By  this  clause  it  is  pro- 
posed to  repeal  "all  laws,  statutes,  and  usages,  so  far  as  they 
require  proclamation  of  banns  as  a  condition  of  the  celebration  or 
registration  of  a  regular  marriage,  and  so  far  as  they  attach  any 
punishment  or  pensdty  to  the  act  of  contracting  or  witnessing  a 
marriage  without  proclamation  of  banns."  It  seems  to  your  Com- 
mittee to  be  unnecessary  and  inconsistent  with  the  leading  pro- 
visions of  the  Bill  to  interfere  with  the  ecclesiastical  laws  and 
usages  relating  to  proclamation  of  banns ;  and  it  should  be  made 
clear  that  the  clause  applies  only  to  ''civil  laws,  statutes,  and 
usages,"  or,  if  the  repeal  is  to  be  expressed  generally,  that  it  should 
be  limited  to  the  repeal  of  laws  requiring  the  proclamation  of 
banns  in  so  far  as  necessary  to  make  the  marriage  regular  accord- 
ing to  civil  law,  and  in  so  far  as  enacting  penalties.  This,  of 
course,  would  leave  untouched  the  other  enactments  by  which 
marriages  upon  notice  as  provided  would  be  held  regular  marriages. 

On  this  clause  (13)  the  Committee  also  suggest  that  further  pro- 
vision seems  requisite  as  to  tlie  prosecution  of  the  offences  therein 
referred  to.  The  court  before  which  such  prosecutions  are  to  be 
raised  ought  to  be  specified,  and  the  expense  of  the  necessary  pro- 
secutions ought  to  be  provided  for. 

A  meeting  of  the  Faculty  of  Advocates  was  held  on  13th  ult.,  and 
on  consideration  of  the  Report,  the  Faculty  took  up  separately  the 
points  adverted  to.  The  proposal  to  provide  an  alternative  mode  of 
publication  was  approved  of  The  alternative  provided  in  the  Bill 
was  unanimously  considered  to  be  inadequate  for  the  purposes  of 
publication;  and  it  was  resolved  to  recommend  that  additional 
publication,  in  one  or  other  of  the  modes  suggested  in  the  Report, 
should  be  required.  This,  of  course,  to  be  certified  by  the  Registrar. 
It  was  further  resolved,  by  a  large  majority,  to  disappi^ove  of  clause 
11  of  the  Bill,  in  so  far  as  it  authorizes  Justices  of  the  Peace  to 
grant  licences.     It  was  also  resolved,  by  a  lai^e  majority,  that  the 

!)roviso  in  clause  12  (that  nothing  in  the  Act  should  render  it  un- 
awful  for  a  minister  to  refuse  to  celebrate  a  marriage  on  procla- 
mation of  banns)  should  be  deleted.  It  was  also  resolved,  by  a 
majority,  that  clause  13  should  be  allowed  to  stand  as  in  the  Bill, 
excepting  that  more  specific  provision  ought  to  be  made,  as  sug- 
gested in  the  Report,  for  the  prosecution  of  offences. 
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PiMie  Prosecutors  and  SuperirUendmts  of  Police.  —  Sheriff 
Hallard  has  addressed  a  letter  to  the  Lord  Provost,  Magis- 
trates, and  Town  Council  of  Edinburgh  on  the  question  — 
"Ought  the  oflSce  of  Public  Prosecutor  in  the  Police  Court  to 
be  disjoined  from  the  ofBce  of  Superintendent  of  Police?" 
He  says : — 

<'  The  Superintendent  of  PoUce  is  Public  Prosecutor  in  the  Police  Court. 
Once  more  there  is  a  proposal  to  disjoin  these  offices.  Once  more  I  desire  to 
be  heard  against  that  proposal.  My  long  experience  as  a  police  judge  relieves 
me,  I  hope^  from  the  charge  of  presumption  m  opposing  a  change  which,  so  &r 
as  the  eihciency  of  the  police  is  concerned,  seems  to  me  nothing  less  than  vital. 
In  th&front  I  put  this  consideration,  that,  as  a  condition  of  effectual  super- 
intendence, the  superintendent  must  be  prosecutor.  In  every  case  tried  in  the 
Police  Court  on  a  plea  of  not  guilty  the  policeman  is  a  witness,  more  or  less 
essential,  more  or  less  in  contact  with  the  facts  under  inquiry.  Sometimes  he 
merely  apprehends  the  accused,  and  reports  what  was  said  or  done  at  the 
moment  of  apprehension.  Sometimes  he  has  to  tell  how,  pursuing  a  track  of 
circumstantial  evidence,  he  came  upon  the  prisoner  as  the  criminal  No  doubt 
it  would  be  desirable,  if  it  were  possible,  for  the  superintendent,  Uke  the 
proverbial  cherub,  to  sit  aloft  ana  watch  the  constable  in  the  very  act  of 
acquitting  himself  of  his  arduous  duties.  When  the  best  thing  is  unattainable, 
we  must  content  ourselves  with  the  second  b^t.  In  this  instance,  the  next 
best  thing  is  that  the  superintendent  should  be  public  prosecutor.  It  facilitates 
the  vigilance  of  the  superintendent  over  his  men  ta  make  him  prosecutor.  In 
like  manner  it  facilitates  the  duties  of  the  prosecutor  to  msuce  him  super- 
intendent. The  police  are  naturally,  inevitably,  the  servants  of  the  public 
prosecutor.  The  Lord  Advocate  is,  as  it  were,  the  commander-in-chief  of  an 
army  in  which  every  policeman  is  a  private.  In  courts  of  higher  rank  than 
the  Police  Court^  the  Advocate-Depute  or  the  Procurator-Fiscal  can  act  upon 
the  police  only  tnrou^h  the  superintendent  or  chief  constable.  Owing  to  the 
union  of  offices  in  the  Police  Court,  the  action  to  which  I  allude  is  direct, 
inmiediate,  irresistible.  The  constables  are,  as  it  were,  the  very  hands  of  the 
prosecutor.  Much  stress  is  sometimes  laid  upon  the  importance  of  drill ;  and 
ner  ICajesty's  Inspectors  of  Police  like  nothing  better  than  to  see  rows  of  able- 
bodied  constables  in  military  order  going  through  a  certain  amount  of  soldier- 
like evolutions  with  decent  precision.  I  by  no  means  denv  the  usefulness 
of  these  performances.  Constables  may  sometimes  be  callea  upon  to  fulfil 
military  duties,  and  must  be  made  to  understand  military  disciplme.  But,  in 
my  humble  opinion,  drill  in  their  le^l  duties  is  still  more  essential.  It  is 
more  closely  connected  with  their  dail^*  work.  The  prosecutor,  being  also 
superintendent,  makes  his  men  go  continually  through  this  legal  drill.  He 
thus  trains  a  constable  to  be  a  fit  witness  in  any  criminal  trial.  Here  I  meet 
an  objection.  This  witness  is  liable  to  dismissal  at  the  will  of  the  prosecutor. 
He  will  therefore  shape  his  evidence  to  please  the  prosecutor.  He  will  best 
please  him  by  ensuring  a  conviction.  I  cannot  say  that  this  objection 
represents  any  fact  in  my  experience.  But  here  the  prosecutor  is  also 
superintendent.  He  has  an  interest  in  the  reliableness  of  his  officers  as  a 
condition  of  their  efficiency.  That  interest  is  something  quite  beyond  the 
conviction  of  this  particular  prisoner.  The  witness  knows  this  also.  Indeed 
the  two  offices  for  tne  continued  uidon  of  which  I  am  pleading  are  so  correlated 
and  interdependent  that  the  right  fulfilment  of  the  one  continually  implies  and 
r^uires  the  right  fulfilment  of  the  other.  The  prosecutor  has  to  remember 
his  responsibihties  as  superintendent ;  the  superintendent  has  to  remember  his 
responsibilities  as  prosecutor.  Under  the  existing  arrangement,  of  which  I 
desire  the  continuance,  the  superintendent  of  police  is  responsible  at  every 
8ta<{e,  from  the  moment  of  apprehension  to  the  moment  uf  conviction  or 
acquittal.    Divide  the  offices,  and  where  shall  you  draw  the  line  of  rosponsi- 
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bility  9  Na  easy  problem  thu,  if  the  intention  be  tliat  the  new  supeiintendeut 
and  the  jiew  prosecutor  shall  each  be  8ui»reine  in  his  own  department,  that 
they  shall  have  no  orders  to  give  or  take  from  one  another.  The  police 
establishment  at  present  is  an  oi^ganized  body  under  one  responsible  head.  I 
fiEdl  to  see  how  you  will  improve  its  efiSciency  by  splitting  its  head  in  two. 
The  more  duties  a  man  has  to  fulfil,  the  better,  up  to  a  certain  point,  he  will 
fulfil  them.  If  that  point  be  overpassed,  the  right  thing  to  do  is,  not  to  sever 
the  responsibility,  but  to  increase  the  number  of  responsible  subordinates.  If 
you  thmk  it  desirable,  as  a  means  of  increasing  the  efficiency  of  the  police,  that 
both  by  night  and  bv  day — more  especially  by  night — ^they  should  be  Uable 
to  find  themselves  suddenly  in  the  presence  of  a  superior  officer  continually 
pervading  the  streets  and  thorougnfares  for  that  purpose,  I  do  not  care  to 
contradict  you.  Only  I  take  leave  to  doubt  whether  a  police  needing  such 
constant  supervision  can  ever  be  very  reliable ;  and  an  old  saying,  Quii  autodUi 
ip9o$  custodiu  f  rises  to  my  recollection.  But  let  it  be  granted  that  such  an 
arrangement  is  desirable.  No  one  man  is  adequate  for  this  duty.  A  well± 
selected  staff  of  superior  officers  is  indispensable  for  this  and  other  functions. 
Other  functions,  I  say  ;  for  even  the  duty  of  prosecutor  must  sometimes  be 
delegated  to  one  of  the  lieutenants.  There  is,  indeed,  a  mode  of  increasing  the 
efficiency  of  the  police,  which  is  not  this  man^s  idea  or  that  man's  idea,  but  is 
the  conclusion  to  which  all  who  have  considered  the  subject  at  all  are  irre- 
sistibly driven.  Establish  a  superannuation  fund.  Let  constables  and  officers 
who  have  faithfully  served  certain  terms  of  years  earn  a  right  to  a  pension.  It 
is  pleasant  to  know  that  on  this  point  I  have  scarcely  a  contradictor.  I  can 
claim  her  Majesty's  Inspectors  as  authorities  on  my  side.  The  reason  of  the 
thing  is  obvious.  You  must  give  good  men  an  inducement  to  join  the  force 
and  to  remain  in  it  In  this  way  tney  wiU  acquire  experience  and  skill  from 
which  every  new  recruit  will  derive  benefit  as  well  as  themselves,  because 
these  things  are  to  some  extent  communicable.  Owing  to  the  lack  of  this 
superannuation  fund  or  allowance,  a  large  proportion  of  the  Edinburgh  police 
are  raw  recraits,  and  some  of  their  superior  officers,  now  advanced  in  years, 
retain  posts  which  would  be  much  more  efficiently  filled  by  younger  and  more 
vigorous  men. 

"  The  most  authoritative  expression  of  opinion  which  I  can  find  against  the 
views  I  here  maintain  is  in  the  Nineteenth  Report  of  H.  M.  Inspector  of  Con- 
stabulary for  Scotland.  I  quote  the  passage  entire  :  '  I  believe  it  is  in  con- 
templation to  reorganize  the  Edinbui^h  police  force.  I  am  of  opinion  that  it 
is  most  desirable  that  the  fiscalship  ana  the  superintendentship  should  be 
separated.  Any  officer  who  has  to  do  the  duties  of  fiscal  in  the  Edinburgh 
Police  Court  cannot  attend  to  regular  police  work — this  must  devolve  on 
suboidinate  officers ;  and  I  do  not  see  why  the  Qovemment  grant  should  be 
paid  to  an  officer  who  is  principally  occupied  in  duties  which  are  not,  strictly 
speaking,  those  of  a  police  officer.'  I  do  not  know  how  much  of  the  Oovem- 
ment  grant  in  favour  of  the  Edinburgh  police  goes  to  the  salary  of  its  chief 
officer,  but  here  is  a  pretty  clear  indication  of  opinion  that  this  contribution 
ought  to  be  withheld  if  the  system  which  H.  M.  Inspector  deems  erroneous  be 
persisted  in.  An  opinion  so  expressed  by  one  on  whose  report  no  less  a  sum 
than  ^11,000  per  annum  may  he  given  to  or  withheld  from  the  Edinburgh 
ratepayers,  has  evidently  something  more  than  mere  logic  to  back  it  up,  some- 
thing quite  beyond  the  reach  of ,  argument  But  from  that  formidable  allusion 
to  the  Government  grant  we  can  separate  the  stetement,  or  contention  rather, 
that  '  any  officer  who  has  to  do  the  duties  of  fiscal  in  the  Edinburgh  Police 
Court  cannot  attend  to  regular  police  work.'  I  have  already  suggested  that 
the  fulfilment  of  one  duty  does  not  necessarily  imply  the  neglect  of  another. 
But  let  that  pass.  The  opinion  implied  in  the  inspector's  statement  is  that 
prosecution  of  offences  is  no  part  of  *  reeular  police  work.'  In  my  ignorance,  as 
it  would  seem,  of  sound  principles,  I  have  come  to  an  exactly  opposite  con- 
clusion. 11'  the  prosecution  of  offences  be  no  pai-t  of '  regular  police  work,'  one 
would  like  to  know  what  *  regular  police  work'  is.     Patrol,  parade,  watehing 
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on  occasions  wlien  the  public  peace  is  in  danger,  keeping  order  among  an  unruly 
crowd,  acting  in  a  boav  against  an  oxganiz^  tumultuary  gathering — ^these  are 
unquestionably  police  duties.  It  is  no  jpart  of  my  case  to  pass  them  over.  By 
all  means  let  the  constables  have  the  military  drill  and  preparation  appertain- 
ing to  these  exceptional  functions.  Let  these  duties  be  cared  for,  but  not  at 
the  cost  of  neglectinff  the  rest.  Would  any  one  propose  that  the  Royal 
Ardllenr  or  the  Royal  Engineers  should  be  commanded,  inspected,  and  have 
their  efficiency  reported  on  by  military  men  destitute  of  any  special  knowledge 
of  artillery  or  engineering  ?  Unfortunately  there  is  a  tendency  to  commit  a 
precisely  analogous  error  in  Scotland  with  reference  to  our  constabulary,  and 
that  in  deference  to  English  ideas,  England  being  a  country  where  a  public 
prosecutor  is  as  vet  unknown.  But  the  principles  to  which  I  appeal  necee- 
aanly  ^  beyond  these  limits.  I  am  prepared  to  plead  for  the  same  union  of 
offices  in  the  Sheriff  Summary  Criminal  Court.  The  chief  constable  of  the 
coimty  ought  to  be  the  ordinary  prosecutor  before  that  tribunal.  He  need  not 
on  that  account  neglect  the  other  duties  of  his  office.  But  this  additional  duty 
would  brin^  him  in  daily  contact  with  the  Procurator- fiscal,  whose  assistant 
and  subordinate  he  ought  to  be.  I  trust  that  our  community  will  long  retain 
the  valuable  services  of  our  present  superintendent,  Mr.  Linton  (when  I  wrote 
this  I  was  unaware  of  Mr.  Linton's  impending  resi^ation),  whom  long  experi- 
ence as  fiscal  in  the  Police  Court  has,  within  nie  exigencies  of  that  jurisdiction, 
made  an  excellent  criminal  lawyer.  But  in  the  event  of  a  vacancy,  I  can  fore- 
see what  kind  of  successor  would  be  appointed  to  him,  if  the  views  against 
which  I  am  aligning  should  prevail.  Since  London  has  its  Colonel  Henderson, 
why  should  not  Edinburgh  have  its  Major  X  ?  The  military  element  would 
then  be  in  the  ascendant.  Does  not  this  mention  of  London  recall  a  recent 
case,  not  without  its  warnings  to  those  who  wish  to  transplant  English  systems 
of  police  and  procedure  among  ourselves  ?  Consider  for  a  moment  its  bearing 
on  the  question  now  in  issue.  In  the  Edinburgh  police,  as  in  all  similar  estab- 
lishments, there  are  certain  officers,  popularly  known  as  detectives,  who  are 
specially  charged  with  the  investigation  of  crime.  To  these  men  it  belongs  to 
connect  together  the  links  of  a  delicate  chain  of  evidence  which  may  lead  to  the 
discoveiT  of  a  hidden  criminal,  an  operation  often  requiring  no  mean  amount 
of  intellectual  skill.  Although  specially  selected,  and  therefore  specially 
trusted,  their  responsibility  is  none  the  worse  but  all  the  better  for  the  stimulus 
which  daily  and  effective  supervision  can  alone  supply.  By  wbom.shall  that 
supervision  be  exercised  if  you  sever  the  office  of  prosecutor  in  the  Police  Court 
from  the  office  of  superintendent  7  Shall  it  be  by  both  the  chiefs  to  whom  you 
propose  to  hand  over  our  police  establishment  ?  Theoretically  the  supervision 
of  two  sounds  like  twice  the  supervision  of  one.  Practically  it  means  the 
supervision  of  neither.  I  do  not  know  under  whose  immediate  control  were 
Messrs.  Palmer,  Druscovich,  and  Meiklejohn,  so  long  as  they  held  the  position 
of  detectives  in  the  Metropolitan  police.  But  1  do  know,  as  all  the  world 
knows,  that  they  found  in  Mr.  Linton's  position  here  a  considerable  obstacle  to 
the  northern  extension  of  their  schemes.  It  may,  I  think,  be  justly  surmised 
that,  had  the  function  of  a  public  prosecutor  been  known  in  England,  and  had 
its  duties  in  the  various  Police  Courts  been  distributed  among  Colonel  Hender- 
son and  the  superior  officers  immediately  under  his  orders,  the  temptation  to 
eoDspiie  with  malefactors  to  defeat  the  ends  of  justice  would  never  have  found 
room  to  grow  in  the  minds  of  detective  officers  placed  by  that  arrangement 
under  constant  and  effective  supervision.  My  Lord  and  Gentlemen,  —I  now 
sum  u]^  in  reverse  order,  the  points  which  I  have  the  honour  of  laying  before 
you.  jLet  the  case  of  the  London  detectives  be  a  warning  against  the  proposed 
change.  Consider  the  prosecution  of  crime  as  really  falling  within  the  sphere 
of  uvular  police  work.  Numbers  and  pay  being  sufficient,  if  the  police  force 
be  not  effective,  apply  the  remedy  of  a  superannuation  fund.  Do  not  sever  in 
twain  the  responsible  head  of  your  police  establishment.  Finally,  I  ask  you 
to  believe  that  it  facilitates  prosecution  to  make  the  prosecutor  superintendent; 
and  that  it  renders  superintendence  more  effectual  to  make  the  superintendent 
prosecutor." 
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There  is  no  doubt  that  the  opinions  of  the  learned  Sheriff,  as 
regards  the  subject  of  which  he  treats  in  the  abore  letter,  are 
entitled  to  the  greatest  weight.  As  a  criminal  judge  he  has  seen  a 
great  deal  of  work,  and  he  has  the  requisite  ability  to  estimate  the 
merits  and  demerits  of  the  system  at  present  in  practice.  Still  it 
may  be  permitted  us  to  doubt  the  conectness  of  the  conclusions  at 
which  he  has  arrived.  We  quite  agree  with  the  expediency  of 
establishing  a  superannuation  fund ;  it  would  be  a  measure  which 
would  probably  improve  the  state  of  the  police  force  throughout 
the  country  more  than  anything  else.  But  whether  or  not  it  be 
true,  as  H.  M.  Inspector  states,  that  '*  any  officer  who  has  to  do  the 
duties  of  fiscal  in  the  Edinburgh  Police  Court  cannot  attend  to  re- 
gular police  work,"  we  are  certainly  of  opinion  that  the  two  offices 
ought  not  to  be  conjoined.  We  may,  perhaps,  hereafter  discuss  the 
matter  at  greater  length  than  we  have  at  present  space  to  do,  but 
meanwhile  we  may  point  out  a  few  of  the  principal  arguments 
which  seem  to  us  to  militate  against  Sheriff  Hallard's  views.  The 
Sheriff  lays  some  stress  on  the  importance  of  the  constables  being 
properly  trained  to  give  evidence,  and  thinks  that  no  one  is  so  com- 
petent and  suitable  to  do  this  as  the  superintendent,  who  will  also, 
as  prosecutor,  examine  them  at  the  trial.  Now,  without  going  into 
the  question  as  to  how  far  it  is  advisable  that  witnesses  should  be 
"  trained"  at  all,  we  think  that  the  interests  of  a  superintendent 
and  prosecutor  are  to  some  extent  at  variance.  The  system  of  pro- 
secution by  police  officials  is  very  prevalent  in  England,  and,  in 
the  opinion  of  those  who  profess  to  know  something  of  the  matter, 
is  considered  objectionable.  The  Hon.  A.  D.  Elliot,  for  instance,  in 
a  well-written  and  suggestive  pamphlet  which  we  noticed  in  our 
last  number,  says  in  reference  to  this  practice ;  "  The  profession 
and  attainments  of  a  policeman  are  quite  different  from  those  of  a 
prosecuting  solicitor ;  and  the  performance  of  duty  in  the  former 
capacity  must  disqualify  him  from  performing  satisfactorily  the 
functions  of  the  latter.  His  education'and  training  are  not  of  a  right 
kind ;  and  it  is  a  further  necessary  disadvantage  to  his  position,  that 
of  the  witnesses  upon  whom  he  relies,  many  and  important  ones  (the 
police)  will  always  be  subordinates  of  his  own.  We  should  never 
forget  that  it  is  the  real  profession  of  policemen  to  catch  criminals, 
and  they  must  be  interested  in  showing  that  the  man  they  have 
caught  is  the  criminal  Their  profession  is  to  catch  the  thief,  their 
pride  to  '  run  him  in'  at  the  trial  The  police  force  constitutes  a 
very  honourable  profession ;  but  in  all  professions  notions  of  pro- 
fessional honour  and  etiquette  grow  up.  Ideas  that  they  must 
hold  together,  that  their  duties  to  each  other  are  at  least  as  impor- 
tant as  their  duties  to  the  public,  may  prevail,  as  well  as  other 
notions  natural  enough  to  the  very  trying  positions  in  which  they 
are  constantly  put.  All  these  are  reasons  for  confining  the  police 
to  the  duties  of  detecting  and  catching,  and  keeping  them  from  mix- 
ing with  the  trying  of  criminals."    These  remarks  seem  to  us  to 
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apply  with  much  force  to  the  point  at  issue.  The  learned  Sheriff 
thinks  that  out-of-door  superintendence  is  not  so  important  to  the 
constables  as  proper  training  in  their  "  legal"  duties.  We  are  sorry 
to  disagree  with  him ;  but  while  thinking  that  the  organization  of 
a  police  force  should  not  partake  too  much  of  a  military  character, 
we  are  strongly  of  opinion  that  a  superintendent  should  devote  his 
whole  time  to  improving  the  executive  efficiency  of  his  men.  It  is 
absurd  to  say  that  evidence  can  be  better  led  by  a  police  superin- 
tendent than  by  a  properly-qualified  prosecutor :  surely  the  evi- 
dence is  led  in  a  thoroughly  ei&cient  manner  in  the  High  Court  of 
Justiciary,  where  the  task  is  committed  to  Advocates-Depute,  who 
have  nothing  to  do  with  the  police.  As  regards  the  warning  which 
Sheriff  Hallard  gives  in  reference  to  the  London  Detective  case,  we 
cannot  see  how  the  severance  of  the  two  offices  of  superintendent 
and  prosecutor  would  entail  less  strict  supervision  over  the  detec- 
tives. On  the  contrary,  a  prosecutor  who  was  not  superintendent 
would  have  no  interest  in  defending  or  palliating  the  faults  of  an 
inferior  executive  officer,  but  a  superintendent,  inasmuch  as  any 
reflection  on  the  force  is  a  reflection  on  his  own  efficiency,  has  to 
some  extent  this  interest. 

Sheriff'  Hallard's  letter  is  no  doubt  a  forcible  and  clear  statement 
of  the  views  he  holds  on  the  matter.  They  are,  as  we  said  before, 
entitled  to  much  consideration,  but,  for  the  reasons  above  stated, 
we  are  unable  to  concur  in  them.  The  subject  is  one,  however, 
which  deserves  attention,  and  we  may  recur  to  it  on  a  future 
occasion. 

Report  of  Committee  of  the  Faculty  of  Advocates  on  the  Criminal 
Law  Evidence  Am^endment  Bill. — The  following  Eeport  was  pre- 
sented to  the  Faculty  at  a  meeting  held  on  the  13th  ult. : — 

'*  By  the  last  section  of  the  Bill  in  question  it  is  provided  that  it  shall  not 
apply  to  Scotland,  and  the  Committee  was  appointed  .to  consider  whether  a 
similar  Bill  should  be  introduced  for  Scotland. 

**  The  Committee  felt  that  the  proposed  change  involved  one  of  the  most  im- 
poxtant  questions  which  have  come  before  the  faculty,  and  accordingly  it  was 
very  carefuUv  considered  bv  them. 

^  The  third  section,  which  provides  that  anjr  prisoner  or  defendant  shall  be 
allowed,  if  he  think  lit,  to  give  evidence  on  his  own  behalf,  is  the  leading  pro- 
vision of  the  Bill ;  and  the  Committee,  by  a  majority  of  one,  have  decided  to 
recommend  to  the  Faculty  that  the  same,  or  a  similar  provision,  should  be 
a))plied  to  Scotland.  The  majority  consists  of  the  Dean  of  Faculty,  Mr.  Scott, 
Mr.  Mair,  Mr.  Trayner,  Mr.  Donald  Crawford,  and  Mr.  W.  C.  Smith  ;  and  the 
minority  of  the  Solicitor-General,  the  Vice-Dean  Mr.  Crichton,  Mr.  F.  W.  Clark, 
Sheriff  of  Lanarkshire,  Mr  Hallard,  and  Mr.  Hunter.  In  a  matter  of  this  kind 
it  has  been  considered  desirable  that  the  views  of  the  minority  should  be  placed 
before  the  Faculty  ;  and  accordingly  a  statement  of  their  views,  drawn  up  by 
the  Sheriff  of  Lanark,  is  appended  to  this  Report. 

"  The  m^ority  are  of  opinion  that  the  exclusion  of  the  evidence  of  prisoners 
is  the  last  remaining  shred  of  a  bygone  system  by  which  direct  evidence  was 
almost  wholly  shut  out ;  and  that  after  the  testimony  of  parties,  and  their 
husbands  or  wives,  has  been  admitted  even  in  consistonal  causes,  its  exclusion 
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in  crimiiialprosecatums  is  an  anomaly  whkh  011^  They 

are  satisfied  that  in  veiy  many  cases  such  an  exciosioa  leaves  a  painful  luicer- 
tainty  in  the  minds  of  the  jniy,  and  in  some  leads  to  actual  injustice.  Indeed, 
in  several  species  of  crimes — such  as,  tnUr  aHa,  rape,  assanlt,  and  embezzle- 
ment— ^it  frcM^nently  nnts  the  panel  at  the  mercy  of  tne  principal  witness ;  and 
in  others— for  example,  theft  established  by  recent  pocnogrion  it  often  makes 
the  conviction  of  the  prisoner  dependent  on  mere  presumption.  They  are  un- 
able to  see  why  a  person  accused  of  crime,  and  who,  until  proved  guilty,  is  pre- 
sumed to  be  innocent,  should  be  preventea  from  giving  evidence  on  a  matter 
so  nearly  affecting  him.  They  are  not  insensible  to  the  danger  of  an  unseemly 
wrangle  occasionally  arising  between  a  too  zealous  judge  and  a  prisoner,  but 
that  could  not  extend,  as  it  does  in  French  caoses,  beyond  the  special  charge 
under  trial ;  and  they  have  confidence  in  the  good  sense  of  Scotch  judges,  and 
in  the  effective  protection  afforded  against  any  temptation  to  abuse  by  the  pre* 
sence  of  the  jury  and  the  assistance  of  the  prisoner's  legal  advisers.  They  can 
also  have  no  doubt  that  if  such  an  abuse  occurred  once,  the  comments  of  the 
public  press  would  render  a  second  instance  extremely  unlikelv.  It  has  been 
suggested  that  the  prisoner  is  sufficiently  protected  by  his  iudicial  declaration^ 
or^  the  right  to  lodee  a  special  defence,  and  by  himself  or  his  counsel  to  make 
the  last  statement  to  tne  jury ;  but  the  special  defence  and  the  counsePs  speech 
are  not  evidence  in  the  panel's  favour,  and  both  must  be  founded  on  the  proof 
adduced,  while  the  declaration,  even  if  made  evidence,  may  be  given  at  a  point 
of  the  case  when  the  circumstances  which  may  require  the  explanation  ana  evi- 
dence of  the  prisoner  are  not  yet  broaght  out,  and  when  the  panel,  without  the 
opportunity  of  advice,  mugt,  in  most  cases,  be  in  a  condition  of  confusion  and 
mental  excitement  entirely  unfitting  him  for  ^ving  a  clear  statement  of  the 
facts.  The  majority  of  the  Committee  are  satisfied  that  the  proposed  change 
would  lead  to  the  more  certain  conviction  of  priaonera  when  guilty,  and  at  the 
same  time  give  additional  protection  to  the  innocent.  They  agree  with  the 
minority  in  thinking  that,  if  it  be  introduced,  it  shall  be  incumbent  on  the 
prisoner  who  wishes  to  give  evidence,  to  include  his  own  name  in  his  list  of 
witnesses. 

"  With  regard  to  the  fourth  section,  which  provides  that  a  prisoner  shall  lie 
allowed,  if  he  or  she  think  fit,  to  call  as  a  vdtness  his  wife  or  ner  husband,  the 
Committee  are  unanimous  in  recommending  that  the  same  or  a  similar  pro- 
vision should  be  extended  to  Scotland. 

''  The  fifth  section  provides  that  where  one  or  more  prisonen  are  joined  in 
the  same  indictment,  or  are  together  charged  with  the  comnussion  of  the  same 
offence,  any  one  or  more  of  them  shall  be  entitled  to  call  any  other  of  them,  or 
the  wife  or  husband  of  any  other,  provided  that  no  such  prisoner  shal]  be 
called  against  his  will.  The  Committee,  with  one  exception,  are  unanimous  in 
favour  of  this  provision,  with  the  alteration  (which,  however,  is  not  approved 
of  by  one  or  two  membera)  that  the  prisoner  called  as  a  witness  shall  not  be 
entitled  to  refuse  to  give  evidence,  but,  as  in  divorce  cases,  shall  not  be  bound 
to  answer  any  question  tending  to  criminate  himsell 

"  The  remaining  clauses  of  uie  Bill  are  intended  to  cariy  into  effect  these 
leading  provisions,  and  they  have  been  considered  by  the  Committee  on  tlie 
view  that  these  pass  into  law. 

**  On  this  footing  the  Committee  approve  of  section  6,  which  provides  that  a 
prisoner  giving  evidence  for  himself  shall  do  so  on  oaUi,  and  subject  to  cross- 
examination  ;  but  with  the  alteration  that  no  prisoner,  called  by  another 
prisoner  under  section  5,  shall  be  bound  to  answer  any  question  tending  to 
criminate  himself ;  and  that  no  prisoner  shall  in  any  case  be  bound  to  answer 
whether  he  has  been  charged  with  or  has  committed  any  other  offence,  but 
shall  only  be  bound  to  answer  whether  he  has  been  previously  convicted. 

"  The  Committee  approve  of  section  7,  which  baa  reference  to  the  procedure 
when  the  prisoner  gives  evidence,  but  with  the  alterations  necessary  to  make  it 
applicable  to  Scotland  ;  and  also  of  section  8,  which  enacts  that  nothing  in  the 
Act  shall  prevent  the  prisoner  addressing  the  jury. 
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**  SectioB  9  has  refeience  to  English  criminal  piactice ;  but  the  Camndttee 
are  of  opiiiioii  that  if  a  similar  Bill  is  applied  to  Scotland,  a  provision  should 
be  inserted  lor  the  continuance  of  the  sjrstem  of  declanitions,  which  will,  in 
that  case,  become  essential  for  the  prosecution,  and  they  think  that  the  prisoner 
should  have  a  lesal  right  to  insist  for  production  of  his  declaration,  and 
should  also  be  liable^  in  the  ev&kt  of  his  electing  to  give  evidence,  to  be  ex- 
amined by  the  prosecution  on  what  he  has  stated  in  it  A  nugority  of  the 
Gommittee  are  also  of  opinion  that  a  prisoner  should  be  entitled  to  leg^  advice 
from  the  moment  of  his  apprehension. 

"  The  Committee  also  approve  of  section  10,  which  declares  that  the  failure 
of  the  prisoner  to  give  evidence  shall  create  no  presumption  against  him ;  but 
Okey  are  divided  upon  section  1 1,  of  which  the  muority  disapprove.  The  latter 
section  makes  the  prisoner  liable  to  prosecution  for  peijury  m  the  event  of  his 
giving  false  evidence ;  and  they  consider  that  it  may,  in  the  case  of  the  acquittal 
of  the  prisoner,  lead  to  abuse  on  the  part  of  the  public  prosecutor,  while,  if  he 
is  convicted,  the  sentence  inflicted  by  the  judge  will  probably  be  an  adequate 
punishment.  On  the  other  hand,  it  is  thoumt  by  those  members  who  are  in 
favour  <tf  the  clause  that  the  jury  would  pa^  little  attention  to  the  mere  state- 
ment of  a  prisoner,  made  by  mm  on  a  different  footing  from  that  of  other 
witnesses,  and  without  any  fear  of  consequences  in  the  event  of  untruth." 

"  Report  of  Minobitt  on  Sections  3  and  6. 

''  The  provisions  of  sections  3  and  6  enabling  a  prisoner  to  give  evidence  in 
his  own  behalf  on  oath,  and  subject  to  cross-examination  under  the  sanction  of 
perjury,  seems  open  to  grave  olyection  without  anjr  preponderating  advantage. 
It  cannot,  it  is  thought^  be  validly  urged,  accordmg  to  the  theory  of  Scotch 
law,  that  an  accused  person  has  not  an  opportunity  of  telling  his  own  stoty,  or 

giving  his  own  explanation  of  the  facts  as  they  come  out  in  the  evidence.  He 
as  an  opj^rtunit^  of  stating  anything  he  thinks  proper  in  answer  to  the  charge 
before  he  is  committed  for  triaL  And  this  declanition  will — at  least  in  modem 
practice — be  laid  before  the  jury  if  he  desires  it.  Furthermore,  he  may  lodge 
a  special  defence  previous  to  his  trial.  Lastly,  he  is  always  entitled  to  the  last 
speech  at  the  conclusion  of  the  evidence,  and  in  that  he  has  the  most  ample 
opportunity  of  clearing  up,  through  his  counsel,  such  ambiguities  or  miscon- 
ceptions as  might  otherwise  militate  a^Eunst  him.  To  allow  him  in  addition 
to  tender  himself  as  a  witness  would,  it  is  thought,  be  of  no  advantage  either  to 
himself  or  to  the  ends  of  justice.  A  man  of  nervous^  stupid,  or  feeble  tempera- 
ment, and  labouring  under  the  excitement  of  a  criminal  trial,  might,  in  cross- 
examination,  or  in  answering  questions  from  the  bench  and  the  jury,  be  placed 
at  a  great  disadvantage  ;  and  such  a  system  might  prove  in  this  country,  as  it 
has  proved  elsewhere,  the  occasion  of  unseeml}r  wrangling  between  the  accused 
and  his  interrogators,  in  which  that  calm  judicial  frame  of  mind  so  essentiil  to 
the  ends  of  justice  might  be  seriously  disturbed.  It  is  thought,  however,  that 
what  is  in  modem  practice  alwavs  conceded  as  a  privilege  ought  to  be  con- 
verted into  a  statutory  ri^ht,  and  ever^  prisoner  should  be  entiued  to  demand 
that  his  declaration  be  laid  before  the  jury. 

**  It  has  been  suggested,  that  even  assuming  the  prisoner  has  by  the  procedure 
above  refened  to  an  opportunity  of  giving  his  own  accoimt  of  what  took  place 
to  the  fullest  extent^  he  labours  under  this  disadvantage^  that  his  statement  is 
not  made  under  the  sanction  of  an  oath,  and  therefore  is  not  so  likely  to  im- 
press the  iury.  This  appears  very  doubtful.  When  a  man  is  tried  on  a  serious 
charge,  if  ne  be  really  innocent  he  will,  in  all  probability,  tell  the  truth  whether 
on  oath  or  not.  If^  again,  he  is  really  (^nih^,  he  will  not,  in  all  probability, 
hesitate  to  add  the  gnut  of  perjury  to  his  original  offence.  Before,  therefore, 
it  could  be  known  what  weight  was  to  be  attributed  to  the  oath  of  an  accused 
person,  it  would  be  necessary  to  ascertain  whether  he  was  innocent  or  guilty 
of  the  charge  on  which  he  was  being  tried — a  procedure  which  looks  very 
much  like  reasoning  in  a  circte.    Nor  does  the  provision  that,  though  acquitted 
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of  the  crime  chaiged,  he  ma^  afterw«rd«  be  indicted  for  perjqrj,  eeem  greatly 
to  mend  the  matter.  If  tned  b^  the  same  jqij  and  on  the  same  evidenoe,  he 
would  neeeaaaiily  obtain  an  acqtuttaL  To  impcnrt  additional  evidence  with  the 
new  trial,  or  to  Bubmit  it  to  a  new  jniy,  wonld  practicflJly  inTolve  a  retrial  of 
the  original  offence.    And  thia,  for  manr  reaaona^  woold  be  meet  ondeskable. 

"  One  great  and  obviona  objet^ion  to  auowinf[  pneonen  to  tender  themadTea  m 
witnesses  in  their  own  defence,  is  thepresamntion  that  would  thereby  be  created 
against  such  as  did  not  avail  themselves  of  this  option.  Section  10  endeavoius 
to  ffnard  against  this,  by  providing  that  failure  to  give  evidence  shall  not  create 
snch  a  presnmpdon.  It  does  not,  however,  seem  possible  to  counteract  by  anv 
statutory  enactment  the  force  of  a  presumption  which  naturally  suggests  itseliF 
to  the  untrained  minds  of  a  jury.  The  omy  benefit  of  the  provision  wonld  be 
that  the  judge  would  be  bound  to  tell  the  jury  that  they  must  dismiss  any  such 
presumption  from  their  minds. 

''  If  It  should  ever  become  law  in  Scotland  that  an  accused  penon  might 
tender  himself  as  a  witness  at  his  own  trial,  it  would  seem  absolu&ljr  neoessaiy 
in  the  interests  of  justice  that  he  should  be  liable  to  be  confronted  with  the  de- 
claration already  emitted.  As  the  accused  could  only  be  examined  among  the 
witnesses  for  the  defence,  and  as  he  would  probably  only  call  himself  as  the  last 
of  his  own  witnesses,  he  would  otherwise  have  an  opportunity  of  making  a 
plausible  statement  at  the  close  of  the  case,  which  the  prosecutor  would  have  no 
means  of  refuting." 

At  a  meeting  of  Faculty  held  on  the  15th  ult  to  consider  the 
above  Report,  it  was  mov^  by  Mr.  R  Y.  Campbell,  and  seconded 
by  Mr.  Black,  that  the  law  should  be  altered  so  as  to  allow 
persons  who  are  accused  of  crime  to  be  competent  though  not 
compulsory  witnesses.  The  Solicitor-General  moved  as  an  amend- 
ment that  no  alteration  be  made  in  the  law  on  this  matter,  which 
was  seconded  by  Mr.  Guthrie-Smith.  On  a  division  the  motion  was 
carried  by  23  to  17.  Mr.  M'Laren  moved  as  an  addition  to  Mr. 
Campbell's  motion  that  it  should  be  competent  to  examine  a 
prisoner  as  a  witness  on  the  motion  of  the  prosecutor,  which 
motion,  being  seconded  by  Mr.  Taylor  Innes,  was  carried  by  16  to  8. 

At  a  meeting  of  Faculty  held  on  19th  ult  the  Dean  read  two 
letters  which  he  had  received  from  the  Hon.  R  Ashley  and  the 
Kight  Hon.  Gumey,  who  had  charge  of  the  Criminal  Law  Evidence 
Amendment  Bill  They  stated  that  the  Bill  had  been  read  a 
second  time,  and  had  been  referred  to  a  Select  Committee,  which 
would  not,  however,  sit  till  after  Easter.  They  also  express^  their 
opinion  that  the  Committee  would  gladly  receive  any  communica- 
tion or  evidence  as  to  the  expediency  of  extending  the  principle  of 
the  measure  to  Scotland.  The  Faculty  then  agreed  to  the  re- 
appointment of  the  Committee,  with  instructions  to  take  such 
measures  as  they  think  right,  with  the  view  of  carrying  out  the 
resolution  which  was  come  to  at  the  meeting  of  the  15tL 

Sheriffs  and  Shst^ffk-SuistituU.  —  We  refer  to  our  reports  of 
Sheriff- Court  cases  for  a  curious  case  of  refusal  by  a  Sheriff- 
Substitute  to  take  up  and  dispose  of  a  case  in  which  the  Court 
of  Session  had  dismissed  an  appeal  in  an  unfinished  litigation 
without  expressly  remitting  the  case  back  to  him.    The  Sheriff 
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bad  ta  intervene  to  prevent  a  denial  of  justice  to  the  litigant  who 
held  a  finding  of  expenses  in  his  favour,  but  was  not  aUowed  to 
proceed  to  recover  them.  In  connection  with  the  Sheriff's  remark 
in  his  note,  that  "  fortunately  our  legal  machinery  is  quite  adequate 
to  provide  a  remedy  for  this  unexampled  state  of  matters/'  we 
may  just  allude  to  the  introduction  of  a  Bill  in  this  session  of 
Parliament  "to  Amend  the  Law  relating  to  the  Jurisdiction  of 
the  County  Courts"  of  England  by  the  formation  of  principal 
county  juc^es,  under  whom  tiie  present  county  judges  are  to  act 
as  subsidiary  county  judges.  It  would  thus  seem  that  England 
has  felt  the  necessity  for  and  is  about  to  borrow  from  Scotland  a 
principal  county  judge  as  well  as  the  subsidiary  one  which  Lord 
Brougham  got  them  some  years  ago  on  the  Scotch  model.  This, 
as  wdl  as  such  circumstances  as  have  occurred  in  the  Sheriff-Court 
case  alluded  to,  will  tend  to  prevent  a  renewal  of  the  agitation 
which  was  some  time  ago  attempted  in  favour  of  the  abolition  of 
the  double  office  in  Scotland. 


DiseofUinuafiee  of  Prisons — Under  the  Prisons  (Scotland)  Act, 
1877,  the  Secretary  of  State  has  issued  a  rule  substituting  certain 
prisons  instead  of  others  which  are  to  be  discontinued.  The  follow- 
ing is  the  list  of  both  the  substituted  and  discontinued  prisons  : — 


Prisons  to  ie  discontinued. 
Banff 

Kirkintilloch  ) 
Helensbuigh  J 
Dunbar 
Stonehaven    . 
Kinross 
Nairn 
Peebles 
Pollockshaws 
Tain 

Hawick) 
Kelso     J       ' 
Wigtown 


Prisons  appointed, 
Elgin. 

Dumbarton. 

Haddington. 

Aberdeen. 

Alloa. 

Inverness. 

Edinburgh. 

Paisley. 

DingwalL 

Jedburgh. 

Stranraer. 


Spring  Vacation  Arrangements. 

Circuits. — By  the  tiine  this  MagaaiTu  is  in  the  hands  of  our 
readers  most  of  the  assizes  will  have  been  already  held,  as  the 
majority  of  them  take  place  in  March.  The  following  are  the 
fixtures  for  April : — 

North.— Lord  Justice-Clerk  and  Lord  Young. 

Inverness — ^Tuesday,  2nd  April,  11  o'clock. 

John  Burnet,  Esq.,  Advocate-Depute. 
^Eneas  Macbean,  Clerk. 
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West.— Lord  Deas  and  Mubb. 

Glasgow— Monday,  22nd  April,    12.30  o'clock. 
Stirling— Monday,  29th  April.      11 
Inverary — Wednesday,  8th  May,  11  „ 

BoGEB  MoNTaoHERiE,  Esq.,  Advocate-Depute. 

W.  Hamilton  Bell,  Clerk. 

South. — Lords  Craighill  and  Adam. 
Jedburgh — Tuesday,  2nd  April. 

Alexandeb  Blaib,  Esq.,  Advocate-Depute. 
J.  M.  M'CoBH,  Clerk. 

Box-Days. — The  Lords  have  appointed  Tuesday,  4th,  and  Wed- 
nesday, 24th  April  to  be  the  box-days  in  the  Spring  Vacations. 

Motion-Days. — The  Lord  Ordinary  on  the  Bills  will  sit  in  Court 
on  Wednesday  10th  and  Tuesday  30th  April  each  day  at  11 
o'clock,  for  the  disposal  of  motions  and  other  business  falling  under 
the  93rd  section  of  the  Court  of  Session  Act,  1868,  and  rolls  will 
be  taken  up  on  Monday  8th  and  Saturday  27th  April 

Bill  Chamber  Rotation  of  Judges. — The  following  is  the  Bill 
Chamber  Boster  for  the  Spring  Vacation : — 

Thursday,  2l8t  March,  to  Saturday,  6th  April,  Lord  Obmidale. 

Monday,  8th  April,  to  Saturday,  20th  April,  Lord  Giffobd. 

Monday,  22nd  April,  to  Saturday,  4th  May,  Lord  Shand. 

Monday,  6th  May, to  Saturday,  11th  May,LordRuTHBBFUBDCLABK. 


like  JScottiBh  IPato  ittagaEine  mt^  Sheriff  (EDurt  ^Reporter. 

SHERIFF  COURT  OF  CAITHNESS, 
Sheriffs  Russell  and  Thoms. 

NICOLBONB  V,  THOMSON. 

This  was  a  petition  for  interdiot  of  a  sale  of  poinded  effects,  on  the  ground 
that  they  belonged  to  the  petitioners,  who  were  the  debtor's  sons^  and  not  to 
their  father,  the  debtor.  They  all  resided  in  family  together  on  a  farm,  of 
which  the  father  was  tenant  according  to  the  valuation  roll,  and  for  which  he 
paid  the  taxes.  The  Sheriff-Substitute  (Russell)  granted  interdict  as  craved, 
and  the  Sheriff  (Thorns)  reversed  with  expenses,  and  on  appeal  to  the  Court  of 
Session  (Second  Division)  the  Sheriff's  juagment  was  affirmed.  The  appeal  waa 
dismiBsea  with  expenses  in  the  Court  of  Session,  which  were  taxed  and  aecemed 
for  in  the  Court  of  Session.  The  successful  defender  extracted  this  decree  in 
order  to  recover  the  Court  of  Session  expenses,  and  thereafter  got  the  expenses 
awarded  to  him  by  the  Sheriff  taxed  by  the  auditor  of  the  Sheriff  Court  nnder 
the  remit  in  the  Sheriff's  interlocutor.  He  then  enrolled  the  case  before  the 
Sheriff-Substitute  to  have  the  expenses  so  taxed  decerned  in  the  Sheriff 
Court  The  further  procedure  appears  from  the  following  minutes  and  inter- 
locutors  : — 

"  Wicky  26^^  Fthruary  1878. — Miller,  for  respondent,  produced  extract  decree 
of  the  Lords  of  Council  and  Session  dismissing  petitioners'  appeal,  and  craved 
his  Lordship  to  grant  decree  for  the  expenses  m  this  court  as  taxed  by  the 
auditor  conform  to  Account  No.  26  of  process.  William  Millkr." 
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"  5th  March  1878. — In  respect  the  Sheriflf-Substitute  declines  to  write  or  to 
decern  for  the  expenses  as  craved  in  the  foregoing  minute,  the  defender  moves 
his  Lordship  the  Sheriff  to  dispose  of  the  minute. 

David  Cobmack,  Pror,'* 

"  Wick,  9th  Mcwcih  1878.— The  Sheriff  appoints  evidence  of  intimation  of  the 
above  motion  to  the  petitioners  to  be  {>ut  into  process,  and  the  petitioners  if 
they  have  objections  to  the  motion,  to  minute  these  within  three  days  of  the 
date  of  this  interlocutor.  Qxo.  H.  Thohs." 

Under  this  order  the  petitioners  lodged  this  minute  : — 

"  Wick,  I2th  March  1878.— The  petitioners  obieot  to  the  defender's  motions 
of  26th  February  and  6th  March  1878  for  the  tbilowing  reasons  : — 

**  1.  Because  the  process  has  been  removed  from  the  jurisdiction  of  the 
Sheriff  Court  by  the  petitioners'  appeal  to  the  Second  Division  of  ^e  Court  of 
Session,  11th  August  1877,  of  this  date. 

''  2.  Because  the  Court  of  Session  have  disposed  of  the  appeal  in  toto,  and  did 
not  remit  the  process  back  to  the  Sheriff  Court. 

**  3.  Because  the  defender  has  extracted  the  decree  of  the  Court  of  Session, 
and  the  process  is  thus  for  ever  at  an  end,  and  taken  out  of  Court  (See 
Bothuay  v.  MacneU,  17th  December  1789,  M.  12,188). 

"The  petitioners  stated  these  objections  when  the  defender's  motion  was 
before  tiie  Sheriff-Substitute,  and  respectfully  crave  the  expenses  then  and  now 
incuixed. — In  respect  whereof,  etc.,  K.  S.  W.  Leitb. 

The  Sheriff  then  disposed  of  the  case : — 

*^  Wick^  \%th  March  1878.— The  Sheriff  having  considered  the  defender's 
motion  (evidenced  as  intimated),  and  the  petitioners'  objections  thereto,  repels 
these  objections,  approves  of  the  auditor's  report  on  expenses  No.  26  of  pro- 
cess, and  in  terms  thereof  decerns  against  the  petitioners  for  ^10,  10s.  1  let.  as 
the  taxed  amount  of  expenses  due  to  the  defender,  together  with  £\,  Is.  as  the 
amount  of  expenses  hereby  modified  as  the  expenses  incurred  by  the  defender 
since  9th  February  1878.  Geo.  H.  Thoms. 

**Note. — The  minute  No  31  of  i>rocess  sets  forth  that  'the  petitioners  stated 
the  objections  din>osed  of  h^  this  interlocutor  when  the  defender's  motion 
was  bdbre  the  Sheriff-Substitute.'  Instead,  however,  of  these  objections 
having  been  disposed  of  when  so  stated,  the  defender  has  minuted  (and  thus 
corroborated  the  petitioner's  statement)  that  the  'Sheriff-Substitute  decUnes 
to  write  or  to  decern  for  the  expenses,  and  that  although  the  Court  of 
Session  had  afitoied  the  Sheriff's  finding  that  these  expenses  were  due  and 
payable  bv  the  petitioners.'  Hence  it  is  that  the  Sheriff  has  had  to  interfere 
to  effect  the  administration  of  justice  between  the  litigants.  Fortunately  our 
legal  machinery  is  quite  adequate  to  provide  a  remedy  for  this  unexampled 
state  of  matters.  The  dismissal  of  an  appeal,  and  affirmance  of  the  interlocutor 
submitted  to  review,  whether  by  the  Supreme  Court  or  the  Sheriff  ipw/acto^ 
sends  the  ease  back  to  be  proceeded  witn.  The  Sheriff-Substitute  has  never 
refused  to  act  on  this  view  m  appeals  disposed  of  by  the  Sheriff,  and  it  is  hoped 
that  he  will  in  future,  like  all  the  other  Sheriff-Substitutes  in  Scotland,  take 
up  and  diroose  of  cases  of  appeal  to  the  Supreme  Court  in  the  same  way. 
Ebitraet  of  tne  judgment  dismissing  the  appeal  does  not  affect  the  matter,  as 
otherwise  extract  of  any  interim  decemiture  even  by  a  Sheriff  in  a  cause  would 
pierent  the  further  prosecution  of  an  action.  Such  a  denial  of  justice  can 
receive  no  sanction. 

^  In  respect  of  the  opposition  of  the  petitioners,  which  is  evidenced  by  their 
minole,  and  which  led  to  the  discussion  before  the  Sheriff-Substitute,  the 
Sheriff  has  found  them  liable  in  additional  expenses,  and  to  terminate  Uiis 
litiflation  tiie  Sheriff  has  modified  these  at  the  sum  now  decerned  for. 

G.  H.  T." 

VOL,  XXIL  NO.  CCLVL— APRIL  1878.  Q 
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WOODS  V,  a.   AND  J.   BURNS. 

Carrier — Through-Contract— R^ration.— In  this  action  the  pursuer  claimed 
damages  from  the  defenders  for  injuries  received  by  his  goods  while  in  course 
of  transit,  and  in  the  custody  of  the  defenders  as  suVcontractors  for  the  Ulster 
Railway  Company.  The  circumstances  are  fully  detailed  in  the  Sheriff's  note. 
The  Sheriff-Substitute  found  (I)  that  the  contracts  for  the  carriage  of  the  goods 
libelled  on,  bein^  through-contracts,  and  having  been  made  with  the  first 
carriers  of  the  said  goods,  and  not  with  the  defenders,  who  were  the  ultimate 
carriers  thereof,  the  pursuer  is  not  entitled  to  insist  in  an  action  for  the 
recovery  of  damages  from  the  defenders  for  any  injuries  the  said  goods  may 
have  received  in  the  course  of  carriage  by  them,  unless  liability  therefor  (to 
such  extent  as  may  be  proved)  be  admitted ;  and  ^2^  that  such  admission  is 
withheld :  he  accordingly  assoilzied  the  defenders  witn  expenses.  In  a  note  he 
at  some  length  examined  the  various  pleas  nut  forward  by  the  pursuer,  and 
pointed  out  that  "  in  the  whole  annals  of  Scotch  law  there  is  not  a  single 
authoritative  decision  and  not  one  dictum  to  the  effect  that  such  a  right  of 
action  exists.''  **  In  the  English  courts  the  question  has  been  raised,  and  it 
has  been  conclusively  settled  by  the  House  of  Lords  that  the  English  law 
denies  any  such  right  of  action.  Now  unless  our  law  as  to  carriers  differs 
from  that  of  England  so  materially  as  to  justify  a  decision  on  a  Scotoh  case  to 
the  opposite  effect,  I  cannot  see  any  grounds  for  believing  that,  on  a  point  in 
regara  to  which  our  law-books  are  mute,  the  House  of  I^rds  would  sanction 
an  opposite  rule  in  Scotland  from  that  which  they  have  prescribed  for 
England." 

On  appeal  the  Sheriff  adhered  to  the  judgment  on  the  merits,  but  found 
neither  party  entitled  to  expenses.    In  his  note  he  says  : — 

"The  goods  in  question  were  consigned  from  the  interior  of  Ireland 
to  the  pursuer  at  Qlasgow.  The  transit  was  partly  by  railway  and 
partly  by  sea  from  Belfast.  A  through-contract  was  made  by  the  consigner 
with  an  Irish  railway  companv  to  cany  the  goods  to  Glasgow,  at  whidi 
place  is  the  consignee's  place  of  business.  The  defenders  were  the  sub-carriers 
or  sub-agents  of  the  said  railway  company  to  perform  that  part  of  the 
transit  which  lay  between  Belfast  and  Glasgow.  On  arrival  at  Glasgow  the 
goods  were  found  to  be  in  bad  order,  and  the  pursuer,  the  consignee,  refused  to 
take  delivery  or  nay  the  freight  of  the  transit  unless  the  defenders,  through 
their  carters,  would  sign  to  the  effect  that  the  goods  were  pilfered,  injured,  and 
damaged.  To  this  the  carters  apeed,  and  signed  to  that  effect.  The  pursuer 
then  received  the  goods^  and  paid  the  whole  freight,  not  onlv  that  part  which 
belonged  to  the  transit  nom  Belfast,  but  that  part  also  which  had  to  do  with 
the  transit  by  railway  in  Ireland.  It  is  in  these  circumstances  that  he  brings 
the  present  action,  not  against  the  Irish  railway  company,  but  against  the 
defenders.  In  defence  it  is  pleaded  that  the  defenders  being  only  second 
carriers  or  sub-carriers,  no  contract  existed  between  them  and  the  pursuer,  and 
therefore  they  are  not  liable  in  any  action  at  his  instance.  Now  in  the  first 
place  I  think  it  is  proved  that  a  through-contract  was  made  between  the  con- 
signor of  the  goods  and  the  Irish  railway  company,  whereby  the  latter  under- 
took the  conveyance  to  Gla^ow.  This  contract  was  certainly  not  made  with 
the  pursuer,  the  consignee,  directly.  But  as  in  contemplation  of  law  the  con- 
signor is  in  such  circumstances  the  agent  of  the  consignee,  it  follows  that  a  con- 
tract was  de facto  made  on  the  part  of  the  consignee,  bv  which  he  had  a  right  of 
action  against  the  railway  company  in  the  event  of  damtw;e  arisine  to  his 
goods  in  any  part  of  the  transit.  From  this  it  follows  that  if  the  goods  in  the 
present  case  did  receive  injury  in  any  part  of  the  transit,  an  action  would  lie 
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at  the  pursuer's  instance  against  the  Irish  company  ;  nor  does  Shaw,  the  mana- 
ger of  that  company,  call  this  matter  in  question.  The  real  point,  however,  to 
Be  determined  m  the  present  case  is  not  whether  the  Irish  company  may  not 
be  liable,  but  whether  the  defenders  are  not  also  responsible,  and  may  not  be 
proceeded  asainst  directly.  Now  in  support  of  this  latter  proposition  it  is 
ar^ed  by  tne  pursuer  that  the  goods  in  question  were  de  facto  pilfered  or 
iniored  in  the  custody  of  the  defenders.  %,e,  on  the  passage  between  Belfast  and 
Glaf^ow,  and  therefore  that  they,  as  tne  direct  wrongdoers,  are  liable  for  the 
consequences  of  their  own  fault.  This  inyolyes  matter  of  both  fact  and  law, 
and  in  so  far  as  the  law  is  concerned,  it  is  of  yast  importance  to  a  commercial 
community  to  have  that  clearly  understood.  Still  I  should  not  have  deemed 
it  my  duty  to  decide  the  point  of  law  imless  it  had  been  fairly  raised  in  the 
present  case — more  especially  as  it  has  not,  so  far  as  I  can  discover,  been 
authoritatively  settled  m  the  Supreme  Court  of  Scotland. 

"  It  seems  to  me,  however,  after  a  very  careful  perusal  of  the  evidence  on  two 
or  three  diflferent  occasions,  that  the  damage,  at  least  in  all  its  main  features, 
did  take  place  while  the  goods  were  in  transit  in  the  defenders'  steamer.  The 
pure  question  of  law  therefore  emerges,  and  it  may  be  formulated  thus  :  When 
a  through-contract  exists  with  a  carrier  or  company  of  carriers  for  conveying 
goods  from  one  given  place  to  another  beyond  their  own  line  or  system,  and 
they  are  therefore  necessitated  to  employ  a  second  carrier  or  carriers,  and  the 
goods  ^et  damaged  while  in  the  custody  of  these  second  carriers,  does  an  action 
ue  against  the  latter,  or  is  it  confined  to  the  first  carrier  only,  viz.  those  with 
whom  the  contract  was  made  1 

"  It  is  probably  unnecessary  to  state,  what  is  admitted  on  all  hands,  that  in 
the  law  of  England  a  long  tract  of  decisions  has  definitely  decided  that  the 
action  in  such  circomstances  lies  against  the  first  and  contracting  carrier  alone. 
But,  as  I  have  already  remarked,  there  appears  to  be  no  ruling  decision  in  the 
Supreme  Courts  of  Scotland  directly  dealing  with  the  matter.  We  are  there- 
fore thrown  back  upon  general  legal  principle;  and  no  doubt  the  law  of 
England  is  entitled  to  the  greatest  regara  in  a  mercantile  question  of  this  kind, 
unless  it  can  be  shown  that  it  is  the  outcome  of  principles  not  recognised  in 
the  law  of  Scotland.  A  good  deal  was  said  on  both  sides  as  to  the  supposed 
convenience  of  the  rule  both  on  the  one  side  and  the  other.  It  was  aigued 
that  where  a  consignee  can  establish  that  his  goods  were  injured  while  in  the 
custody  of  the  last  carrier  who  is  amenable  to  the  jurisdiction  of  the  Scottish 
courts,  it  is  very  hard  that  he  should  be  compellea  to  seek  his  remedy  from 
a  forei^  tribunal,  placed  it  may  be  at  a  great  distance,  and  in  order  to  put 
which  m  operation  much  trouble  and  expense  must  necessarily  be  incurred. 
No  doubt  there  is  a  eood  deal  in  this  view,  but  a  great  deal  may  also  be  said 
with  equal  force  on  tne  other  side.  It  might  be  said  that  it  would  be  very 
hard  on  a  Scotch  canier — the  last  of  a  series — to  be  compelled  to  answer  at 
the  suit  of  a  man  with  whom  he  held  no  direct  contract,  and  to  seek  his  relief 
or  indemmity  against  a  foreigner,  between  whom,  it  may  be,  and  the  consignee 
or  owner  of  the  goods  there  exist  certain  equities  or  certain  specialties  of 
contract  which,  il  they  were  only  known  and  ascertained,  might  form  a 
sufficient  answer  to  the  action.  In  point  of  fact  all  reasoning  from  mere 
supposed  grounds  of  equit}'  would  probably  in  a  matter  of  this  kind  be 
fallacious.  It  seems,  therefore,  that  in  dealing  with  such  a  Question,  recourse 
must  be  had  to  what  may  be  called  generally-received  principles  of  law.  Now 
it  seems  to  me  that  the  srounds  upon  which  the  English  courts  have  based 
their  ruling  in  cases  of  tnis  kind  are  clear  and  simple,  and  unless  for  some 
statutory  provision  to  the  contrary,  must  be  given  effect  to  under  every  system 
of  law.  The  ground  of  liability  which  they  recognise  is  *  privity  of  contract,* 
that  IB  to  say,  contract  either  express  or  implied  between  the  owner  of  the  goods 
and  the  carrier.  In  the  case  of  a  through-carrier  this  ground  is  clear,  the 
ground  of  liability  in  such  a  case  being  the  contract  of  oaibuent  or  carriage 
which  has  been  specially  made.  But  it  is  difficult  to  see  on  what  grounus 
liability  in  the  case  supposed  can  be  held  to  be  established  against  suosequent 
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cairien.  These  are  the  agents  or  sob-cairien,  not  of  the  consignee,  bat  of  the 
contmcting  carrier,  and  to  him  they  are  responsible.  In  the  case  supposed 
there  is  no  contract  between  them  and  the  consignee  or  owner  of  the  goods. 
In  foct,  so  far  as  they  are  concerned,  the  person  entitled  to  call  them  to  account 
is  not  the  owner,  but  the  carrier  or  company  from  whom  they  have  received 
them,  and  with  whom  they  have  made  the  contract  It  may  be  said,  however, 
that  this  principle,  dear  as  it  is,  is  nnsonnd,  because  if  carried  out  it  would 
prove  too  much,  and  would  negative  the  maxim,  Chdpa  tenet  9uo$  aucforei.  The 
answer  to  that  however  is,  I  think,  twofold.  In  the  first  place,  the  wrong- 
doing carrier  does  not  get  freed  of  his  obligations,  the  only  effect  being  that  he 
has  to  account  to  the  first  carrier  instead  oi  to  the  consignee  ;  secondly,  a  distinc- 
tion is  to  be  taken — and  it  seems  to  me  a  venr  broad  one — ^between  cases  where 
damage  arises  from  mere  nesligence  or  unntness  for  dischaige  of  the  duty 
undertaken,  and  cases  in  whicn  the  damage  is  caused  by  wilfm  and  malicious 
mischief  on  the  part  of  the  second  carrier.  When  that  last  element  is 
established  a  new  ground  of  liability  altogether  emeiges,  and  it  is  to  a  case 
such  as  that  that  the  maxim  above  quoted  seems  to  apply. 

'<  Two  cases  are  continually  refened  to  in  the  Glasgow  Small  Debt  Court  as 
ruling  the  question  adversely  to  the  views  I  have  mentioned.  One  of  these 
cases — Cormaek  v.  TKe  Edinbnrah  and  GUugow  Railway  Co, — ^was  decided 
on  27th  August  1800,  by  the  late  Sheriff-Substitute  Strathem,  in  a  most 
elaborate  ju&ment,  which  will  be  found  in  the  'Scottish  Law  Journal,'  voL  ii. 
p.  118.  In  uat  case  he  held  that  where  there  was  a  through-contract,  and  loss 
arose  to  the  consignee  in  consequence  of  fault  on  the  part  <»  the  second  railway 
companv,  he  had  lus  option  of  bringing  his  action  either  against  the  direct 
wrong-doer  or  the  party  with  whom  the  contract  of  carriage  bad  been  made. 
The  same  view  was  taken  by  Mr.  Strathem  in  the  subsequent  case — Buchanan 
V.  The  Edinburgh  and  OUugow  Railway  Co.  ^ept  25,  I860}— and  adhered  to  on 
appeal  by  the  late  Sir  Archibald  Alison.  See  '  Scottish  Law  Reporter,'  voL  ii. 
p.  123.  On  a  first  perusal  of  these  decisions,  and  before  I  had  had  my  attention 
speciallv  directed  to  the  subject,  I  was  strongly  impressed  with  what  seemed 
to  me  the  conclusiveness  of  the  grounds  upon  wnich  they  were  rested ;  but  on 
reconsideration  I  have  come  to  be  of  opinion  that  both  these  decisions  proceeded 
on  the  fallacy  of  assuming  that  the  same  principles  obtain  whether  the  loss 
or  damage  was  caused  by  direct  malicious  acts  and  delicts,  and  which  would 
ground  criminal  proceedings,  or  whether  they  arose  from  such  carelessness  or 
negligence  as  amounted  to  a  mere  breach  of  contract  I  think  this  error'runs 
through  the  whole  of  the  argument,  and  I  do  not  see  that  either  of  these  judces 
have  succeeded  in  showing  that  there  is  any  distinction  in  the  ground-principles 
of  the  laws  of  England  and  Scotland,  in  so  far  as  they  regulate  the  inatter  in 
question.  There  is  another  case  also  frequently  referred  to,  because  it  formed 
the  subject  of  appeal  to  the  Supreme  Court — the  case  of  Fergueon^  Rennie^  dt 
Co,  V.  The  ScoUiih  Central  Railway  Co,  (March  30,  1863,  36  Jurist,  440).  That 
case  also  originated  in  this  Court,  and  the  Sheriff-Substitute  was  inclined  to 
assume,  though  somewhat  doubtfully,  that  the  English  rule  should  be  given 
effect  to  because  it  was  not  to  be  presumed  that  the  two  laws  diould  display  so 
great  a  difference  in  a  matter  of  this  kind.  On  appeal,  however,  the  Sheriff 
Kpelled  the  defences  so  far  as  preliminary^  and  before  answer  allowed  a  proof. 
The  case  was  then  taken  by  advocation  to  the  Court  of  Session,  but  the  First 
Division  of  that  Court,  in  dealing  with  the  case,  waived  deciding  the  pure 
question  of  whether  the  consignee  had  right  of  action  against  the  last  railway 
company  in  whose  hands  the  goods  were  found,  and  based  their  judgment  on 
the  ground  that  the  action  being  one  for  delivery,  and  not  for  damages,  there 
could  be  no  doubt  that  by  the  law  of  Scotland  the  Sheriff,  as  Judge  Ordinary 
of  the  bounds,  was  entitled  to  order  deliveiy  to  the  proper  owner  by  those 
^legally  detaining  the  articles.    This  case  cannot  therefore  be  cited  as  one  in 

goint.    Some  confusion  seems  to  have  been  introduced   in   some  of  these 
heriff  Court  judgments  by  allusions  to  the  edict  nauta,  cavponee,  etabularii. 
But  I  think  it  is  easy  to  show  that  in  a  case  such  as  the  present  the  edict  has 
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no  direct  application.  The  point  is  not  whether  one  contrayeniiig  the  edict 
is  or  is  not  responsible,  but  to  whom  is  he  responsible.  And  I  take  it  that 
even  under  the  Roman  law  he  would  have  been  lield  answerable  to  the  party 
with  whom  he  had  contracted,  and  not  to  another  of  whom  he  might  (now 


»v  «»r,  therefore,  as  this  part  of  the  case  goes,  I  think  the  Sheriff-Substitute 
is  sound  in  his  holding  that  the  English  law  must  be  held  to  be  the  law  of 
Scotland. 

"  It  must  not  be  supposed, however,  that  this  is  the  only  element  in  the  present 
case  requiring  consideration.  As  I  have  already  observed,  the  obligation  is  one 
€X  contractu  either  express  or  implied,  and  if,  therefore,  it  can  be  shown  that 
the  last  carrier  has  by  such  contract  accepted  liability,  there  can  be  no  doubt,  I 
think,  that  both  by  the  laws  of  England  and  Scotland  he  will  be  liable  to  have 
the  action  directed  a^inst  him.  Tnere  is  nothing,  for  instance,  to  prevent  the 
last  carrier  from  signing  a  document  to  the  effect  that  he  agrees  to  make  good 
any  loss  or  damage  which  the  soods  may  be  proved  to  have  sustained  at  the 
time  they  are  delivered ;  and  I  have  no  aoubt  that  if  the  defenders  had 
signed  such  a  document  in  the  present  case,  they  would  be  liable  to  the  pur- 
suer, whatever  contract  might  have  been  entered  into  bv  the  original  carrier. 
The  principle  upon  which  mis  doctrine  rests  is  recognisecl  in  the  English  case  of 
(hxm  V.  tIu  Great  Wc$tem  Railway  Co,,  10th  Feb.  1860,  29  L.  J.  Ezch.  166 ; 
and  indeed  it  is  nothing  else  than  the  logical  consequence  of  the  English 
doctrine  that  liability  in  cases  like  the  present  rests  upon  contract  Nor  do 
I  think  that  such  a  contract  must  necessarily  be  in  writms,  but  may  be  proved 

S'  parole  evidence.  Now  in  the  present  case  it  was  arguea  by  the  pursuer  that 
e  defenders,  by  their  actincs  and  the  documents  signed  on  their  behalf,  must 
be  held  to  have  accepted  liability  for  the  state  of  the  goods  at  the  time  they 
were  tendered  to  the  consignee.  The  question  therefore  remains.  Is  there  any- 
thing in  the  evidence  to  show  conclusivelv  that  such  a  contract,  express  or  im- 
plied, was  entered  into  on  the  part  of  the  defenders  ?  After  a  very  careful 
perusal  of  the  proof,  which  is  certainly  on  this  point  far  from  satisfactory,  I 
nave  come  to  be  of  opinion  that  there  is  not  sufficient  to  show  that  such  con- 
tract was  dc  facto  entered  into,  though  I  have  no  doubt  that  the  conduct  of  the 
defenders  went  far  to  lead  the  pursuer  to  believe  that  thev  had  accepted  a  liability 
of  this  kind.     It  is  proved  that  the  defenders,  through  the  carters,  si^ed  the 

Sipers  in  process  by  which  they  acknowledge  the  goods  to  be  pilfered  or  injured, 
ut  this  is  not  necessarily  conclusive,  because  the  defenders  in  signing  such  docu- 
ments may  be  held  in  law  as  acting  for  the  Irish  railway  company,  whose  sub- 
agents  they  were,  and  in  that  view  they  were  binding  not  themselves  but  their 
employers.  It  may  be  fairly  contended,  indeed,  that  just  as  the  carters  when  they 
signed  their  receipts  were  binding  not  themselves  but  the  defenders,  so  the  de- 
fenders, in  so  far  as  they  were  concerned,  were  binding  not  themselves  but  their 
employers,  the  Irish  company.  It  would  therefore  require  some  very  clear  un- 
dertaking to  get  rid  of  this  presumption,  and  show  that  the  defenders  intended 
to  accept  responsibility  on  their  own  account.  It  is  also  true  that  the  de- 
fenders took  payment,  not  of  their  own  freight  merely,  but  of  that  payable  to  the 
Irish  railway  company ;  but  here  again  it  may  be  argued  that  they  were  acting 
merely  as  agents  for  the  latter,  just  as  their  servants  in  taking  such  payments 
were  acting  not  for  themselves  but  for  the  defenders.  Furthermore,  it  is  no 
doubt  proved  that  the  defenders  had  previously  settled  similar  claims  made  by 
the  pursuer.  But  here  again  there  is  not  sufficient  evidence  to  show  that  in 
doing  80  they  were  acting  for  themselves,  and  not  for  the  Irish  company  whom 
they  represent. 

"  Upon  these  ^unds,  therefore,  I  have  come  to  be  of  opinion  that  the  pursuer 
has  failed  in  makmg  out  a  clear  case  against  the  defenders  on  any  of  the  grounds 
relied  on ;  but  keeping  in  view  the  conduct  of  the  defenders,  by  which  no  doubt 
the  pursuer  was  to  a  considerable  extent  misled,  I  am  of  opinion  that  no  ex- 
penses should  be  found  due  to  either  side." 
Act.—T.  a  Young  S  Son. AU.^-G.  B.  Young. 
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Sheriff  Lees. 

m'lauoblin  v.  lewis  potter  &  CO. 

Carrier— Contract-— Delivery, — The  defenders,  who  are  steamship-owners  in 
Glasgow,  received  at  Dublin  certain  goods  consigned  from  the  interior  of  Ire- 
land to  the  pursuer  at  Glasgow.  The  railway  company  who  made  the  con- 
tract only  undertook  the  carriage  of  them  to  Dublin,  though  the  address  they 
bore  was  Glasgow.  The  pursuer  alleged  the  defenders  had  got  the  goods  but 
had  not  delivered  them.  The  Sheriff-Substitute  allowed  the  pursuer  a  proof 
of  his  averments,  repelling  the  defenders'  pleas.    He  observed  in  his  note  : — 

''  It  is  not  disputed  by  the  j>ur8uer  that  if  the  present  case  comes  under  the 
authority  of  Woodi  v.  Bwrtu  it  must  be  dismissed.  But  he  contends,  and  I 
think  rightly,  that  the  case  does  not  fall  under  the  rule  there  laid  down.  The 
consignment-note  is  before  me,  and  in  it  the  Midland  Great  Western  Railway 
Company  acknowledge  that  thev  received  the  box  in  (question  ;  that  the  pursuer 
is  the  consignee ;  and  that  the  destination  of  the  box  is  Glasgow ;  and  that  tiiey 
*  promise  to  deliver  [the  goods]  at  N'wall '  (Northwall).  Mere,  therefore,  the 
railway  made  not  a  throudi-contract,  but  one  under  which  they  were  to  make 
delivery  of  the  goods  at  Northwall ;  and  there,  therefore,  their  obli^tions  in 
regard  to  them  under  the  contract  ended.  Hence,  on  such  delivery,  Uie  risk  of 
the  goods  passed  from  them  and  lav  with  the  nurties  whom  the  pursuer  had 
selected  as  his  agents,  or  who  took  delivery  of  the  goods  for  him.  Now,  in  the 
statement  of  the  defender  on  record,  it  is  'admitted  that  the  two  boxes  were  con- 
signed to  the  pursuer  at  Dublin,  to  be  forwarded  to  their  destination  at  the 
pursuer's  address  in  Glasgow  by  the  defenders.'  This,  especially  in  the  light 
of  the  consignment-receipt,  I  can  only  read  as  meaning  that  the  defenders,  by 
express  or  implied  contract  with  the  pursuer,  took  delivery  for  him  of  his  goo^ 
at  Northwall ;  and  therefore,  in  respect  of  that  contract,  the  pursuer  has  a 
right  of  action  against  them.  The  separate  freight-note  has,  I  think,  no 
material  beimng  on  the  case.  In  short,  1  read  the  contract  made  hy  the  con- 
signor in  Ireland  on  behalf  of  the  pursuer  as  a  contract  which  terminated  by 
delivery  of  the  goods  to  the  pursuer  or  his  representatives  at  Nortiiwall,  Dub- 
lin, and  that  for  any  injuries  subsequently  received  by  the  goods  the  defenders 
are  liable  to  the  pursuer  as  parties  to  a  separate  contract  witn  him.  Somebody 
must  necessarily  nave  taken  delivery  of  tne  goods  for  the  pursuer,  and  the  de- 
fenders admit  they  did.  This  is  the  view  taken  in  the  English  courts  ;  and 
the  case  of  Fwhes  v.  The  Great  Western  Rail^oay  Company  (22  L.  J.  Exch.  76) 
will  be  found  closely  in  point." 

The  decision  was  acquiesced  in. 

Act.^M'Lachlan. AU.—WatL 
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Bill  of  Exchange.— -Cfeim  by  draxoer  againet  acceptor — Re-exchange, — 
When  a  bill  of  exchange  is  dishonoured  at  maturity,  the  drawer  of  the  bill  is 
entitled  to  recover,  as  against  the  acceptor,  not  only  the  amount  of  the  bill, 
and  interest  and  notarial  and  telegrapnic  chaiges,  but  also  the  re-exchange. 
JVoolsey  v.  Crawford  (2  Camp.  445)  and  Napier  v.  Schneider  (12  East  420)  treated 
as  overruled.— JKe  The  General  South  American  Co,  (Lim,),  47  L.  J.  Rep.  Ch.  67. 
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Copyright.  —  Reaistratum  —  International  Copyright  Act, —  An  opera  was 
composed  by  O.  and  represented  in  France,  and  a  pianoforte  arrangement  by 
S.  was  published  immediately  afterwards.  In  registering  the  opera  under  the 
International  Copyright  Act,  the  name  of  the  opera  and  of  its  composer,  and 
the  correct  date  of  its  first  representation,  were  given,  but  in  addition,  the  date 
of  the  publication  of  the  pianoforte  arrangement,  in  which  no  copyright  was 
claimed,  was  given,  and  that  arrangement  was  deposited  at  tne  time  of 
registration,  but  not  the  score  of  the  opera  itself ,  which  was  not  printed  : — Held, 
reversing  the  decision  of  one  of  the  V  ice-Chancellors,  that  the  registration  was 
sufficient  to  protect  the  opera  in  England.  Held  also,  that  the  validity  of  the 
registration  was  not  affected  by  the  addition  of  the  date  or  by  the  deposit  of 
the  pianoforte  arrangement. — Boosey  v.  Fairlie  (App.),  47  L.  J.  Rep.  Ch.  186. 

Lights. — Fishing-nnack  not  attached  to  net, — It  is  the  duty  of  those  on 
board  a  fishing-smack,  even  though  they  are  just  about  to  let  go  the  nets,  to 
exhibit  their  side  lights  if  the  smack  is  under  way.— 7%<  Englishman,  47  L.  J. 
Rep.  P.  D.  &  A.  9.  A  fishing-smack  was  found  to  blame  for  not  having  the 
proper  lights  exhibited,  but  the  neglect  did  not  contribute  to  the  collision, 
which  was  solely  caused  by  the  want  of  a  proper  lookout  on  board  the 
other  ship  : — Held,  that  the  owners  of  the  fishing-smack  were  entitled  to 
recover. — Ibid. 

Embezzlement. — Wild  rabbite — Property  in  animals  ferm  natnra, — The 
prisoner  being  employed  as  a  gamekeeper,  and  having  no  authority  to  kill 
rabbits  for  his  own  use,  killed  and  removed  wild  rabbits  in  and  from  a  wood 
belon^g  to  his  master  with  the  intention  of  selling  them.  The  killing, 
removing,  and  selling  were  one  continuous  act : — Held,  that  the  prisoner  was 
not  guilty  of  embezzlement— 22.  v.  Read  (C.C.R.),  47  L.  J.  Rep.  M.C.  50. 

SnocESSiON  DvTY, —Settlement  by  a  female  British  sMect  on  marriage  with  a 
foreigner— Trust  funds  invested  in  foreign  securities — Foreign  children, — By  a 
settlement,  made  on  the  marriage  of  a  female  British  subject  with  a  foreigner, 
a  sum  of  3  per  cent  Rentes,  and  some  shares  in  the  Bank  of  IVance,  the 
property  of  the  wife,  were  vested  in  trustees,  three  of  whom  were  British 
snbjecta.  The  husband  and  wife,  in  exercise  of  a  power  contained  in  the 
settlement,  appointed  the  trust  funds,  subject  to  their  own  life  interests, 
amongst  their  children,  who  were  domiciled  foreigners.  Both  parents  having 
died, — Held,  that  the  funds  were  liable  to  the  payment  of  succession  duty — 
In  re  Cigala's  Settlement,  47  L.  J.  Rep.  Ch.  166. 

Landlord  and  TEVAmn.—Fixtures — Leave  to  remove—Surrender  of  lease — 
Bemoval  within  reasonable  time. — Defendant  was  lessor  of  certain  premises,  of 
which  Jackson  was  tenant  under  a  lease  for  fourteen  years,  from  April  2, 1876. 
During  his  tenancy  Jackson  erected  a  greenhouse,  the  defendant  undertaking 
to  allow  him  to  remove  the  same.  The  greenhouse  was  so  affixed  to  the  soil 
that  it  would  not,  in  the  absence  of  agreement,  have  been  removable.  Subse- 
quently Jackson  granted  a  bill  of  sale  to  H.,  whereby  he  assigned,  amongst 
other  things,  ''  aU  the  greenhouses  on  the  premises,"  and  gave  the  assignee 
power  to  enter  and  sell  the  same.  H.  having  entered  on  April  4, 1877,  the 
sreenhouse  was  advertised  for  sale  at  an  auction  of  Jackson's  cnattels,  held  on 
May  4,  but  not  then  bought.  After  the  auction  the  plaintiff  made  an  offer  for 
the  greenhouse,  which  was  accepted  on  June  7.  In  the  meantime  the  auctioneer, 
who  had  been  in  possession  for  H.  under  the  bill  of  sale,  and  kept  the  keys  of 
the  premises,  had,  on  May  11,  sent  the  keys  to  the  defendant,  and  on  May  14 
the  defendant  had  taken  possession.  On  June  7  notice  was  sent  to  the  defendant 
of  the  sale  to  the  plaintiff,  and  that  the  purchaser  was  about  to  remove  the 
greenhouse.  The  defendant  having  denied  the  plaintiff's  right  to  remove, — 
Heldf  that  a  surrender  of  the  term  had  taken  place  on  May  14,  that  no  claim 
to  remove  was  made  within  a  reasonable  time  after,  and  that  therefore  the 
greenhouse  was  not  removable  by  the  plaintiff.— AfoM  v.  James,  47  L.  J.  Rep. 
Q.B.  160. 
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Hvx^—I^iabUity  to  fenu  ihaift  of  abandoned  mine-^Ovmer^Penon  intemUd 
in  minerali, — By  section  13  of  the  Metalliferous  Mines  Beguktion  Act,  1872 
(35  &  36  Vict.  c.  77),  ''the  owner'*  and  "every  other  person  interested  in  the 
minends ''  of  an  abfmdoned  mine,  are  required  to  fence  the  shaft,  for  the  pre- 
vention of  accidents ;  and  section  41  enacts  that  the  term  ''owner  means  any 
person  or  body  corporate,  who  is  the  immediate  proprietor  or  lessee,  or 
occupier''  of  the  mine  and  "  does  not  include  a  person  or  bodv  corporate,  who 
merely  receives  a  royalty,  rent,  or  fine  from  a  mine,  or  is  merely  the  proprietor 
of  a  mine,  subject  to  any  lease,  ffrant,  or  license  for  the  making  thereof,  or  is 
merely  the  owner  of  the  soil,  ana  not  interested  in  the  minerals."  The  owners 
in  fee  of  a  mine  granted  a  lease  for  a  term  of  years^  reserving  to  themselves  a 
royalty  on  the  minerals  produced,  with  a  power  to  distrain  for  the  rent,  and  to 
detain  the  minerals  gotten  until  the  royalty  was  paid  : — JETeU,  that  such  lessors 
were,  during  the  existence  of  the  lease,  persons  interested  in  the  minends, 
within  the  meaning  of  the  said  13th  section,  and  were  tlierefore  liable,  in  the 
event  of  the  mine  Incoming  an  abandoned  mine,  to  cause  its  shaft  to  be  fenced 
for  the  prevention  of  accidents.    Evans  y.  Mostyn^  47  L.  J.  Rep.  M.  C.  25. 

Winding  up. — UnregUtered  company — LimiUd.and  unlimited  assete — PoUey- 
holderi — OenercU  erediton — Contributories — Application  of  ewru  received  by  way 
of  compromiee, — By  the  deed  of  settlement  of  an  unregistered  life  assurance 
company  it  was  provided  that  the  liability  of  the  shareholders  in  respect  of 
policies  should  be  limited  to  the  subscribed  capitaL  At  the  time  of  the  wind- 
ing up  of  the  society,  which  happened  in  1869,  £9  per  share  of  the  subscribed 
capitfd  remained  uncalled  up,  and  in  1870  a  call  of  this  £9  per  share  was  made. 
L^  1873  a  further  call  of  j£12  per  share  was  made,  it  having  been  ascertained 
that  a  call  to  that  amount  would,  with  the  £9  per  share,  pay  the  debts  of  the 
society.  Compromises  were  entered  into  by  the  liquidator  with  certain  of  the 
contributories  who  were  unable  to  pay  the  calls  in  full : — Heldf  that  where  the 
compromise  was  for  £9  per  share  or  less,  the  whole  of  the  sum  received  by  way 
of  compromise  was  to  oe  carried  to  the  account  of  policyholders,  and  that 
where  tne  sum  received  by  way  of  compromise  amounted  to  more  than  £9  per 
share,  then  a  sum  equivalent  to  £9  per  share  was  to  be  carried  to  the  account 
of  the  policyholders,  and  the  residue  was  to  be  applied  to  the  payment  of  the 
general  crecutors  of  the  society.  In  re  the  Tntematumal  Life  Asturance  Society, 
47  L.  J.  Rep.  Ch.  88. 

Will. — Description — Error  in  name— parole  evidence, — ^Testator  gave  a  legacy 
to  the  children  of  his  daughter  by  any  husband  other  than  "Mr.  Thomas 
Fisher,  of  Bridge  Street,  Bath."  At  the  date  of  the  will  there  lived  in  Bridge 
Street,  Thomas  Fisher,  a  married  man,  with  a  grown-up  son,  Henry  Tom 
Fisher,  who,  when  at  Bath,  lived  at  his  father's  house  : — Held^  that  there  being 
two  persons  substantial]  v  answering  the  same  description,  parole  evidence  was 
admissible  to  show  which  of  the  two  was  intended  ;  and  that,  on  the  evidence^ 
the  son  was  clearly  the  person  intended. — Re  the  JVoolverton  Mortgaged  EHatee, 
47  L.  J.  Rep.  Ch.  127. 

CoMPULSORT  Pilotage. — Contributory  negligence — onus  of  proof — ^A  collision 
took  place  between  two  vessels,  and  the  ddendants  admitted  that  their  vessel 
waJB  to  blame,  but  alleged  by  way  of  defence  that  they  had  a  pilot  on  board  by 
compulsion  of  law,  ana  tiiat  they  were  therefore  exempt  from  liability : — Held 
(reversing  the  decision  of  the  Judge  of  the  Admiralty  Court),  that  as  there  was 
no  evidence  of  contributory  negligence  on  the  part  of  the  defendant  owners, 
they  were  exempt  from  liahuitj— Clyde  Navigation  Company  v.  Barclay 
followed.— 7%tf  Daioz  (App.),  47  L.  J.  Rep.  P.  D.  &  A.  The  defendants 
having  applied  on  a  subsequent  occasion  for  the  costs  of  the  action : — Held, 
that  the  rule  of  the  Court  of  Admiralty,  that,  where  the  defendants  succeed  on 
a  plea  of  compulsory  pilotage,  no  costs  are  to  be  given,  also  holds  good  in  the 
Court  of  Appeal.  The  Schv>an  (43  L.  J .  Rep.  A4.  18  ;  s.  c  Law  Rep.  4  Ad. 
&  E.  187)  followed.~IW(i. 
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THE  ROMAN  CATHOLIC  HIERAECHY  AND  THE 
STATUTES  OF  1560. 

"  Leo,  servant  of  the  servants  of  God,"  on  the  4th  March  1878, 
issued,  in  perpetuam  rei  memariam,  Letters  Apostolic  restoring  a 
Soman  GathoUc  Hierarchy  in  Scotland.  These  letters  will  be  known 
among  Papal  documents  of  the  kind  by  their  first  words,  as  Ex 
mmmo  ApostolcUtts  apice,  a  phrase  expressive  of  that  summit  of 
central  authority  from  which  he  and  his  predecessor,  looking  down 
over  Europe,  discerned  and  provided  for  the  desolate  condition  of 
Scotland.  Pope  Pius,  by  the  way,  bulks  largely  in  this  document, 
but  merely  historically,  and  by  way  of  narrating  what  he  had  hoped 
and  "  determined"  to  do.  The  whole  acts  of  "  erection,  constitu* 
tion,  restitution,  institution,  assignation,  adjection,  attribution, 
decree,  mandate,  and  will"  are  done  together  and  at  once,  and 
"  motu  propria  "  by  the  present  Monarch  of  the  Church. 

There  is  one  clause  in  this  document  to  which  we  do  not  intend 
to  refer  in  detail,  though  it  has  much  historical  interest — that 
which  provides  that  the  new  hierarchy  shall  enjoy  the  rights  and 
faculties  of  other  bishops  throughout  the  world,  and  shall  be  bound 
by  the  same  obligations,  "  in  virtue  of  the  same  common  and 
general  discipline  of  the  Church."  How  far  this  common  dis- 
cipline, as  defined  by  the  recent  Council,  makes  the  bishops  the 
mere  dependents  of  the  Pope,  and  how  far  this  reverses  the  position 
of  independence  held  or  claimed  by  the  ancient  hierarchy  of  Scot- 
land,  is  a  very  interesting  question.  What  is  clear  on  the  face  of 
the  document  is,  that  such  ancient  independence  cannot  be  pleaded 
as  giving  henceforth  any  exceptional  position.  For  "whatever 
may  have  been  in  force,  either  on  account  of  the  ancient  condition 
of  the  Scottish  Church,  or  from  peculiar  constitutions  adapted  to  the 
subsequent  condition  of  the  missions,  or  from  particular  privileges 
and  customs,  the  circumstances  being  now  changed,  shall  carry  no 
right  and  no  obligation.  And  to  the  end  that  in  this  matter  no 
doubt  may  hereafter  arise,  we,  in  the  plenitude  of  our  opostolic. 
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authority,  take  away  all  force  of  obligation  and  of  right  from  those 
peculiar  statutes,  ordinaries,  and  privileges  of  every  kind,  and 
from  customs,  though  handed  down  and  prevailing  from  the  most 
ancient  and  immemorial  time." 

There  is  another  clause,  however,  in  the  letters  in  which  we  are 
at  present  more  interested :  it  is  that  in  which  the  resolution  for 
immediate  restoration  is  grounded — first,  upon  the  growth  of  the 
Catholic  religion  in  Scotland ;  and,  secondly,  upon  the  consideration 
"  that,  by  the  freedom  which  the  illustrious  British  Government 
extends  to  Catholics,  any  impediment  is  removed  which  might 
have  prevented  the  restoration  of  the  regular  government  of  a  sacred 
hierarchy  among  the  Scots."  The  head  of  our  present  Government 
has  always  been  supposed  to  lean  somewhat  to  the  side  of  having 
diplomatic  relations  with  the  spiritual  sovereign  of  the  Tiber,  and 
the  present  Pope  has  already  shown  an  anxiety  to  meet  us  in  a 
friendly  way.  But  there  is  no  reason  to  suppose  that  any  excep- 
tional freedom,  or  indeed  any  administrative  toleration,  or  act  of 
the  Government  proper,  is  here  intended.  It  is  the  state  of  the  law 
in  Great  Britain  in  this  matter  which  is  pointed  at  We  do  not 
in  this  paper  intend  to  discuss  whether  every  legal  "  impediment 
is  removed."  We  shall  take  it  for  granted,  for  the  sake  of  argu- 
ment, that  the  Act  9  &  10  Vict.  c.  59,  relieves  Boman  Catholics  of 
all  disabilities  and  penalties,  so  that,  even  if  the  old  Acts  to  some 
effect  still  remain,  they  are  no  longer  armed  with  these  penal 
sanctions.  But  we  shall  assume,  on  the  other  side,  also  without 
indicating  an  opinion,  that  the  Acts  of  1690  and  1707  in  favour  of 
*'  the  Protestant  religion  "  still  subsist,  and  that  the  ancient  Refor- 
mation statutes  to  which  these  look  back  are  so  far  confirmed.  And 
now,  confining  ourselves  to  these  Reformation  statutes  (of  1560 
and  1567),  we  propose  in  this  paper  the  still  more  restricted  inquiry. 
Assuming  that  these  statutes  subsist,  but  subsist  without  pains  and 
penalties,  in  what  manner  do  they  bear  upon  a  modem  Hierarchy  ? 
And  what  do  they  imply  as  to  common  law  ? 

1.  One  of  the  Reformation  statutes  is  very  direct  and  express  in 
its  provisions.  The  Act  1567,  c.  2,  ratifies  an  Act  of  1560,  and  in 
the  same  terms  with  it  statutes  and  ordains  "that  the  Bischop 
of  Rome,  called  the  Pape,  have  na  jurisdiction  nor  authoritie 
within  this  Realme  in  ony  time  cumming ;  and  that  nane  of  our 
said  Soveraine's  subjects,  in  ony  time  heirafter,  sute  or  desire  title 
or  richt  of  the  said  Bischop  of  Rome,  or  his  sect,  to  ony  thing  within 
the  Realme;  under  the  pains  of  Barratrie,  that  is  to  say,  proscrip- 
tion, banishment,  and  never  to  bruke  honour,  office,  nor  dignitie 
within  this  Realme ;  .  .  .  and  that  na  Bischop  nor  other  Prelat  of 
this  Realme,  use  ony  jurisdiction  in  time  cumming,  be  the  said 
Bischop  of  Rome's  authoritie,  under  the  paine  foresaid."  Now  this 
is  very  distinct;  and  even  if  we  suppose  that  the  penalties  and 
disabilities  here  provided  are  repealed  among  those  of  all  Acts 
"  against  Popery  and  Papists  **  confirmed  by  King  William,  there 
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would  remain  the  aboKtion  of  a  jurisdiction  previously  to  some 
extent  acknowledged,  and  the  prohibition  (whether  enforceable  or 
not)  of  certain  acts  founded  upon  it.  If  this  statute  indeed  stood 
alone,  a  very  serious  question  would  arise  whether  it  was  now  at 
all  in  force.  It  is  eminently  an  Act  "  against  Popery  and  Papists," 
and  might  therefore  seem  to  be  directly  confirmed  by  the  Act 
1700,  c.  3,  and  repealed  by  the  Act  8  &  9  Vict,  c.  59.  And 
apart  from  this,  were  it  a  solitary  Act,  it  would  almost  certainly 
be  held  (having  no  sanctions)  to  be  in  desuetude.  But  this  Act 
is  not  solitary,  and  some  expressions  in  its  own  preamble  in- 
vite us  to  pass  outside  of  i^.  The  ground  of  the  enactment 
is  that  the  three  Estates  understand  that  *'the  jurisdiction 
and  authoritie  of  the  Bischop  of  Bome,  called  the  Pape,  used 
within  this  Bealme  in  times  bypast,  has  not  only  been  contu- 
melious to  the  eternal  God,  but  also  very  hurtful  and  prejudicial 
to  our  Soveraine's  authority  and  common  weill  of  this  Bealme." 
Now  these  expressions  at  once  raise  the  question  of  the  general 
or  common  law  of  Scotland.  To  say  that  a  jurisdiction  has  been 
(not  in  its  occasional  exercise,  but  apparently  in  itself)  "  hurtful 
and  prejudicial  to  the  common  weill,"  suggests  that  it  is  contrary 
to  those  fundamentsd  and  consuetudinary  laws  which  in  every 
country  guard  the  general  welfare.  To  say  that  such  a  jurisdiction 
has  been  "prejucficial  to  the  sovereign's  authority"  is  (in  a 
kingdom  so  proud  of  its  ancient  monarchy  as  Scotland  then  was) 
almost  equivalent  to  saying  that  it  is  contrary  to  our  most 
ancient  law.  But  to  underfound  these  statements  by  the  reason 
that  this  jurisdiction  is  "contumelious  to  the  eternal  God,"  is  to 
introduce  a  kind  of  reason  still  less  subject  to  variableness  and 
shadow  of  turning,  than  even  the  welfare  of  the  State  and  the 
authority  of  the  king.  It  at  once  drives  us  to  ask  whether  in  the 
other  legislation  of  the  time  there  is  any  attempt  made  to  recognise 
the  "  law  of  God  "  as  part  of  the  common  law  of  Scotland,  and  to 
represent  the  Papal  jurisdiction,  and  possibly  also  the  Papal 
religion,  as  inconsistent  with  it 

2.  We  have  not  far  to  go  in  this  inquiry.  The  very  next  Act 
(1567,  c.  3)  narrates  that  divers  and  sundry  statutes  had  been  passed 
in  the  reigns  of  James  I.  and  his  successors  "not  agreeing 
with  God's  Holy  Word,  and  by  them  divers  persons  took  occasion 
to  maintain  idolatry  and  superstition  vnthin  the  Kirk  of  God,  and 
repressing  of  sik  persons  as  were  professors  of  the  said  Woi*d, 
wherethrough  divers  innocents  did  suffer."  And  accordingly  all 
such  Acts  are  annulled.  Here  again  it  is  clearly  implied  that 
these  Acts  were  an  injurious  innovation  on  the  proper  stat^  of 
matters — they  were,  as  is  said  in  the  end  of  the  Act,  "  not  agreeing 
with  God  his  Word,  and  now  contrary  to  the  Confession  of 
Faith  according  to  the  said  Word."  We  shall  see  afterwards  the 
effect  of  the  Confession  of  the  Faith,  which  is  here  introduced  as 
ratified  and  approved  in  "this  present  Parliament;"  and  we  now  pass 
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on  to  the  next  Act.  By  it  (1567,  c.  5)  the  mass  is  forbidden  under 
heavy  penalties.  These,  we  may  suppose,  are  obsolete;  but  we 
are  at  present  concerned  with  the  ground  of  the  legislation.  It 
is  thus  stated :  "  Forsameikle  as  Almighty  God  hy  his  maitt  true 
and  blessed  Word  lias  declared  the  reverence  and  honour  which 
should  be  given  unto  bim,  and  by  his  Son  Jesus  Christ  has  de- 
clared the  true  use  of  the  sacraments,  willing  the  same  to  be  used 
according  to  his  will  and  Word ;  by  whilk  it  is  Tudour  and  per- 
JUely  knawn  that  the  sacraments  of  Baptism  and  of  the  body  and 
blood  of  Jesus  Christ  have  been  in  all  times  hypast  eorrupled  by  the 
Papistical  Kirk  and  by  their  usurped  ministers."  Here  we  have  a 
very  full  declaration  of  the  way  in  which  the  statutes  view  the 
matter.  "  God's  Word  "  is  their  authority,  and  it  is  an  ancient  and 
public  thing,  which  had  been  obscured  and  *'  corrupted,"  but  was 
now  restored.  And  the  penal  legislation  is  founded  on  the  restored 
publicity.  It  prohibits  acts  done  "  in  quiet  and  secret  places,"  as 
the  same  Act  puts  it,  ''  notwithstanding  the  reformation  already 
made  according  to  God's  Word ; "  and  the  word  "  Re-formation  "  is 
to  be  here  taken  in  its  literal  and  etymological  sensa  The  statute 
which  follows, "  On  the  Kirk,"  is  of  the  highest  importance;  but  we 
shall  take  it  under  another  head.  The  last  of  the  group  we  shall 
mention  is  lo67,  c.  8,  appointing  a  coronation  oath  to  "  maintain 
the  true  religion  of  Christ  Jesus,"  and  to  rule  the  people  "  accord- 
ing to  the  lovable  laws  and  constitutions  received  in  the  realm, 
nowise  repugnant  to  the  said  Word  of  the  Eternal  God."  All  these 
statutes  of  1560  and  1567  (and  they  are  only  the  central  enacts 
iiients  among  many  others  of  the  same  sort)  speak  with  one 
voice.  They  make  "  God's  Word "  part  of  the  "  common  law  of 
the  world,"  to  use  Stair's  phrase ;  and  therefore  part  of  the  com- 
mon law  of  Scotland — indeed  its  first  and  most  sacred  part. 
And  they  condemn  allied  false  religion,  especially  that  of 
"  the  Paip,"  as  innovating  upon  and  a  corruption  of  this  law. 
But  in  addition  to  the  language  of  the  three  statutes  of  1567, 
revised  from  1560,  which  we  have  quoted,  there  is  a  still  more 
conclusive  consideration.  These  are  all  in  form  negative.  But 
the  intermediate  and  most  important  of  the  three  abolishes  all 
old  statutes  "  not  agreeing  with  God  his  Word,  and  now  con- 
trary to  the  Confession  of  the  Faith  according  to  the  said  Word, 

published  in  this  Parliament Of  the  whilk  Confession  of  the 

Faith  the  tenour  follows  ; "  and  it  is  then  engrossed  bodily  into  the 
statute.  (We  observe  here,  by  the  way,  a  fine  distinction  accu- 
rately kept  up.  The  old  liomanist  enactments  were  always  con- 
trary to  God's  Word  and  to  "  tlie  faith ; "  but  tliey  are  now  also 
contrary  to  the  Confession  of  that  faith.)  And  this  Confession  is 
positive  enough  in  all  conscience.  What  was  its  relation  to  these 
negative  statutes?  They  were  all  passed,  and  are  confirmed  as 
having  been  passed,  on  the  23nl  and  24th  August  1560.  But  the 
Confession  "was  passed  on  Saturday  of  ih^  previous  week;  as  the 
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appendix  to  1567,  c.  3,  narrates,  all  its  articles  were  **  read  in  the 
face  of  Parliament,  and  ratified  by  the  three  Estates,  at  Edinburgh 
the  17th  day  of  August,  the  year  of  God  1560  years."  It  is  plain 
therefore  that  chronologically,  as  well  as  in  order  of  nature  and  of 
logic,  the  adoption  by  Parliament  of  a  positive  Confession  of  the 
Faith,  or  of  "  the  religion,*'  as  it  was  called,  preceded  and  was  the 
foundation  of  all  these  special  statutes.  They  are  negative,  as  re- 
scinding and  forbidding  Acts  inconsistent  with  the  faith  which  the 
Estates  had  a  few  days  before  professed.  For  the  statutory  title  of 
this,  the  original  (and  perhaps  the  only  national)  Confession  of 
Scotland,  is,  "  The  Confession  of  the  Faith  and  Doctrine,  believed 
and  professed  by  the  Protestants  of  Scotland,  exhibited  to  the 
Estates  of  the  same  in  Parliament,  and  by  their  ptiblic  votes  author- 
iscd,  as  a  doctrine  grounded  upon  the  infallible  Word  of  OodP 
We  have  no  intention  of  going  into  the  contents  of  this  remarkable 
document,  whose  glow  of  conviction  as  to  the  objective  existence 
of  religious  truth  burns  strongly  after  three  hundred  years.  But 
no  one  can  read  it,  even  cursorily,  in  connection  with  the  Acts  with 
ode  of  which  it  is  incorporated,  without  coming  to  these  conclusions: 
(1)  It  represents  the  truth  which  it  confesses  as  the  old,  original, 
truth  revealed  by  God  to  man,  and  patent  to  all  in  Christian  times 
who  are  willing  to  receive  the  scriptural  revelation  without  overlay- 
ing it  with  human  additions  and  inventions ;  (2)  it  defines  the  "  true 
Kirk  "  primarily  by  its  possessing  this  true  doctrine,  and  asserts  that 
it  exists  in  Scotland  "  in  our  cities,  towns,  and  places  reformed ;" 
(3)  it  refers  to  the  "  Kirk  malignant,"  meaning  thereby  chiefly  the 
Koman  Catholic  "  usurpation  "  (as  another  statute  calls  it),  as  a  cor- 
ruption and  an  innovation  upon  truth,  and  an  aggression  upon  the 
true  Church.  Now  this  gives  us  a  complete  explanation  of  the  re- 
markable fact  that  the  leading  Acts  of  1560,  renewed  in  1567,  are 
all  negative,  prohibitory,  or  rescissory.  They  rescind  statutes 
•*  not  agreeing  with  God's  Word,"  and  they  prohibit  Papal  jurisdic- 
tion and  the  mass,  but  they  do  not  erect  or  establish  Protestant- 
ism. Protestantism,  according  to  the  idea  which  pervades  all  of 
them,  is  the  original  truth  which  these  excrescences  had  obscured ; 
and  now  that  these  are  swept  away,  "God's  Word"  remains  as 
already  a  foundation  of  the  law  of  Scotland — a  foundation  which 
may  be  confessed  and  may  be  built  upon,  but  which  has  not  to  be 
laid.     It  is  part  of  the  common  law. 

Now,  how  does  all  this  bear  upon  the  existence  of  a  hierarchy 
appointed  by  the  Pope  in  1 560,  or  in  1878  ?  In  the  first  place,  it 
was  not  merely  forbidden  by  an  isolated  statute ;  it  had  a  whole 
cluster  of  statutes,  and  system  of  legislation,  more  or  less  against  it. 
In  the  next  place,  these  statutes  proceed  upon  and  enounce  certain 
general  religious  principles  as  principles  of  law,  and  on  these 
principles  tbey  base  the  particular  statutory  prohibitions  of  the 
hierarchy  and  the  mass.  Jn  the  third  place,  if  we  assume  that 
these  statutes  subsist  (though  their  pains  and  penalties  are  no  longer 
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enforceable,  then  the  new  hierarchy  in  1878^  as  tnily  as  the  old,  is 
stinck  at  directly  by  the  statute  1567,  c.  2,  but  much  moie  weightily 
by  the  general  religious  principles  confessed  and  affirmed  by  cdl  the 
statutes  as  underlying  them  alL 

3.  We  have  said  little  hitherto  of  statutes  in  favour  of  the  Re- 
formed Church.    It  can  scarcely,  indeed,  be  said  that  there  was  any 
enactment  establishing  it  till  1567:  the  Confession  and  statutes  of 
1560  at  the  most  established  **  The  Beligion,"  as  it  was  called,  leav- 
ing the  Church  to  its  own  r^>;alation.     Of  course  the  long  line  of 
statutes  in  favour  of  the  Church  in  1567, 1572,  and  1690  are  of 
great  importance  as  in  other  respects  so  in  this :  they  all  more  or 
less  confirm  the  original  Protestant  position  taken  up  in  1560,  and 
they  carry  down  the  general  law  so  as  to  show  that  it  at  least 
(whatever  may  have  become  of  pains  and  penalties)  is  not  repealed 
or  in  desuetude.     But  we  have  reserved  this  matter  because  it 
raises  a  finer  question  than   that  with  which  we  have  already 
dealt.      The  great  Befonnation  statute  about  the  Kirk  is  1567, 
c.   6,   which  defines  what  tlie  Estates  of  Scotland  hold  to   be 
"the  only  true    and  holy  Kirk  of  Jesus  Christ   within    this 
realm."      Now,  was  this    a  wholly  new   Church,   dating  from 
1560,  or  was  it  a  continuation  or    reproduction  of  a  Church 
existing  previously  in  Scotland  ?    The  question  is  by  no  means  an 
easy  one,  even  on  the  ecclesiastical  side.    On  the  one  hand,  the 
violent  revulsion  in  Scotland,  more  than  in  most  countries,  from 
Bomanism,  makes  it  appear  as  if  there  was  an  absolute  break  of 
continuity.     On  the  other  hand,  Knox,  in  cases  where  it  was  con- 
venient to  do  so,  e.g.  in  claiming  "  the  patrimony  of  the  Kirk," 
made  no  scruple  to  assert  a  succession  and  right  of  inheritance.   Let 
us,  however,  confine  ourselves  to  the  statutes.    The  leading  Act, 
"  Anent  the  true  and  holy  Kirk,  and  of  them  that  are  declared  not 
to  be  of  the  samin "  (1567,  c.  6),  speaks  only  of  the  present  and 
future,  declaring  the  ministers  of  the  Evangel  "  whom  God  has  now 
raised  up  amongst  us  or  hereafter  shall  raise,"  and  the  people  pro- 
fessing and  communicating  with  them  (all  "  according  to  the  Con- 
fession of  the  Faith"  before  mentioned),  to  be  the  oidy  Church  in 
the  land.     This  rather  looks  a  res  noviter.    But  a  similar  Act,  of  a 
later  date  (1579,  c.  69),  has  a  suggestive  variation  of  phrase.    It 
declares  "  that  there  is  no  other /ace  of  Kirk  nor  other /ace  of  reli- 
gion than  is  presently,  by  the  favour  of  God,  established  within 
this  realm."    This  reminds  us  of  a  striking  passage  of  Knox,  where 
he  declares  it  to  have  been  the  end  of  all  his  efforts  "  that  the 
reverend  face  of  the  primitive  and  apostolic  Kirk  should  be  reduced 
again  to  the  eyes  and  knowledge  of  men."    But  it  also  raises  the 
question  whether,  as  the  statutes  of  1560  seem  to  intimate  that 
there  was  a  true  religion  anterior  to  the  false  "  face"  of  religion  in 
Eomish  times,  so  they  do  not  hold  also  that  there  was  a  true  Kirk 
even  in  Scotland,  though  with  a  false  face  superinduced.    We  saw 
that  the  statute  1567,  c.  3,  abolishing  Popish  Acts  of  all  the  pre- 
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vious  reigns  as  far  back  as  James  I.,  spoke  of  them  as  Acts  by 
which  "divers  persons  took  occasion  to  maintain  idolatry  and 
superstition  vrithin  the  Kirk  of  God/'  which  certainly  looks  like 
an  acknowledgment  of  a  previously  existing  Kirk,  disfigured  and 
vexed  by  innovations.  A  stronger  indication,  perhaps,  is  found  in 
the  statutes  which  go  back  upon  what  the  Acts  of  previous  reigns 
bad  described  as  the  ''freedom  of  holy  Kirk."  Thus  the  Act 
1571,  c.  35,  "ratifies  and  approves  all  and  whatsomever  Acts  and 
statutes  made  of  before  by  our  Sovereign  Lord,  or  his  predecessors, 
anent  the  freedom  and  liberty  of  the  true  Kirk  of  Grod,  and  Religion 
now  publicly  professed  within  this  realm."  The  reference  certainly 
seems  to  be  to  the  long  series  of  statutes,  1424,  c.  1 ;  1424,  c.  26 ; 
1443,  c.  7;  1446,  c.  1;  1489,  c.  7;  1515,  c.  1;  1535,  c.  9;  1535, 
c.  36  ;  1551,  c.  7 ;  1551,  c.  18 ;  and  an  attempt  is  apparently  made 
to  reckon  these  as  in  favour  of  an  institute  identical  with  the  newly 
reformed  Church.  That  institute  must  have  been  the  invisibly 
Church  within  Bomanism,  not  the  hierarchy  or  episcopate,  which 
was  swept  away  as  part  of  the  corruption  and  usurpation.  It  must 
be  remembered  that  on  the  reformed  principles  the  true  Church 
is  not  necessarily  defined  by  outward  notes  or  external  organiza- 
tion; and  that  even  those  who  spoke  most  strongly  against  its 
organization  under  Home,  held  that  a  Church  might  exist  along- 
side or  within  ever  so  much  corruption — "  be  the  number  never  so 
few,  a'bout  two  or  three,  there  without  all  doubt  is  the  true  Kirk 
of  Christ."     (1567,  c.  3). 

These  things  give  a  hint  how  it  may  conceivably  have  been 
held  that  the  statute  law,  and  even  the  common  law  of  Scotland, 
before  the  Keformation,  were  substantially  in  favour  of  the  Kirk, 
in  the  universal  and  reformed  sense;  and  needed  merely  the 
statutory  striking  off  of  excrescences,  by  the  Acts  we  have  quoted. 
But  this  view  is  hinted  at  in  our  statute-book  rather  than  formally 
adopted  ;  and  considering  how  early  our  nation  and  Church  came 
into  close  relations  with  Bome,  it  is  well  that  no  such  questionable 
antiquarianism  has  been  deliberately  founded  upon.  The  statutes 
of  the  Beformation  are  against  Bome  and  its  hierarchy,  and  they 
found  themselves  in  this  respect  upon  a  common  law  which  they 
represent  as  fundalnental  to  Scotland.  Such  a  law  mig/U  be 
fundamental  as  being  our  ancient  and  consuetudinary  law;  but 
vhat  the  statutes  mean  is  obviously  rather  the  fundamental 
law  of  Christendom,  and  indeed  of  the  world — a  law  which 
had  for  centuries  been  overlaid  here  by  excrescences  imported 
from  a  foreign  jurisdiction.  The  foreign  jurisdiction  and  its 
religious  innovations  being  abolished  by  statute,  the  fundamental 
truth  remains  and  is  acknowledged  as  fundamental  law. 

A.  T.  I. 
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FAMOUS  SCOTTISH  TBIALS. 

KATHERIXE  NAIKK  AXD  PATRICK  OGILVIE  FOB  MURDER, 

In  the  year  1765  a  trial  took  place  before  the  High  Court  of  Justi- 
ciary which  created  intense  interest  among  the  public,  not  only  on 
account  of  the  nature  of  the  crime  charged,  but  from  the  youth  and 
social  position  of  the  prisoners  themselyes,  and  the  conflicting  testi- 
mony which  was  given  as  to  the  deeds  allied  to  have  been  com- 
mitted. Besides  being  an  interesting  and  important  trial  in  itself, 
it  was  foUowed  by  a  series  of  circumstances  which  threw  a  halo  of 
romance  round  the  whole  aflair,  and  formed  a  leading  topic  of  con- 
versation and  gossip,  both  at  the  time  it  occurred  and  long  afterwards, 
in  the  quiet  old  metropolis  of  Scotland.  The  story  has  more  than 
once  been  told  since  that  time ;  but  as  it  is  probable  that  many  of  the 
readers  of  the  Journal  have  never  met  with  any  of  the  accounts,  we 
venture  to  think  that  a  short  statement  of  the  principal  features  of 
the  case  will  not  be  found  altogether  destitute  of  interest  and  in- 
struction, illustrating  as  they  do  the  criminal  procedure  of  our 
Supreme  Court  in  the  last  century.  Our  account  is  chiefly  taken 
from  a  report  of  the  case  which  was  published  at  the  time,  but  a 
good  deal  of  incidental  information  is  to  be  found  in  Wilson's 
"  Memorials  of  Edinburgh"  and  other  antiquarian  books. 

ELatherine  Nairn  was  the  daughter  of  Sir  fiobert  Nairn,  Baronet, 
of  Dunsinnane.  She  was  a  young  lady  of  remarkable  personal 
attractions,  united,  however,  to  a  character  of  levity  and  indiscretion. 
She  was  married  when  barely  nineteen  to  Thomas  Ogilvie  of  East- 
miln,  in  the  county  of  Forfar,  a  gentleman  well  advanced  in  years, 
and,  according  to  the  prisoner's  statement,  of  small  fortune,  though, 
if  this  was  the  case,  it  is  somewhat  difficult  to  see  the  inducement 
she  had  to  marry  him.  The  wedding  took  place  in  the  lattex  part 
of  January  1765.  At  this  time  there  was  living  in  the  house  of 
Eastmiln  Patrick  Ogilvie,  the  laird's  brother :  he  was  a  lieutenant 
in  the  89th  Foot,  and  was  home  on  sick-leave  from  India.  There 
was  another  inmate  of  the  house  whom  we  must  mention :  this  was 
a  cousin  of  the  laird,  Ann  Clark.  She  seems  to  have  been  a  woman 
of  very  dissolute  character.  The  reason  of  her  presence  at  Eastmiln 
was  to  try  to  reconcile  the  family  there  with  another  brother  of  the 
laird,  Alexander  Ogilvie,  who  had,  it  seems,  been  "  cut"  by  lus 
friends  on  account  of  some  m&cdliance  he  had  made.  Such  being 
the  domestic  relationships  of  the  Ogilvies,  Mr.  Ogilvie,  the  laird, 
was  seized  with  sudden  illness  on  the  &th  of  June,  little  more  than 
four  months  after  his  marriage,  and  died  in  the  course  of  that  night 
Investigations  were  made  by  the  authorities,  and  the  result  was  that 
Katherine  Nairn  and  her  brother-in-law,  Patrick  Ogilvie,  were 
brought  up  at  the  bar  of  the  High  Court  of  Justiciary  on  the  5th 
of  August  1765,  charged  with  the  crimes  of  incest  and  murder.  It 
is  the  story  of  this  trial  which  we  now  propose  to  relate,  freed  as 
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much  as  possible  from  the  prolixity  and  repetitions  of  the  contem- 
porary report. 

It  was,  we  may  be  certain,  with  much  reluctance  that  all  the 
parties  connected  with  the  case  found  themselves  immured  in  an 
ill-ventilated  court-house  on  a  hot  day  in  August  Six  perspiring 
Senators  sat  on  the  Bench :  the  accomplished  and  able  Lord  Justice- 
Clerk  Sir  Gilbert  Elliot  presided ;  Lord  Auchinleck  was  next  him ; 
then  came  the  eloquent  Andrew  Pringle,  Lord  Alemoor,  a  judge 
little  remembered  now,  but  whose  opinions,  Carlyle  says,  were 
delivered  with  more  dignity,  clearness,  and  precision  than  any  judge 
he  ever  heard  either  in  Scotland  or  England ;  the  thin  figure  of 
Lord  Kames,  who  had  now  been  upwards  of  twenty  years  on  the 
Bench,  was  next,  ever  ready  to  dispute  with  much  ingenuity  the 
opinions  of  his  brethren — 

**  Alemoor  the  judgment  as  illegal  blames  ; 
*  'Tis  equity,  you  b h ! '  replies  Lord  Kames." 

The  remaining  judges  were  Lords  Pitfour  and  Coalstoun,  both 
eminent  lawyers  in  their  day.  The  Crown  counsel  were  the  Lord 
Advocate,  Miller  of  Barskimming;  the  Solicitor-General,  Mont- 
gomery ;  Sir  David  Dalrymple,  Mr.  Patrick  Murray,  and  Mr.  David 
Kennedy.  The  counsel  for  the  defence  were  Alexander  Lockhart, 
David  Graeme,  David  Eae  (who  attained  celebrity  as  the  eccentric 
Lord  Eskgrove),  Andrew  Crosbie  (afterwards  Dean  of  Faculty),  and 
Henry  Dundas  (Lord  Melville),  who  had  been  admitted  to  the 
Faculty  the  previous  year.  There  was,  then,  no  lack  of  talent 
either  on  the  Bench  or  at  the  Bar,  and  the  cumbrous  and  lengthy 
procedure  of  those  days  aflTorded  ample  opportunity  for  the  display 
of  ingenuity  and  learning  in  debate. 

The  first  day  of  the  trial  was  entirely  occupied  with  discussions 
on  the  relevancy  of  the  indictment.  This  document,  instead  of,  as 
now,  briefly  stating  the  nature  of  the  crime  libelled,  and  the  time, 
place,  and  manner  of  its  commission,  embodied  in  itself  a  long 
detailed  account  of  the  perpetration  of  the  crimes  in  question,  and 
embraced  all  sorts  of  tittle-tattle  down  to  the  exclamations  which 
the  various  parties  used  on  certain  occasions.  All  this  story  was 
read  over,  according  to  the  fashion  of  the  time,  to  the  prisoners,  both 
of  whom,  on  being  asked  in  the  usual  manner  what  they  had  to  say, 
pleaded  not  guilty.  Their  counsel  then  read  what  were  termed 
their  "  signed  defences ; "  these  were  two  lengthy  documents  giving 
the  history  of  the  case  from  the  prisoners'  point  of  view,  and  urging 
several  reasons  why  the  indictment  should  not  be  held  relevant. 
It  is  not  necessary  to  discuss  these  documents  at  present,  as  we 
shall  more  easily  and  succinctly  narrate  the  story  when  we  examine 
the  evidence  of  the  witnesses  in  detail ;  it  is  sufficient  to  say  that 
after  the  arguments  for  the  prisoners  had  been  duly  replied  to  by 
the  Crown,  the  libel  was  found  relevant,  and  the  trial  adjourned  for 
a  week,  to  commence  on  the  Monday  after,  at  seven  o'clock  in  the 
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morning !  A  petition  was  the  next  day  presented  by  the  prisoners, 
praying  to  have  Ann  Clark,  who  they  allied  had  a  bitter  hatred 
against  them,  to  be  confined  separately,  so  that  she  might  not  be 
able  to  communicate  with  the  other  witnesses.  This  petition  was 
granted,  and  the  trial  came  on  in  due  course  on  the  day  fixed. 
After  a  jury,  consisting,  it  may  be  remarked,  of  very  intelligent  and 
superior  men,  most  of  them  landed  proprietors  in  the  neighbour* 
hood,  had  l)een  sworn,  the  evidence  for  the  Crown  began  to  be  led. 
The  first  chaige  to  which  the  witnesses  were  called  upon  to  speak 
was  the  subsistence  of  the  aU^ed  intrigue  between  the  prisoners. 

The  first  three  witnesses  who  were  called  were  persons  living  in 
the  district,  and  spoke  generally  to  having  seen  various  acts  of 
familiarity  pass  between  the  prisoners^  Their  evidence  did  not, 
however,  apply  to  any  acts  beyond  mere  indiscretions.  After  some 
objections  on  behalf  of  the  panels,  which  were  repelled,  Katherine 
Campbell,  formerly  a  servant  in  Eastmiln,  was  put  in  the  witness- 
box,  and  examined  by  the  aid  of  a  Gaelic  interpreter.  If  her  story 
is  to  be  believed,  there  might  be  some  grounds  for  suspecting  the 
prisoners  of  an  improper  intimacy ;  but  her  evidence  is  very  con- 
fused, and  she  broke  down  under  cross-examination:  altogether 
the  impression  conveyed  by  her  testimony  is  not  favourable  to  the 
credibility  of  the  witness.  Ann  Clark,  to  whom  we  have  formerly 
referred,  was  then  called :  she  was  not  allowed  to  take  her  place  as  a 
witness,  however,  without  strong  objections  from  the  prisoners,  and 
her  character  was  aissailed  in  a  series  of  charges  which  made  her  out 
to  be  one  of  the  most  worthless  women  in  existence,  and  asserted 
that  she  had  deadly  malice  and  inveterate  ill-will  against  the 
prisoners.  The  objections  were  repelled,  and  she  proceeded  to  give 
her  evidence,  which  was  to  the  efifect  that,  from  what  had  come 
under  her  own  observation,  she  had  no  doubt  that  the  prisoners  had 
a  liaison  together,  that  she  had  expostulated  with  Mrs.  Ogilvie  on 
the  subject,  and  had  also  mentioned  the  matter  to  the  mother  of 
the  laird,  who  was  also  living  at  that  time  at  EastmiliL  The  old 
lady  communicated  what  she  had  heard  to  her  son  the  laird,  and 
in  consequence  there  was  a  quarrel  between  the  brothers,  and 
Lieutenant  Patrick  Ogilvie  was  ordered  out  of  the  house,  which  he 
accordingly  left.  This  happened  on  Thursday  the  23rd  of  May. 
After  the  lieutenant's  departure  there  appears  to  have  been  a 
scene  between  the  husband  and  wife,  and  there  was  some  talk 
of  a  separation,  but  the  quarrel  blew  over.  The  witness  averred 
that  previous  to  this  time  Mrs.  Ogilvie  had  on  several  occasions 
expressed  her  desire  to  the  witness  to  poison  her  husband,  and  that 
on  the  day  on  which  Patrick  left  she  had  told  her  that  she  had 
prevailed  upon  the  lieutenant  to  procure  and  send  her  poison  for 
the  purpose.  Some  days  then  elapsed  without  anything  of  impor- 
tance occurring,  but  on  Wednesday  the  5th  of  June  Mrs.  OgUvie 
informed  the  witness  that  she  had  received  a  letter  from  the  lieu- 
tenant through  Elizabeth  Sturrock,  one  of  the  servants,  in  which 
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he  told  her  that  the  poison  was  at  Alyth,  and  that  it  would  be  sent 
by  the  hands  of  Andrew  Stewart,  his  brother-in-law.  The  witness 
expostulated,  according  to  her  own  account,  with  Mrs.  Ogilvie  on 
the  wickedness  of  her  conduct,  but  without  effect,  and  in  the 
evening  Stewart  arrived,  and  admitted  to  the  witness  in  a  private 
conversation  that  he  was  the  bearer  of  two  phials  for  Mrs.  Ogilvie, 
whereon  the  witness  said  that  they  were  "black  drugs."  Mrs. 
OgUvie  and  Stewart  having  gone  out  together,  the  witness  and  old 
Mrs.  Ogilvie — or  "Lady  Eastmiln,"  as  she  was  called — had  a  con- 
versation about  the  matter,  in  which  they  resolved  to  caution  the 
laird  against  taking  anything  from  his  wife,  without  however 
telling  him  specifically  that  she  was  in  the  possession  of  poison. 
The  witness  then  went  to  the  Kirkton  for  the  purpose  of  consult- 
ing the  minister  on  the  subject,  but  did  not  find  him  at  home. 
She  met,  however,  on  her  way  back,  Stewart,  Mrs.  Ogilvie,  and  her 
husband,  and  she  took  the  opportunity  of  the  two  former  walking 
on  together  to  warn  the  laird  of  his  danger ;  he  answered  that  he 
understood  what  she  meant,  but  that  he  would  not  take  anything 
from  his  wife.  This  witness  also  said  that  Mr.  and  Mrs.  Ogilvie  had 
had  a  quarrel  that  morning,  and  that  he  had  gone  away  early  in 
the  morning  and  come  back  at  night  saying  he  felt  ill,  and  then 
went  to  bed  without  supper.  On  that  evening  Andrew  Stewart, 
old  Mrs.  Ogilvie,  and  the  witness  had  a  conversation  about  the 
drugs  which  he  had  brought  from  the  lieutenant,  and  it  was  agreed 
■  that  if  possible  they  should  be  got  out  of  young  Mrs.  Ogilvie's 
possession.     There  the  matter  rested  for  the  night. 

Next  morning,  when  the  witness  came  down  to  breakfast,  she 
found  that  tea  had  been  made  rather  earlier  than  usual,  and 
that  Mrs.  Ogilvie  had  already  taken  some  up  to  her  husband  in 
bed.  It  was  an  unusual  thing  for  the  laird  not  to  come  down  to 
breakfast  During  that  meal  the  female  prisoner  went  out  of  the 
room  once  or  twice,  and  at  length  came  in,  saying  that  the  laird 
had  been  taken  very  ill ;  whereupon  old  Lady  Eastmiln  told  the 
witness  to  go  and  see  how  he  was,  which  she  did,  and  found  him 
apparently  "  in  a  dying  condition."  Having  reported  this  to  the  old 
lady,  she  was,  about  midday,  sent  up  again,  "  to  keep  him  from 
those  two  women,"  as  his  mother  said,  meaning  thereby  his  wife 
and  a  servant,  Elizabeth  Sturrock,  of  whom  we  shall  hear  more 
hereafter.  The  witness  was  now  in  attendance  upon  Mr.  Ogilvie 
until  his  death,  which  occurred  about  twelve  hours  after.  She 
described  his  symptoms  with  great  minuteness :  they  consisted  in 
severe  purging  and  vomiting,  intense  thirst,  a  burning  pain  at  the 
heart,  and  constant  restlessness  of  the  limbs.  He  ssdd  to  one  James 
Millam,  who  was  assisting  in  the  room,  that  it  was  "  strong  poison" 
or  "rank  poison"  that  was  killing  him;  and  when  his  mother 
reproached  him  for  breaking  his  promise  in  taking  anything  from 
his  wife,  he  replied,  "  It  is  too  late  now,  mother ;  but  she  forced  it 
ou  me."    There  seems  to  have  been  some  conversation  about  send- 
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ing  for  a  surgeon,  and  indeed  one  was  eventually  sent  for,  but  did 
not  reach  the  house  until  too  late.  The  next  morning  the  lieu- 
tenant arrived,  having  been  residing  in  the  neighbourhood,  and  the 
witness  informed  him  that  she  knew  of  his  having  sent  the  poison ; 
whereupon  the  lieutenant,  with  great  concern  and  confusion,  said, 
that  suppose  he  had  sent  it  to  her,  he  did  not  think  she  had  such 
a  barbarous  heart  as  to  give  it.  On  cross-examination  of  the  wit- 
ness by  the  prisoners'  counsel,  nothing  very  material  was  elicited : 
no  one  had  been  present  at  the  conversations  between  old  Lady 
Eastmiln  and  her.  There  is  also  some  vague  and  rather  confusing 
evidence  about  Alexander  Ogilvie  having  been  at  Eastmiln,  but  that 
was  probably  not  till  after  the  laird's  death.  Immediately  after 
that  occurrence  the  witness  was  dismissed  from  the  house  by  Mrs. 
Ogilvie. 

Such  was  the  story  told  by  Ann  Clark,  and  if  her  statements 
were  true,  they  pointed  strongly  against  the  innocence  of  the 
prisoners.  Still,  her  assertions  were  but  vague,  and  in  regard  to 
the  death  of  Mr.  Ogilvie,  at  least,  though  the  circumstances  might 
be  suspicious,  there  was  no  actual  proof  of  poison  having  been 
administered  by  any  one,  or  indeed  of  poison  having  been  brought 
into  the  house  at  all.  It  may  be  remarked  that  old  Mrs.  Ogilvie  was 
not  called  to  give  evidence  in  the  trial.  The  next  witness  was  the 
servant  who  carried  the  letters  between  Mrs.  Ogilvie  and  the  lieu- 
tenant after  the  latter  had  left  Eastmiln.  After  stating  her  reasons 
for  believing  the  existence  of  an  intrigue  between  the  two  prisoners, 
Elizabeth  Sturrock,  the  girl  in  question,  stated  that  on  three  occa- 
sions she  had  conveyed  letters  privately  from  Mrs.  Ogilvie  to  her 
brother-in-law  and  taken  back  answers.  She  also  said  that  on  the 
morning  on  which  the  laird  had  been  taken  ill  he  had  been  out, 
but  returned,  complaining  of  sickness :  the  witness  then  gave  the 
details  of  his  symptoms,  adding  that  he  said  that  woman  (meaning 
his  wife)  had  poisoned  him,  and  expressed  a  desire  that  she  should 
not  come  near  him.  The  day  after  the  laird's  death  the  lieutenant 
came  to  Eastmiln,  and  had  an  interview  with  Mrs.  Ogilvie  in  a 
stable,  which  lasted,  however,  only  four  or  five  minutes.  Both  the 
prisoners,  on  hearing  shortly  after  that  the  matter  was  to  be  taken 
up  by  the  authorities,  desired  the  witness  to  say  that  she  had  seen 
the  cup  of  tea  made  by  Mrs.  Ogilvie,  had  drunk  some  of  it  pre- 
viously to  its  being  given  to  the  laird,  and  had  finished  what  he 
left,  promising  that  if  she  did  so  she  would  be  well  looked  after  for 
the  rest  of  her  life.  The  witness  also  said  that  she  took  the  bowl 
out  of  which  Mr.  Ogilvie  was  said  to  have  drunk  the  poisoned  tea, 
and,  observing  "  something  greasy  in  the  bottom  of  it,"  put  some 
broth  into  it,  and  administered  it  to  a  dog,  which,  however,  displayed 
no  evil  effects  from  taking  it.  She  denied  having  been  tampered 
with  by  Ann  Clark,  and  declared  she  had  no  motive  but  to  tell 
the  truth. 

Ann  Sampson,  another  of  the  servants  at  Eastmiln,  was  next 
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called,  and  after  deponing  to  the  intimacy  which  existed  between 
the  two  prisoners,  and  which,  from  circumstances  which  came  under 
her  own  observation,  appeared  to  be  of  a  criminal  character,  stated 
that  on  the  murning  of  the  day  on  which  the  laird  died  she  saw 
Mrs.  Ogilvie  make  up  the  bowl  of  tea  in  presence  of  old  Lady 
Eastmiln  and  Ann  Clark ;  that  she  followed  her  mistress  upstairs 
on  some  domestic  duty,  and  saw  her  go  into  a  closet  and  there  stir 
the  tea,  but  did  not  see  anything  put  into  it ;  Mrs.  Ogilvie,  how- 
ever, angrily  ordered  her  downstairs.  Mr.  Ogilvie's  illness  was  then 
<lescribed  in  much  the  same  terms  as  the  other  witnesses  used ;  but 
in  the  course  of  the  morning  Sampson  was  ordered  to  carry  up  some 
clean  drinking-wat^r  to  the  laird.  She  put  this  water  in  the  same 
bowl  as  the  tea  had  been  in,  having  previously  rinsed  it  out  or 
*'  synded"  it  with  water,  because  it  appeared  to  be  greasy  and  white ; 
but  even  after  this  rinsing  a  little  sediment  remained.  She  took 
up  the  bowl  to  her  master,  who  when  he  saw  it  immediately  cried 
out,  "  D — n  that  bowl,  for  I  have  got  my  death  in  it  already !"  The 
rest  of  the  evidence  of  this  witness  corroborated,  in  the  main,  that 
of  the  others. 

Lieutenant  Ogilvie's  brother-in-law,  Andrew  Stewart,  who,  we 
have  seen,  brought  certain  phials  to  Mrs.  Ogilvie,  was  next  exa- 
mined. The  principal  fact  that  he  deponed  to  was  his  getting  from 
the  lieutenant  a  phial  which  he  was  told  contained  laudanum,  a 
small  paper  packet  of  what  were  said  to  be  salts,  a  sealed  letter,  and 
a  loose  paper  of  directions  as  to  how  the  laudanum  was  to  be  used : 
these  he  was  enjoined  to  deliver  into  Mrs.  Ogilvie's  own  hands. 
Witness  could  not  state  positively  whether  he  got  one  or  two  phials, 
but  thought  there  was  only  one.  Ann  Clark,  it  may  be  remembered, 
had  said  there  were  two.  He  then  referred  to  the  conversations 
between  Lady  Eastmiln,  Miss  Clark,  and  himself,  and  stated  that 
he  heard  the  old  lady  caution  the  laird  to  take  nothing  from  his 
wife's  hand-  He  also  heard  Mrs.  Ogilvie  say  that  she  led  a  very 
unhappy  life  with  her  husband,  and  wished  him  dead,  or,  if  that 
could  not  be,  that  she  herself  were  dead.  When  tlie  laird  came 
home  the  night  before  his  death  he  supped  with  his  family,  but 
mentioned  that  he  had  "  swarfed"  or  fainted  on  the  hill  that  day ; 
he  then  took  a  dram,  and  seemed  well  and  hearty.  The  occurrences 
of  the  next  morning  were  then  spoken  to  as  before,  the  witness 
stating  that  it  was  owing  to  his  leaving  the  house  early  that  break- 
last  was  sooner  tlian  usual  Mrs.  Ogilvie  was  at  first  unwilling 
to  send  for  a  doctor,  but  eventually  consented  to  Mr.  Meik  of  Alyth 
being  sent  for.  All  the  things  which  had  been  brought  by  witness 
from  the  lieutenant  were  put  by  Mrs.  Ogilvie  into  a  drawer  in  her 
bedroom,  and  there  was  some  talk  between  witness  and  Ann  Clark 
of  breaking  open  this  drawer  and  taking  them  out,  but  nothing  was 
done.  He  also  stated  that  Mr.  Ogilvie  was  rather  a  delicate,  or,  as 
he  expressed  it,  a  "  tender"  man,  and  had  been  complaining  some 
time  previous  to  his  death.     After  that  event  witness  had  urged 
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the  lieutenant  to  make  his  escape  if  guilty,  but  that  gentleman 
assevered  that  God  and  his  own  conscience  knew  he  was  innocent. 

Such  were  the  witnesses  who  spoke  to  the  events  occurring  at 
the  house  of  Eastmiln  at  the  time  of  the  laird's  death.  There  is 
no  doubt  that  their  evidence  forms  a  very  connected  story,  and  the 
testimony  of  each  witness  agreed  with  that  of  the  others  in  all 
important  particulars,  though  no  doubt  much  irrelevant  matter 
was  admitted  which  nowadays  would  not  be  listened  to.  If  we 
are  to  believe  these  persons,  there  is  no  doubt  that  the  prisoners 
were  guilty  of  a  criminal  correspondence,  that  Mrs.  Ogilvie  had 
received  cei-tain  packets  from  the  lieutenant,  and  that  the  laird 
had  died  under  circumstances  which  pointed  strongly  to  his  death 
having  been  occasioned  by  partaking  of  poison  administered  in  a 
bowl  of  tea  by  the  hands  of  his  wife.  The  Crown  now  set  them- 
selves the  task  of  proving  what  the  poison  was,  and  how  it  had 
been  procured.  Dr.  Carnegie,  a  surgeon  in  Brechin,  deponed  to 
his  having  sold  to  Lieutenant  Ogilvie,  in  the  end  of  May,  a  phial 
of  laudanum  and  nearly  an  ounce  of  arsenic  in  a  packet,  or  at 
least  a  powder  which  the  doctor  had  labelled  arsenic,  and  which  he 
believed  to  be  such.  The  circumstances  of  the  purchase  were 
minutely  given,  but  it  is  not  necessary  to  go  into  them  in  detail ; 
they  were  corroborated  by  other  two  witnesses. 

Dr.  Meik  of  Alyth  spoke  to  his  having  been  sent  for  to  see  Mr. 
Ogilvie,  but  only  arrived  two  hours  after  he  had  died.  Mrs.  Ogilvie 
appeared  to  be  in  great  grief,  and  asked  the  witness  that  whatever 
he  might  think  was  the  cause  of  her  husband's  death,  he  would 
conceal  it  from  the  world.  No  examination  of  the  body  was  made 
at  the  time,  but  five  or  six  days  afterwards  both  Dr.  Meik  and  Dr. 
Bamsay  of  Cupar  saw  it,  and  observed  that  the  nails  and  part  of 
the  breast  were  discoloured,  and  the  tongue  considerably  swollen. 
Neither  of  these  gentlemen,  however,  having  seen  any  one  who  had 
died  of  poisoning  of  any  sort,  could  speak  with  certainty  to  the 
cause  of  the  symptoms.  They  wished  certainly  to  open  the  body, 
but  Alexander  Ogilvie,  the  brother  of  the  deceased,  who  had  arrived 
at  Eastmiln,  would  not  allow  it  unless  Dr.  Ogilvie  of  Forfar  were 
present.  That  gentleman  only  arrived  after  the  others  had  gone, 
and  he  was  equally  unable  to  speak  positively  as  to  the  cause  of 
death.  The  body  was  then  buried  without  any  examination  of  the 
stomach,  a  proceeding  which  does  not  reflect  much  credit  on  the 
authorities  of  the  district  The  Crown  endeavoured  to  bolster  up 
their  evidence  by  calling  Dr.  Smith  of  Edinburgh,  who  had  once  had 
a  case  of  poisoning  by  arsenic  under  his  care.  He  described  the  well- 
known  external  symptoms  during  life,  but  admitted  that  similar 
symptoms  might  be  produced  by  other  causes ;  he  also  said  that 
the  body  after  death  presented  no  abnormal  appearance  externally. 
Some  additional  evidence  was  led  as  to  the  laird's  having  said  that 
he  was  poisoned,  and  as  to  Mrs.  Ogilvie  having  been  in  the  closet 
At  the  top  of  the  stairs  when  Ann  Sampson  was  speaking  to  her. 
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Three  letters  of  the  female  prisoner  were  also  read,  one  to  the 
lieutenant,  and  the  other  two  apparently  to  her  husband.  The 
declarations  were  then  read.  The  lady  avers  in  hers  that  what 
she  got  from  the  lieutenant  were  salts  and  laudanum  for  her  own 
use,  she  not  being  well.  She  does  not  allude  to  the  alleged  intrigue 
in  any  way.  The  lieutenant's  story  is  much  the  same ;  he  denied 
getting  any  powder  or  laudanum  from  Dr.  Carnegie,  and  states  that 
the  scdts  and  laudanum  which  he  sent  Mrs.  Ogilvie  were  taken 
from  his  own  medicine-chest  which  he  used  in  India.  These 
declarations  were  taken  at  Forfar  before  the  SherifT-Substitute 
there;  when  the  panels  were  removed  to  Edinburgh,  they  were 
again  subjected  to  a  series  of  interrogatories  at  the  hands  of  Mr. 
James  Balfour  of  Pilrig,  the  Sheriff-Substitute  of  Edinburgh.  The 
queries,  some  of  them  of  a  ludicrous  enough  nature,  are  given  in 
the  report  of  the  trial,  but  as  to  the  great  majority  of  them  both 
the  prisoners  refused  to  give  any  replies,  there  is  no  need  to 
repeat  them  here,  although  they  were  read  to  the  jury.  The  case 
for  the  Crown  was  now  closed,  and  the  exculpatory  evidence  led ; 
there  was  a  list  of  no  less  than  108  witnesses  for  the  prisoners,  but 
of  these  only  eleven  were  called.  Most  of  them  spoke  to  Mr. 
Ogilvie  having  been  in  a  weak  state  of  health  for  some  time  before 
his  death,  and  especially  that  he  had  been  complaining  on  the  day 
immediately  preceding  that  occurrence.  James  Millam,  one  of  the 
laird's  tenants,  and  who  had  been  previously  examined  for  the 
prosecution,  stated  that  he  knew  Mr.  Ogilvie  very  well,  his  house 
being  within  a  "  penny-stone  cast "  of  Eastmiln.  His  testimony  as 
to  the  state  of  the  laird's  health  prior  to  his  death  is  very  strong. 
Four  days  before  his  decease  Mr.  Ogilvie  complained  to  the  witness  of 
a  gravel  and  a  colic,  and  said  that  he  could  not  live  if  he  did  not  get 
the  better  of  it :  on  the  Tuesday  he  was  very  ill,  and  refused  supper, 
saying  "  that  he  would  have  no  supper  but  the  fire  ;  and  that  he 
was  fading  as  fast  as  dew  goes  off  the  grass."  He  also  told  witness 
that  he  could  not  get  peaceable  possession  of  his  own  house  for 
Ann  Clark,  and  that  he  wished  her  away.  He  borrowed  money, 
too,  fix)m  the  witness  to  pay  her  journey.  Ann  Clark  herself  was 
dissatisfied  at  the  mournings  she  got,  especially  at  the  want  of  an 
apron,  and  said  that  she  would  make  it  as  dear  to  them  (the 
prisoners)  as  if  it  was  a  gown.  A  Dr.  Scott  gave  evidence  as  to  the 
non-solubility  of  arsenic  in  water,  and  the  Sheriff-Substitute  of 
Forfar  deponed  to  his  having  found  a  whitish  powder  in  a  drawer 
of  the  house.  This  was  shown  by  him  to  Dr.  Carnegie,  who  could 
not  state  from  its  mere  appearance  whether  or  not  it  was  arsenic ; 
Dr.  Cullen  and  Mr.  Bussell,  a  physician  and  surgeon  in  Edinburgh, 
seem,  as  far  as  can  be  gathered  from  the  report,  to  have  tested  this 
powder  in  Court  before  the  jury.  They  were  not  themselves 
examined,  but  from  the  results  of  their  observations,  Mr.  Campbell, 
the  Sheriff-Substitute,  states  in  his  examination  that  ''  he  believes 
it  to  be  saltpetre ! " 
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This  concluded  the  evidence;  the  trial  had  lasted  three  days, 
including  that  on  which  the  relevancy  of  the  indictment  was 
debated.  We  are  not  told  of  any  address  to  the  jury  either  by  the 
Crown  or  the  counsel  for  the  defence,  but  from  expressions  which 
occur  afterwards  it  is  evident  that  the  usual  speeches  were  mada 
Though  many  suspicious  cii'cumstances  had  come  out  in  the 
evidence,  yet  whatever  might  be  the  case  as  to  the  intrigue  on 
which  the  charge  of  incest  rested,  it  could  hardly  be  said  that  the 
charge  of  murder  had  been  satisfactorily  made  out.  In  fact, 
beyond  the  statement  of  the  deceased  himself  that  he  was  poisoned, 
there  was  not  a  shadow  of  proof  to  show  that  poison  of  any  kind — 
far  less  arsenic — had  been  the  cause  of  his  death.  There  had  been 
no  examination  of  the  stomach,  and  the  only  powder  found  on  the 
premises  had  turned  oiit  to  be  saltpetre.  The  jury,  however,  as  we 
shall  see,  had  made  up  their  minds ;  but  their  verdict  could  not  be 
given  for  some  time,  as  it  was  between  one  and  two  o'clock  in  the 
morning  of  the  14th  August  that  they  were  ordered  to  retire,  and 
to  return  their  verdict  at  four  o'clock  the  following  afternoon.  At 
that  time  accordingly  the  Court  again  met,  the  jury  by  a  large 
majority  found  both  the  prisoners  guilty  of  the  first  charge ;  Mrs. 
Ogilvie  GUILTY  of  murder,  and  the  lieutenant  guilty  art  and  pari 
thereof.  On  the  motion  of  the  prisoners'  counsel,  however,  sentence 
was  delayed,  and  the  case  adjourned  till  the  next  day.  When  the 
Court  then  met,  counsel  for  the  defence  urged  that  no  judgment  ought 
to  pass  on  the  verdict  in  respect  of  informality  in  the  proceedings ; 
and  certainly  their  statements  display,  to  say  the  least  of  it,  a  most 
extraordinary  want  of  decorum  in  the  way  in  which  the  trial  had 
been  conducted.  On  the  very  first  day  on  which  evidence  was  led, 
the  jury  rose  about  three  o'clock  and  dispersed  themselves  over 
the  Court,  eating,  drinking,  talking  to  their  friends,  and  sometimes 
even  going  out  of  Court  altogether.  It  must  be  confessed,  however, 
that  the  hours  kept  were  such  as  to  try  the  patience  of  any  man, 
for  we  are  told  that  on  Tuesday,  13th  August,  between  the  hours  of 
three  and  Jive  in  the  mominff,  the  jury  again  dispersed  themselves 
over  the  Court ;  not  only  so,  but  the  judges  broke  up  also,  **  retiring 
and  conversing  in  private  with  sundry  of  the  jury  and  others," 
leaving  only  the  attenuated  figure  of  the  untiring  and  energetic 
Kames  to  represent  judicial  dignity  on  the  bench.  One  portion 
of  the  arguments  in  arrest  of  judgment  illustrates  so  pointedly  the 
manners  of  the  time,  and  is  so  amusing  in  itself,  that  we  cannot 
resist  giving  it  in  its  entirety.     Counsel  remarked — 

*'  That  it  is  vain,  in  the  present  case,  for  his  Majesty's  advocate  to  plead  the 
necessity  of  the  jury  being  refreshed  in  such  a  case  ;  for  they  were  refreslied  on 
several  other  occasions  besides  those  above  mentioned,  at  which  times  the 
refreshments  were  always  given  them  in  their  seats ;  and  it  is  apprehended 
that  always  ought  to  be  the  case,  as  it  is  a  material  point  that  the  quality  and 
quantity  of  the  refreshments  they  take,  particularly  the  wine  and  other  strong 
liquoTfl,  should  be  regulated  by  the  Court,  under  whose  immediate  in8|)ection 
e\  cry  thing  of  that  nature  should  be  given  them;  but  by.  jurymen  di«peiaing 
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and  drinking  liquon  in  what  quantity  and  ofuhai  quality  they  please  in  private, 
and  \rhile  removed  from  the  inspection  of  the  Court,  there  is  a  hazard  of  their 
becoming  intoxicated  with  the  liquors  they  drink,  which  may  be  of  the  most 
dangerous  couseanences  to  the  security  of  those  who  are  tried,  and  consequently 
to  the  lives  and  liberties  of  the  subjects  in  this  country  in  general." 

Besides  this  pretty  plain  charge,  it  was  asserted  that  the  jury 
had  shown  great  impatience  and  bias ;  that  they  liad  disputed  the 
relevancy  of  questions  put  by  the  prisoners'  counsel,  and  that  they 
would  not  listen  to  the  excTilpatory  evidence  for  more  than  three 
honrs,  though  thirty-three  hours  had  been  spent  in  hearing  the 
witnesses  for  the  Crown :  several  of  the  jury  had  frequently  retired 
without  leave  asked  or  given,  and  unattended  by  a  macer.  It  was 
particularly  objected  that  after  the  speeches  for  the  defence  had 
been  made,  and  nothing  remained  but  to  direct  the  jury  to  retire 
to  consider  their  verdict,  one  of  the  judges  had  charged  the  jury  at 
considerable  length.  This  was  pointed  out  to  be  at  variance  with 
^n  Act  passed  in  the  reign  of  Charles  II.,  which  provided  "  that,  in 
all  criminal  pursuits,  the  defender  or  his  advocates  be  always 
the  last  speaker  except  in  case  of  treason,"  etc.  and  that  this  Act 
had  not  been  altered  by  21  Geo.  II.  cap.  19,  which  allowed  the 
judge  to  charge  the  jury,  as  the  latter  statute  did  not  alter  the 
procedure  in  trials  involving  loss  of  life  or  limb,  and  where  the 
evidence  was  taken  down  in  writing.  Certain  technical  objections 
also  were  taken  to  the  record  of  the  trial  and  the  formality  of  the 
verdict.  The  Lord  Advocate's  answer  to  all  these  objections  was 
of  course  a  general  denial  of  the  truth  of  the  statements,  and  it 
was  asserted  by  him  that  no  trial  had  ever  been  conducted  with  so 
much  attention  and  favour  for  the  defence  of  the  panels  as  this 
one  had  been,  and  that  the  pleas  in  arrest  of  judgment  were 
unsupported  by  law,  irrelevant,  and  frivolous.  It  is  impossible 
now  to  say  how  much  truth  either  party  had  on  their  side ;  but  it 
is  difficult  to  believe  that  the  defence  had  not  some  ground  for 
their  assertions,  made  as  they  were  by  counsel  of  undoubted 
integrity  and  honour.  It  would  have  been  a  bold  bench,  however, 
who  would  in  those  days  have  "  bowled  out "  his  Majesty's  advocate 
on  objections  like  these,  so  we  are  not  surprised  to  find  that  the 
judges  unanimously  repelled  the  whole  objections. 

The  battle  had  been  gallantly  fought,  but  Lieutenant  Ogilvie 
stood  beaten  at  all  points.  There  was,  however,  still  a  loophole  of 
escape  for  the  female  prisoner,  and  her  counsel  were  not  slow  to 
take  advantage  of  it  She  pled  pregnancy,  and  "  from  her  inex- 
perience in  these  matters,"  not  being  able  to  say  how  far  advanced 
she  was  in  that  state,  she  prayed  their  Lordships  to  cause  examina- 
tion to  be  DMuie.  Four  "  skilful  midwives"  were  appointed  accord- 
ingly to  examine  the  prisoner  the  next  day.  Meanwhile  sentence 
was  pronounced  on  the  lieutenant  "  by  the  mouth  of  Isaac  Gibbs, 
Dempster  of  Court,"  who,  arrayed  in  his  robes  of  office — ^black  and 
grey,  trimmed  with  silver  lace — read  the  solemn  words  which  con- 
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stituted  the  '*  doom"  of  the  prisoner.  Before  again  adverting  to 
Mrs.  Ogilvie,  we  may  follow  her  brother-in-law  to  his  fate,  which 
was  a  particularly  hard  ona  By  the  exertions  of '  his  friends  he 
was  respited  no  less  than  three  times,  but  in  spite  of  this  he  was 
at  last  executed,  a  victim  to  the  bloodthirsty  laws  of  the  period. 
By  a  curious  coincidence  the  regiment  to  which  he  belonged 
happened  at  the  time  to  be  stationed  in  Edinburgh  Castle,  and  so 
popular  was  the  unfortunate  officer  with  his  fellow-soldiers  that 
the  gates  of  the  castle  were  closed  and  the  regiment  confined  in 
barracks  during  the  time  of  execution,  lest  they  might  have 
attempted  to  rescue  the  prisoner.  The  late  eminent  antiquary 
Charles  Kirkpatrick  Sharpe  gives  us  some  curious  reminiscences 
of  the  event.^  "  His  aunt,  Lady  Murray  of  Clermont,  lodged  then 
near  the  Bowhead ;  and  she  and  his  mother  went  to  Goodtrees  at 
the  time  of  the  execution,  to  escape  the  horror  of  even  hearing  the 
noise  attendant  on  such  a  tragedy.  '  But,*  he  adds, '  a  near  relation 
of  mine,  a  lady !  paid  five  shillings  for  a  window  in  the  Grassmarket 
to  see  this  execution.  But  she  always  chose  to  forget  it  when  I 
talked  about  it,  and  I  wish  to  forget  it  too,  as  she  was  the  kindest 
of  relations  to  ma' "  The  above  price  paid  for  a  window  in  days 
when  executions  were  almost  everyday  events,  shows  that  con- 
siderable interest  must  have  attached  to  the  ofiender ;  and  we  can 
picture  to  ourselves  the  unhappy  lieutenant,  in  crimson  coat  and 
lace  cravat,  carried  to  his  doom,  gazed  upon  in  pity  from  the  win- 
dows of  the  lofty  houses  in  the  street  by  eyes  that  sparkled  with 
the  tear  of  sympathy. 

On  the  16th  of  August  Mrs.  Ogilvie — or  Katherine  Nairn,  as  she 
is  invariably  styled  in  the  report — was  duly  examined  by  no  less 
than  five  formally-sworn  sages-femmes,  who  reported  that  they  could 
give  no  positive  opinion  as  to  whether  the  prisoner  was  pregnant 
or  not ;  whereupon  sentence  was  delayed  until  the  third  Monday 
of  November,  on  which  date  another  report  was  to  be  made  by  these 
servitors  of  Lucina.  Before  that  time,  however,  the  case  had 
assumed  a  difTerent  and  very  romantic  phase.  By  her  youth  and 
good  looks  the  lady  had  won  much  sympathy  during  the  latter  part 
of  the  trial ;  formerly,  it  must  be  confessed,  public  opinion  was  so 
much  against  her,  and  she  excited  so  much  disapprobation  by  the 
levity  of  her  behaviour,  that  on  her  arrival  at  Leith  in  an  open 
boat,  she  made  a  narrow  escape  of  being  pelted  by  the  mob,  and  it 
was  with  some  difficulty  that  she  was  conveyed  to  prison  by  the 
authorities.  After  the  trial  she  was  conveyed  Imck  to  the  Tolbooth — 
that  convenient  old  prison,  which  had  such  a  fatal  facility  of  leakage 
when  any  prisoner  in  high  life  was  concerned.  Here  Mrs.  Ogilvie 
was  attended  by  a  midwife — Mrs.  Shiells,  a  practitioner  of  her  art 
well  known  in  Edinburgh  down  to  the  early  part  of  this  century — 
and  here  in  course  of  time  she  either  was,  or  pretended  to  be,  con- 
fined. If  this  was  really  the  case,  her  recovery  must  have  been 
1  Wilson's  Old  Edinburgh.    Douglas.    1876. 
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very  rapid,  as,  two  days  after  the  event,  she  escaped  from  prison 
disguised  as  her  nurse,  with  her  head  enveloped  in  shawls  as  if 
suffering  from  toothache.  It  was  shrewdly  suspected  that  neither  the 
turnkey  of  the  jail  nor  the  Lord  Advocate  himself  were  altogether 
ignorant  of  the  elopement  of  the  fair  criminal.  There  are  two 
accounts  of  her  adventures  after  she  got  out  of  prison :  one  is,  that 
she  was  received  by  a  friend  and  handed  into  a  coach,  the  driver 
of  which  had  orders,  in  the  event  of  a  pursuit,  to  drive  into  the 
sea,  so  that  she  might  drown  herself,  and  thereby  be  saved  from 
the  ignominy  of  a  public  execution.  Another  and  more  popular 
version  of  the  story  is,  that  on  emerging  from  the  Tolbooth,  she 
went  in  search  of  her  father's  agent — some  say,  her  cousin ;  mis- 
taking the  house,  however,  she  unfortunately  knocked  at  the  door 
of  no  less  a  person  than  the  Crown  Agent — or  Lord  Alva,  as  some 
accounts  have  it.  The  footboy,  opening  the  door  with  a  candle  in 
his  hand,  recognised  her  at  once,  having  been  present  at  the  trial, 
and  raised  the  alarm.  She  fled  down  the  nearest  close,  however, 
and  escaped,  ultimately  finding  shelter  in  a  cellar  attached  to  the 
house  of  her  uncle  (afterwards  Lord  Dunsinnane),  half-way  down 
the  old  back  stairs  of  the  Parliament  Closa  She  lay  hid  there  for 
some  weeks,  but  eventually  assumed  the  uniform  of  an  officer,  and, 
under  the  charge  of  one  of  her  uncle's  clerks,  journeyed  to  Dover, 
where  she  took  ship.  It  is  said  that  the  unfortunate  clerk  lived 
in  constant  fear  of  detection  from  her  thoughtless  levity  of  dispo- 
sition and  frivolous  conduct.  If  this  be  true,  she  must  have 
improved  in  her  latter  years,  as  we  are  told  that  she  married  a 
Prench  gentleman,  and  died  at  a  good  old  age,  surrounded  by  a 
numerous  and  attached  family. 

Such  is  the  story  of  this  remarkable  case.  We  have  of  necessity 
omitted  many  interesting  particulars,  more  especially  as  relates  to 
the  procedure  at  the  trial  itsell  Still,  what  we  have  recorded  may 
help  to  throw  some  light  upon  the  legal  customs  of  the  time.  It 
is  sad  to  reflect  on  the  result  of  the  trial  If  both  prisoners  were 
guilty,  the  one  who  was  least  criminal  sufiered  the  severest  penalty; 
if  both  were  innocent,  the  miscarriage  of  justice  was  scandalous. 
It  is  needless  to  say  that  no  prisoner  would  now  be  convicted  by 
any  jury  on  such  evidence  as  was  then  adduced;  and  we  cannot 
but  be  surprised,  even  allowing  for  the  low  state  in  which  the 
science  of  forensic  medicine  then  was,  at  the  laxity  of  the  Crown 
officials  in  not  endeavouring  to  prove,  with  some  show  at  least  of 
accuracy,  that  the  deceased  gentleman  had  met  his  death  by 
arsenical  poisoning.  The  whole  features  of  the  case  present  a 
curious  picture  of  the  times,  and  whether  we  look  at  its  legal  or 
its  romantic  side,  it  is  not,  we  think,  altogether  unworthy  of 
being  rescued  from  the  oblivion  of  a  century. 
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OX  CERTAIN  PRINCIPLES  AFFECTINa  THE  LIABILITIES 
OF  MASTERS  AND  SERVANTS. 

NO.  IV. 

If,  on  the  one  hand,  representatives  of  the  working  classes  who 
<:ave  expression  to  extreme  views,  and  r^arded  only  their  own  side 
of  the  question,  were  to  be  found  among  the  witnesses  appearing 
before  the  Select  Committee  of  the  House  of  Commons,  yet,  judg- 
ing by  the  same  test,  it  certainly  must  also  be  admitted  that  among 
the  employers  of  labour  and  those  who  represented  them  there  may 
be  found  indications  of  an  equal  amount  of  self-seeking,  and  an 
equal  subservience  of  most  things  to  self-interest.  It  will  be  neces- 
sary to  take  the  evidence  from  this  point  of  view,  much  as  we  have 
done  from  the  other,  that  is  to  say,  by  singling  out  first  those  who 
were  decidedly  opposed  to  change  of  any  kind,  and  were  almost 
retrogressive  in  the  conservatism  of  their  views  as  regarded  the 
existing  position  of  the  law,  and  then  approaching  the  evidence 
given  and  the  opinions  expressed  by  employers  of  labour  who  really 
sought  for  that  which,  while  just  in  itself  both  to  themselves  and 
to  the  workmen,  might  remove,  or  at  least  aUeviate,  the  strain 
induced  by  such  decisions  as  Beid  v.  The  BarionshiU  Colliery  Com- 
pany,  or  its  corollary,  Wilson  v.  Merry  &  Cunningham. 

Among  the  first  class  of  witnesses  who  expressed  opinions  strongly 
opposed  to  any  change,  there  were  some  even  who  advocated  a 
restriction  of  the  liabUity  of  masters  as  now  existing.  Thus  one 
gentleman,  a  Lancashire  coal  and  iron  master  (Report,  p.  42), 
thought  that  the  law  should  not  only  relieve,  as  it  does,  the  em- 
ployer of  labour  from  responsibility  for  accidents  in  cases  where 
a  certificated  manager  was  employed,  recognising  such  a  delegation, 
but  should  further  take  away  from  the  master  who  is  his  own 
certificated  manager  the  responsibility  that  now  rests  upon  him. 
It  was  distinctly  explained,  in  putting  a  supposititious  case,  that  the 
accident  upon  which  the  question  was  based  had  arisen  through  the 
negligence  of  the  master,  but  the  witness  was  for  removing  liability, 
and  drew  in  his  own  mind  a  distinction  between  such  a  case  and  that 
of  a  coachman  who  drives  his  master's  carriage  over  a  passenger  in 
the  street — a  distinction  founded,  he  said,  upon  the  absence  in  the 
latter  instance  of  community  of  interest.  It  was  further  observed  by 
Mr.  Hewlett  in  his  statement,  as  a  ground  for  the  exemption  from  lia- 
bility of  employers  of  labour,  in  collieries  at  least,  that  the  character 
of  the  work  undertaken  was  extremely  daii^^erous,  and  that,  from  the 
manager  downwards,  those  who  engaged  in  coal-mining  were  aware 
of  the  hazardous  nature  of  their  occupation.  The  witness  thought 
the  pay  of  colliers  was  higher  than  that  of  other  classes  of  workmen 
as  a  compensation  for  this  risk,  although  we  are  not  quite  sure  that 
at  a  time  of  commercial  depression,  such,  for  instance,  as  the  pre- 
sent, that  argument  would  bear  the  L'ght  of  any  cai*efiil  statistical 
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inquiry.  Still,  the  fact  of  course  remains  that  wages  have  often 
to  be  paid  when  little  or  no  profit  is  being  made,  although  we  can 
scarcely  go  so  far  as  to  state  this  generally  or  without  exception, 
for  many  coal  and  ironstone  pits  at  present  have  actually  been 
closed,  so  as  to  avoid  the  loss  inevitable  upon  continued  working. 
It  must  also  be  remembered  that  in  all  such  questions  as  to  payin<]^ 
the  men  where  profit  is  not  being  made,  the  masters  are  guided 
very  materially  by  their  own  position  as  regards  the  pit.  Suppose 
a  man  to  be  owner  absolutely  of  the  ground  and  of  the  mineral  he 
is  working,  he  can  in  bad  times  simply  stop  work,  and  wait  until 
a  better  price  can  be  obtained  for  his  raw  material ;  but,  on  the 
other  hand,  he  may  be,  indeed  we  suspect  he  generally  is,  only  a 
tenant,  bound  to  pay,  whether  he  works  the  mineral  or  not,  a  large 
fixed  rent  annually  to  the  proprietor  of  the  ground,  in  addition  to 
the  tonnage  royalty.  Then,  placed  as  it  were  between  two  fires, 
the  coalniaster  or  ironmaster  must  work  on;  for  if  he  did  not  do  so, 
his  fixed  rent  would  have  to  be  paid  at  a  dead  loss,  whereas,  when 
he  works  the  minerals,  such  little  margin  as  he  may  make  enables 
him  at  least  to  reduce  the  loss.  The  witness,  in  a  subsequent 
portion  of  his  statement,  enumerated  the  protections  afforded  to 
the  employees  by  the  "  Coal  Mines  Eegulation  Act,  1872,"  but 
these  it  is  .unnecessary  for  us  to  recapitulate.  If  the  owner 
has  fully  carried  out  the  provisions  of  the  statute,  he  thought 
that  nothing  more  should  be  required,  and  that  "  such  provisions 
as  were  suggested  would  tend  to  take  away  that  spirit  of  self- 
reliance  which  now  exists,  and  would  to  a  large  extent  debar 
miners  from  trying  to  keep  their  fellows  from  breaking  the  rules 
laid  down  for  their  safety.'*  We  cannot  refrain  from  here  making 
the  observation  that  a  miner  is  not  likely,  any  more  than  another 
man,  to  stand  by  and  see  an  act  committed  by  his  neighbour  which 
may  destroy  both  their  two  lives,  and  those  perhaps  of  many  others, 
without  trying  t^  prevent  it  by  remonstrance  or  otherwise.  The 
love  of  self-preservation  is  innate,  and  such  recklessness  as  may 
be  shown  now  would  probably  still  be  shown,  but  no  more.  The 
reckless  workman  who  now  exposes  to  danger  the  lives  of  himself 
ftnd  his  comrades,  would  not  be  deterred  from  doing  so  by  any 
change,  nor  above  all  is  it  likely  that  the  careful  man,  prudent 
and  anxious  to  avoid  risks,  now  when  the  law  provides  his  repre- 
sentatives with  no  rights  against  the  carelessness  of  a  manager, 
would  become  one  and  the  same  with  his  reckless,  indifferent 
neighbour  of  yesterday,  merely  because  by  an  act  of  the  Legislature 
those  whom  he  left  behind  him  could  to  some  extent  obtain  repa- 
ration for  their  loss  against  its  ultimate  author.  Some  valuable 
observations  were  made  as  to  benefit  and  insurance  societies,  and 
their  tendency  to  cement  good  relations  between  the  employer  and 
the  employed ;  indeed  the  idea  of  rendering  them  compulsory  both 
on  the  capitalist  and  on  the  labourer  was  broached,  and  a  change 
of  the  law  in  the  direction  of  increased  responsibility  on  the  part 
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of  employers  would,  it  was  pointed  out,  impair  the  usefulness,  and 
even  peril  the  existence  of  these  societies.  "  I  for  one,"  said  the 
witness,  "  should  not  subscribe  at  all  towards  it,  because  it  is  a 
voluntary  contribution.  1  should  save  my  money  for  litigation  in 
future  if  the  law  were  altered.  We  should  be  in  a  constant  state 
of  warfare  with  our  men,  and  should  have  to  defend  ourselves, 
and  therefore  all  questions  of  charity  would  be  gone.  I  speak  for 
myself  absolutely ;  and  I  think  I  may  speak  for  the  trade  also." 

Another  witness,  who  took  an  extreme  view  of  the  question 
from  the  employer's  point  (Report,  p.  90),  was  even  in  favour  of 
an  alteration  in  the  law  which  makes  a  master  liable  where,  for 
example,  his  keeper  or  his  coachman  is  the  cause  of  the  accident. 
The  ground  for  this  was  the  doctrine  that  every  contractor  should 
be  liable  for  what  he  did  himself,  but  not  for  the  actions  of  other 
people.  Accordingly,  upon  this  theory,  a  master  working  his 
own  pit  would,  as  at  present,  be  liable,  and  one  working  through 
a  manager,  as  at  present,  would  be  free  from  liability ;  but  the 
menial  servant  would  not  as  now  render  his  employer  liable, 
because  he,  just  as  his  employer  might  be,  was  a  contractor. 
Further,  it  was  pointed  out  that  "  qui  facit  per  alium/dcit  per  «e" 
was  a  maxim  perfectly  just  so  long  as  the  manager  obeyed  the  direc- 
tions of  the  master ;  "  but,"  said  the  witness,  "  whenever  a  manager 
neglects,  whenever  he  bungles,  whenever  he  does  wrong,  he  does 
it  expressly  against  the  desire,  and  against  the  intention  of  his 
master,  and  the  master  is  generally  the  greatest  sufferer  in  every 
case  in  which  the  manager  does  wrong.  Therefore,  in  point  of 
fact,  the  master  never  does  wrong  by  another.  He  has  instructed 
the  manager  to  do  right,  and  the  manager  himself  does  wrong ;  and 
being  a  British  subject,  and  as  responsible  to  the  law  as  anybody 
else  is,  he  should  be  the  person  who  should  bear  the  consequences 
of  his  own  delict,  and  not  the  person  who  has  not  committed  it." 
To  act  upon  this  view,  as  the  chairman  of  the  Committee  pointed 
out,  would  be  to  violate  the  principles  of  our  law  of  principal  and 
agent.  By  that  law  we  know  that  an  agent  may  bind  his  principal, 
though  he  violates  the  private  instructions  he  has  received,  pro- 
vided he  is  acting  within  the  authority  conferred  upon  him.  This 
witness,  indeed,  would  have  desired  to  see  large  modifications  made 
in  the  law  of  reparation,  and  in  other  cognate  branches  of  law,  so 
as  to  carry  out  his  views.  He  did  not  Regard  the  liability  as  being 
a  principle  introduced  for  the  purpose  of  compensating  any  one 
who  had  suffered  by  the  negligence  of  another,  but  rather  as  a 
"  means  of  enforcing  carefulness  on  those  who  deal  with  the  public," 
— as,  in  fact,  a  check  upon  reckless  persons.  To  produce  this  care- 
fulness no  "excessive  penalties"  were,  Mr.  Smith  considered, 
necessary,  for  the  consequences  of  extended  liability  would  in  the 
case  of  serious  accident  bulk  enormously,  and  often  involve  the 
employer's  financial  ruin.  In  another  portion  of  this  evidence 
(Report,  p.  92),  the  judgment  in  Woodhead  v.  The  Gartness  Colliery 


THE  UABIUTY  OF  MASTERS  AKD  SERVANTS.  247 

Company  was  attacked  as  being  an  instance  of  the  ''infinite 
labyrinth  of  forensic  casuistry  "  into  which  we  must  expect  by  the 
proposed  change  of  law  to  be  led.  With  some  degree  of  justice  it 
was  also  pointed  out  that  in  aU  such  questions  a  rich,  or  at 
least  a  relatively  rich  defender  would  be  the  object  of  attack,  and 
that  against  needless  and  oppressive  actions  the  employer  was 
entitled  to  be  protected.  The  remedy  suggested  was  twofold — 
first,  a  limit  to  the  liability  of  the  employer ;  and,  secondly,  some 
cheap  tribunal,  or  cheaper  form  at  least  of  procedure,  so  as  to  avoid 
the  risk  of  saddling  the  employer  with  heavy  costs  in  addition 
to  his  liability.  Sather  grave  charges  were  made  by  the  witness 
against  a  certain  class  of  attorneys,  who,  according  to  his  account, 
do  not  care  which  client  had  the  money,  indeed  almost  prefer  to 
have  the  impecunious  client  themselves,  in  order  to  force  a  settle- 
ment from  the  wealthy  opponent  who  is  fighting  against  a  man  of 
straw.  Before  passing  from  this  portion  of  the  evidence  we  must 
mention  that  the  witness  was  also  careful  to  point  out  what  really 
forms  an  important  feature  in  the  inquiry,  namely,  the  difficulty 
of  deciding  where  delegation  begins  or  ends ;  "  for,"  to  quote  his 
words,  "  who  is  to  determine  what  or  who  is  a  manager  and  who  a 
sub-manager,  who  a  foreman  of  this  department  of  work,  or  who  a 
foreman  of  that  part,  and  whether  he  is  foreman  in  the  same 
department  as  that  of  the  person  injured,  or  as  that  of  the  injurer  ? 
Then  you  have  got  the  question  of  piece-work:  a  lot  of  men 
contract  to  produce  a  certain  amount  of  goods  by  the  piece,  or  to 
work  by  the  job,  and  therefore  they  are  actual  contractors,  and  not 
servants  at  all.  You  have  an  infinity  of  questions  at  law  if  once 
you  withdraw  the  protection  to  the  master  in  these  cases.  Then 
mixed  questions  of  law  and  of  fact  would  be  left  to  juries,  who 
would  decide  in  all  diversities  of  ways,  and  be  always  tempted  to 
lean  unjustly  to  the  poor  man.  So  that  masters  would  never  know 
what  the  result  would  be ;  while  A  never  hesitates  to  be  liberal  to 
B  at  the  expense  of  C."  Mr.  Smith,  who  took  these  views,  was  a 
lawyer  who  had  formerly  practised  in  Scotland  as  one  of  what  he 
termed  "a  mixed  calling  of  men  who  are  both  solicitor  and 
advocate,  what  are  called  procurators." 

Mr.  Heath,  M.P.  (Beport,  p.  83),  also  examined  by  the  Committee, 
took  another  view,  and  seemed  to  be  in  favour  of  rendering  work- 
men who  caused  accidents  not  merely  civilly  liable,  but  in  default 
of  payment  criminally  so.  But,  further,  he  seemed  to  think  that 
"  wilful  and  gross  carelessness  "  of  the  manager  should  render  the 
master  responsible  where  any  negligence  on  the  part  of  the  mana- 
ger had  been  brought  to  the  employer's  knowledge,  and  no  means 
to  redress  it  had  been  taken.  It  was  also  stated  by  the  witness 
that  in  his  experience  of  ironworks  the  most  serious  accidents  were 
those  caused  by  explosion  where  liquid  slag  was  carelessly  thrown 
over  in  a  wet  place,  but  he  was  not  able  to  give  any  instance  of 
lu^cident  as  the  direct  result  of  a  manager's  orders.    In  the  evidence 
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of  another  witness  (Beport,  p.  94)  some  interesting  examples  were 
quoted  of  accidents  occurring  from  a  variety  of  causes  and  in  a 
variety  of  occupations.  .  The  view  taken  seemed  to  be  in  favour 
of  conferring  additional  powers  upon  inspectors  of  factories  and 
mineSi  and  of  enabling  them  to  bring  actions  on  behalf  of 
the  sufferers  for  penalties  where  they  deemed  it  proper  from  the 
circumstances,  and  that  also  irrespective  of  the  remedies  open  to 
the  sufferer  or  his  relatives  Such  an  action,  but  only  '*  in  the 
name  and  on  behalf  of"  the  sufferer,  under  the  24th  section  of  the 
Act  of  1844,  was  competent,  but  is  omitted  in  the  proposed  Bill  of 
Mr.  Cross.  No  actions  would,  it  was  also  suggested,  be  permissible 
unless  with  the  certificate  of  the  inspector.  We  cannot  help  doubt- 
ing whether  a  provision  of  this  character  would  work  well,  as  thero 
seems  to  be  a  twofold  objection  to  it  On  the  one  hand,  inspectors 
of  factories  have  not  the  requisite  training  probably,  or  the  means 
of  balancing  the  evidence,  even  wero  it  ever  properly  presented  to 
them.  The  facts  would  come  either  distorted  by  the  views  of  one 
side  or  other,  and  according  to  the  leaning,  or  the  supposed  leaning 
of  the  official's  prejudices,  his  decisions  would  by  master  or  by  man 
be  rogarded  with  suspicion.  Again,  on  the  other  hand,  a  regulation 
of  this  kind  would  really  be  creating  a  class  privileged  against  legal 
remedies  as  they  aro  usually  understood,  or  at  least  protected 
against  actions  to  which  other  men,  including  even  their  own  work- 
men, would  be  liable;  and  all  legislation  of  such  a  character  has  by 
long  experience  been  found  opposed  to  the  true  spirit  of  public 
policy,  and  the  best  interests  of  even  those  whom  it  is  sought  to 
privilege  or  protect.  The  following  was  given  as  an  instance  of 
the  abuse  which  it  was  proposed  by  this  device  to  remedy; 
"  About  three  years  ago  one  of  the  employees  of  my  firm  met  with 
an  accident  in  a  factory.  The  boy  was  throwing  something, 
putting  his  hand  behind  him  to  take  up  an  implement  to  throw  at 
one  of  the  girls  in  a  distant  part  of  the  room.  He  had  no  business 
to  be  where  he  was ;  but  putting  his  hand  behind  him  thought- 
lessly, he  put  his  finger  diroctly  into  the  cogs  of  a  machine,  near 
which  he  had  no  business  to  be ;  and  he  was  taken  to  the  hospital, 
and  his  father  came  down,  and  very  much  regretted  his  son's  con- 
duct, and  the  trouble  he  had  given  on  other  occasions  besides  this 
one  of  his  carelessnes&  A  few  days  afterwards  the  father  called 
again,  and  asked  what  he  was  to  have.  The  manager  looked  at 
him  very  oddly,  and  said, '  What  do  you  mean  V  *  Oh  !  I  mean 
compensation:  I  am  told  that  I  ought  to  have  compensation  for 
this.'  '  But  your  son  ought  not  to  have  been  doing  what  he  was, 
and  ought  not  to  have  injured  himself.'  The  reply  was,  '  If  you 
do  not  give  me  some  smart  compensation,  you  shall  hear  from  me.' 
We  soon  afterwards  received  application  for  £500  damages  from 
the  father  of  the  boy,  who  was  a  tailor;  this  was  from  a  firm  of 
lawyers  who  had  got  hold  of  this  case ;  and  I  know  as  a  fact  that 
at  one  of  the  great  hospitals  in  London,  every  case  that  goes  into  the 
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hospital  is  touted  for  with  a  view  of  feeding  those  who  live  upon  such 
spoil.  We  received  this  application  for  £500  damages  as  a  joke, 
and  took  no  notice  of  it ;  but  an  action  was  brought,  we  won  the 
case  as  defendants,  but  were  mulcted  in  a  loss  of  £198,  14s.  6d.  by 
defending  that  case.  We  applied  for  costs,  and  got  this  character- 
istic reply  from  the  solicitor  to  the  plaintiff, '  Gentlemen,  in  reply 
to  your  application  I  beg  to  say  my  client  has  not  one  farthing.' " 
No  doubt  such  cases  tend  veiy  much  to  irritate  employers,  and  to 
make  them  regard  all  changes  in  the  law  with  the  suspicion  that 
an  increase  in  the  crop  of  annoying  and  oppressive  actions  must  be 
the  result. 

The  opinion  of  a  sub-inspector  of  factories  was  largely  referred  to  by 
the  same  witness,  and  that  official,  in  a  letter  written  expressly  upon 
this  siibject,  said  that  he  considered  the  master  or  employer  should 
be  held  responsible  for  any  accident  where  he  used  such  machinery 
as  to  render  an  accident  probable.  Examples  were  then  given  of 
a  case  at  Coventry  in  1867,  where  a  guard  had  been  removed  from 
a  crank  in  a  lace  manufactory,  and  the  woman  at  work  not  knowing 
this  received  a  severe  injury  to  her  hand.  Again,  we  are  told  that  at 
some  pipe- works  at  Brierley  it  twice  had  ocpurred  that  a  boy  feed- 
ing the  mould  with  clay  lost  both  his  hands  from  the  stupidity  of 
a  workman  who  let  fall  the  plunger  from  above.  Now,  in  these 
two  instances  the  inspector  pointed  out  there  were  the  materials 
for  an  action  of  an  entirely  justifiable  character  against  the  em- 
ployer— in  the  lace  manufactory  machinery  had  been  improperly 
left  unfenced ;  in  the  pipe-works,  although  of  course  the  boy  could 
not  protect  himself  against  the  awkwardness  of  the  workman,  yet 
the  arrangement  was  very  faulty;  and  besides,  in  the  second 
instance  at  all  events,  there  existed  the  warning  of  the  previous 
accident.  The  conclusion  arrived  at  on  the  whole,  however, 
was  that  "in  all  factories,  as  included  under  Mr.  Cross's  new 
Bill,  there  is  sufficient  protection  of  the  workman  if  the  penalties 
for  non-fencing  and  liability  of  the  factory  owner  to  an  action  at 
law,  on  behalf  of  the  sufferer,  at  the  recommendation  of  the 
Home  Secretary,  acting  on  report  of  the  factory  inspectors,  are 
enforced." 

What  we  have  selected  thus  from  this  portion  of  the 
evidence  probably  gives  an  adequate  idea  of  the  current  of  opinion 
among  the  more  extreme  section  of  employers  who  oppose  a 
change ;  we  have,  however,  yet  before  us  in  the  Eeport  valuable  sug- 
gestions made  upon  this  side  of  the  question. 

(To  he  continued,) 


THE  LUNACY  ACTS. 

The  attention  of  the  Legislature  has  only  been  called  to  that  unfor- 
tunate class  of  the  community,  the  insane,  within  comparatively 
recent  times ;  but  the  provisions  regarding  them  are  now  sufficiently 
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nnmeroas  to  render  it  somewhat  difficult  readily  to  say  what  is  the 
precise  state  of  the  law  at  the  present  moment  A  glance  at  these 
various  enactments  may,  therefore,  be  of  use  to  some  of  our  readers, 
the  more  so  as  lunacy  statutes  have  very  frequently  to  be  exa- 
mined in  an  emcTgency.  The  subject  naturally  divides  itself 
under  the  two  heads  of  Civil  and  Criminal  The  leading  statute 
may  be  said  to  be  that  of  20  &  21  Vict.  c.  71,  which  rep^ed  the 
earlier  ones.  But  in  order  to  render  our  subject  more  complete,  it 
may  be  advisable  to  refer  to  these  repealed  statutes,  and  show  what 
was  the  state  of  the  law  when  this  Act  was  passed. 

The  Act,  which  may  be  said  to  be  the  foundation  of  all  which 
have  followed  it,  is  55  Geo.  III.  c.  69,  entitled  "  An  Act  to  regulate 
Madhouses  in  Scotland."  A  glance  at  its  provisions  is  sufficient  to 
show  that,  although  far  from  perfect,  it  was  a  great  stride  in  the 
right  direction,  and  must  have  struck  a  blow  at  certain  very  terrible 
evils  which,  there  is  only  too  great  reason  to  fear,  then  existed.  Its 
tendency  was  to  discourage  private  asylums  or  houses  for  the  re- 
ception of  lunatics,  while  it  protected  their  inmates.  No  such 
establishment  could  be  kept  without  a  licence,  the  annual  licence 
for  each  lunatic  costing  two  guineas.  Further,  the  inspection  of 
private  asylums  by  medical  inspectors,  under  the  direction  of  the 
Sheriff,  was  provided  for.  StiU  more  important  was  the  clause 
which  rendered  it  necessary  to  obtain  a  sheriff's  order,  proceeding 
upon  the  report  of  a  medical  person,  before  a  lunatic  could  be 
received  into  an  asylum.  It  is  surprising  to  think  that  not  until 
the  year  1815  were  such  necessary  regulations  enforced  by  law. 
Before  this,  unfortunate  indeed  must  have  been  the  condition  of  the 
poor  lunatic,  or  alleged  lunatic — deprived  of  his  liberty  without 
even  a  medical  report  or  judge's  warrant,  and  sent  to  an  establish- 
ment the  doors  of  which  were  closed  against  all  who  could  assist 
him,  and  where  he  might  fall  a  victim  to  ignorance  and  perhaps 
brutality. 

But  this  Act  had  obvious  defects.  In  particular,  it  applied 
(sec.  17)  only  to  private  asylums.  Public  asylums  might  be  visited 
by  the  Sheriffs,  but  at  their  own  discretion.  Of  course  there  was 
not  so  much  danger  of  abuses  in  large  institutions  kept  prominently 
before  the  public ;  but  still  there  was  danger,  and  that  they  should 
have  been  allowed  to  receive  lunatics  without  judicial  authority 
proceeding  upon  a  medical  report  was  certainly  objectionabla  The 
Act  was  also  obviously  defective  in  the  machinery  for  carrying  out 
its  provisions — a  machinery  which  has  been  elaborated  by  various 
statutes  since.  There  were  no  paid  inspectors  specially  devoted  to 
this  delicate  and  difficult  work,  no  satisfactory  regulations  for  the 
conduct  of  madhouses,  such  as  the  provision  of  registers,  which 
could  assist  the  inspectors  who  did  visit.  The  classes  of  dangerous 
and  criminal  lunatics  were  entirely  overlooked.  This  Act  remained, 
as  it  was,  in  operation  until  1828,  when  it  was  amended  by 
9  Geo.  lY.  c.  34.    It  is  evident  that  the  practical  defects  of  the 
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previous  statute  had  by  this  time  become  obvious ;  for  this  Act 
extended  the  provisions  relating  to  warrants  for  reception,  and  the 
regulations  as  to  inspection,  to  public  hospitals  and  lunatic  asylums. 
The  Sheriffs  became  bound  to  inspect  them  in  the  same  way  as 
private  houses,  and  had  to  grant  warrants  for  admission  into  all 
kinds  of  madhouses.  Books  had  also  to  be  kept  in  licensed  houses 
for  entering  the  time  of  admission,  death  or  discharge  of  insane 
persons,  8pecif3ring  the  state  of  mind  at  death  or  discbarge,  and 
the  cause  of  death.  Special  entries  had  also  to  be  made  of  any 
exercise  of  coercion  or  restraint,  setting  forth  the  nature  and  cause 
of  such  restraint.  Besident  surgeons  were  rendered  essential  in 
such  houses  as  accommodated  more  than  one  hundred  lunatics,  and 
provisions  made  for  the  frequent  visits  of  surgeons  to  smaller 
establishments.  The  former  Act  had  not  applied  to  the  case  of  a 
single  lunatic  being  confined  in  any  house,  unless  his  confinement 
was  for  gain  or  reward ;  but  now  it  was  rendered  necessary  (except 
in  the  case  of  relatives),  before  any  lunatic  could  be  received,  to 
obtain  an  order  and  certificate  by  two  medical  persons,  which  had 
to  be  transmitted  to  the  Sheriff,  and  annual  evidence  afforded  to 
the  authorities  of  the  state  of  the  lunatic. 

The  law  was  still  further  amended  by  the  Act  4  &  5  Vict  c.  60. 
It  imposed  heavy  penalties  upon  those  who  sent  without  authority 
lunatics  to  asylums,  or  received  them  when  so  sent.  It  provided 
for  the  intimation  to  the  Sheriff  of  the  death  of  every  lunatic  in 
licensed  madhouses,  and  for  the  transmission  yearly  to  him  of  a 
register  setting  forth  all  the  particulars  relating  to  the  inmates.  In 
this  Act  first  appear  provisions  for  the  case  of  a  dangerous  lunatic, 
calling  for  the  interference  in  the  public  interest  of  the  Procurator- 
Fiscal.  Power  was  given  to  the  Sheriff  to  commit  to  an  asylum 
any  lunatic  charged,  at  the  instance  of  the  Procurator-Fiscal,  with 
"  assault  or  other  offence  inferring  danger  to  the  lieges." 

All  these  Acts  were  repealed  by  20  &  21  Vict.  c.  71,  which  has 
since  been  considerably  altered  and  amended  by  more  recent  sta- 
tutes. The  Act  20  &  21  Vict  c.  71,  contains  no  less  than  114 
clauses.  It  provides — (1)  A  machinery  for  the  general  control  and 
management  of  asylums  throughout  the  country ;  (2)  for  the  admis- 
sion of  hmatics  to  such  asylums;  (3)  for  the  protection  of  the 
property  of  lunatics ;  (4)  for  the  liberation  of  lunatics.  It  deals 
also  with  the  cases  of  dangerous  and  criminal  lunatics.  This  Act 
(sections  4-21)  established  the  General  Board  of  Lunacy  for  Scot- 
land— at  first  appointed  for  five  years,  but  permanently  established 
by  25  &  26  Vict  c.  54,  sec.  25.  This  board  consists  of  five  com- 
missioners, two  i>aid  and  three  unpaid,  with  a  secretary.  To  them 
has  been  given  the  superintendence  and  management  of  all  asylums, 
public  and  private.  They  may  institute  necessary  inquiries,  and 
the  two  paid  commissioners  have  to  visit  twice  a  year  all  public, 
private,  and  district  asylums,  and  houses  in  which  lunatics  are 
detained  by  order  of  the  Sheriff,  and  are  bound  to  make  a  minute 
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inquiry  into  everything  relating  to  the  state  of  the  inmates.  They 
are  also  directed  to  visit  lunatics  in  prisons  and  poorhouses.  The 
powers  of  the  commissioners  are  set  forth  in  the  9th  section,  and 
their  duties  in  the  17th,  18th,  and  19th. 

Sections  27-33  relate  to  the  granting  of  licences  for  asylums,  a 
duty  devolved  upon  the  board.  There  should  be  read  along  with 
these  sections  3  and  4  of  the  Act  25  &  26  Vict  c.  54,  under  which  the 
board  have  power  to  license  lunatic  wards  in  poorhouses,  and 
sanction  the  reception  of  pauper  lunatics  into  them  without  the 
order  of  the  SherifiF.  Under  section  5  the  board  have  power  to 
grant  special  licences  for  the  reception  in  houses  of  not  more  than 
four  lunatics.  Licences  may  also  be  granted  by  section  7  to 
charitable  institutions  for  imbecile  children.  See  also  section  1, 
21  &  22  Vict.  c.  89.  One  very  important  feature  of  the  Act  20  &  21 
Vict.  c.  71,  was  the  establishment  of  district  asylums,  fixed  accord- 
ing to  the  needs  of  the  country,  and  vested  in  district  boards. 
See  sections  49-70  and  72-80.  Where  a  district  board  failed  to 
take  the  proper  steps  to  provide  accommodation,  the  Lunacy  Board 
were,  with  the  sanction  of  the  Secretary  of  State,  to  apply  to  the 
Court  of  Session  for  the  appointment  of  a  person,  who  was  to  have 
the  powers  and  duties  of  the  district  board  relative  to  the  providing 
of  such  accommodation.  Such  application  is  authorized  by  section 
9  of  the  Act  25  &  26  Vict  c.  54.  S.ections  9-12  of  that  Act  relate 
to  district  boards.  Such  district  boards  fall  now  to  be  appointed 
in  terms  of  section  61  of  the  Prisons  (Scotland)  Act,  40  &  41  Vict 
c.  53. 

The  principle  we  have  seen  given  effect  to  by  the  previous 
legislation  was,  that  no  person  should  be  put  into  an  asylum 
with9ut  some  evidence  of  his  condition,  and  an  order  or  warrant 
obtained  from  a  competent  judge.  The  34th  section  of  the  Act 
20  &  21  Vict  c.  71,  providing  for  the  admission  of  lunatics  by  order 
of  the  Sheriff  upon  medical  certificates,  has  been  repealed,  and 
section  14  of  the  Act  25  &  26  Vict  now  regulates  such  admission. 
An  order  of  the  Sheriff  within  whose  jurisdiction  the  lunatic 
resides  or  the  asylum  is  situated  may  be  obtained  upon  presenting 
to  him  a  petition,  of  which  the  form  is  supplied  by  the  statute, 
accompanied  by  medical  certificates  by  two  medical  persons 
(registered)  having  no  immediate  or  pecuniary  interest  in  the 
asylum  to  which  the  lunatic  is  to  be  sent.  These  certificates 
must  bear  date  within  fourteen  clear  days  next  preceding  that  of 
the  petition.  The  lunatic  must  be  received  within  fourteen  days 
aft-er  the  date  of  the  Sheriff's  order,  or  in  the  case  of  warrants  from 
Orkney  and  Shetland,  twenty-one  days.  But  a  lunatic  may  be 
detained  for  three  days  in  an  asylum  upon  an  emergency 
certificate  granted  by  one  medical  man,  who  may  be  the  medical 
attendant  of  the  asylum,  but  except  in  the  case  of  a  pauper  he 
cannot  grant  the  other  certificates  (29  &  30  Vict  c.  51,  s.  4). 

The  6th  section  of  the  Act  25  &  26  Vict  c.  54,  made  provision 
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for  allowing  persons  to  enter  into  an  asylum  voluntarily.  The 
applicant  had  to  make  a  declaration  before  the  Sheriff,  and  produce 
a  certificate  by  a  medical  person,  and  written  consent  of  the 
superintendent  of  the  asylum  to  which  he  proposed  to  go.  But 
the  superintendent  had  to  send  a  monthly  report  to  the  board 
and  to  the  Sheriff  upon  the  condition  of  the  lunatic  while  he 
remained  there.  He  was  entitled  to  leave  the  asylum  when  he 
pleased  unless  the  superintendent  certified  that  he  was  dangerous. 
The  board  or  Sheriff  might  at  any  time  order  his  discharge.  This 
section  has  been  repealed  by  29  &  30  Vict  c.  51,  s.  15.  Any  person 
with  the  consent  of  a  Commissioner  in  Lunacy  may  enter  an  &sylum 
as  a  boarder,  but  cannot  be  detained  for  more  than  three  days  after 
he  has  expressed  his  desire  to  leave,  unless  certificates  and  a 
sheriff's  order  are  obtained  in  the  usual  way. 

The  regulations  regarding  pauper  lunatics  are  to  be  found  in 
sections  73-79,  95  and  112,  of  20  &  21  Vict.  c.  71,  and  section  8  of 
25  &  26  Vict.  c.  54,  and  29  &  30  Vict.  c.  51,  s.  8-11. 

A  pauper  lunatic  is  maintained  at  the  expense  of  the  pari.<)h  of 
his  legal  settlement  at  the  time  of  granting  the  order  for  his 
reception  into  the  asylum,  and  he  has  to  be  sent  to  the  asylum  for 
the  district  in  which  that  parish  is  situated.  This  provision  applies 
even  when  the  settlement  is  derivative,  and  that  settlement  is  fixed 
at  the  time  when  the  confinement  commences.  Thus  if  a  married 
woman,  whose  derivative  settlement  is  that  of  her  husband  in  the 
parish  of  A,  becomes  a  lunatic  and  is  confined  as  a  pauper  lunatic, 
A  continues  liable  for  her  support,  although  during  her  confine- 
ment her  husband  loses  his  settlement  there,  and  it  may  be  acquires 
one  elsewhere  {PalTtur  v.  Russell^  Dec.  1,  1871,  10  Macp.  185). 
The  parish  of  settlement  is  liable  in  the  expense  attending  the 
taking  and  sending  the  pauper  to  the  asylum.  Whenever  the 
expenses  so  incurred  cannot  be  recovered  from  the  relatives  of  the 
lunatic  or  from  his  estate,  he  is  to  be  viewed  as  a  pauper,  and  the 
parish  becomes  responsible.  When  the  parish  of  settlement  cannot 
be  ascertained,  the  parish  from  which  the  lunatic  was  sent  is  liable 
in  the  first  instance,  having  its  right  of  relief  Inspectors  of  the 
poor  are  bound,  under  section  112  of  20  &  21  Vict.  c.  71,  to  give 
notice  to  the  chairman  of  the  parochial  board  (who  reports  to  the 
Commissioners  of  Lunacy)  the  name  and  residence  of  all  pauper 
lunatics  within  the  parish,  and  the  Board  of  Limacy  may  interpose 
to  secure  the  removal  of  such  lunatics  to  asylums  when  the 
]>arochial  authorities  fail  to  do  so.  Pauper  lunatics  discharged  on 
probation  remain  subject  to  the  inspection  of  commissioners  during 
the  period  of  probation,  and  cannot  without  their  sanction  be  struck 
off  the  roll  during  that  period.  A  parochial  board  may  obtain  the 
discharge  and  removal  of  any  lunatic  unless  the  superintendent  of 
the  asylum  opposes,  but  he  still  remains  subject  to  the  control  of 
the  board,  who  are  entitled  to  know  the  place  to  which  he  has  been 
removed,  and  may  order  him  again  to  be  sent  to  an  asylum. 
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Section  81-84  of  20  &  21  Vict  c.  71,  relate  to  the  protection  of 
the  property  of  lunatics.  When  the  property  of  a  lunatic  is  not 
under  the  management  of  a  judicial  officer,  or  being  so,  is  mis- 
managed, the  board  or  the  accountant  of  the  Court  of  Session  may 
report  to  the  Lord  Advocate,  who  may  apply  to  the  Court  for  an 
investigation,  and  when  necessary,  the  appointment  of  a  factor.  T]ie 
expenses  can  be  recovered  out  of  the  estate  of  the  lunatic.  The 
care  with  which  the  law  will  view  all  that  may  affect  the  interests 
of  this  helpless  class  of  the  community  is  to  be  seen  in  the  84th 
section,  which  provides  that  the  accountant  of  Court  shall,  before 
any  caution  is  taken  for  a  judicial  factor  upon  the  estate  of  a 
lunatic,  give  his  approval 

Under  section  17  of  29  &  30  Vict.  c.  31,  the  board  may  obtain 
from  the  accountant  of  the  Court  of  Session  the  names  of  all  lunatics 
having  judicial  factors,  and  particulars  regarding  their  estates; 
and  they  may  apply  to  the  Court  to  order  such  inquiry  as  they  may 
think  necessary.  We  have  seen  that  a  person  who  has  gone  volun- 
tarily into  an  asylum  may  obtain  his  own  liberation.  The  pro- 
visions for  the  liberation  of  lunatics  sent  to  asylums  under  an 
order  of  the  Sheriff  upon  petition  are  contained  in  sections  92  and 
93  of  20  &  21  Vict.  c.  71,  and  16  of  25  &  26  Vict.  c.  54,  and  29 
&  30  Vict  c.  52,  s.  9-12.  Any  person  having  the  certificate  of  two 
medical  men  may  obtain  an  order  for  the  liberation  of  a  lunatic 
from  the  SheriiF;  and  the  board,  upon  being  satisfied  with  a  medical 
certificate,  may  also  order  upon  their  own  authority  the  liberation 
of  lunatics.  Eight  days'  notice  in  writing  must,  however,  be  given, 
before  the  lunatic  can  be  released,  to  the  person  who  obtained  his 
detention,  or  to  his  nearest  relative,  or  in  the  case  of  a  pauper,  to 
the  party  or  parish  by  whom  the  expense  of  his  detention  was 
defrayed.  Provision  is  made  for  entering  in  the  register  of  the 
asylum  the  particulars  relating  to  the  liberation  of  any  lunatic. 
The  person  at  whose  instance  a  lunatic  is  detained,  or,  in  his  absence, 
the  nearest  relative,  or  the  inspector  of  poor  where  the  lunatic  is 
a  pauper,  may  apply  for  his  removal  from  one  asylum  to  another. 
This  is  done  to  the  board.  Such  persons  may  also  apply  for  the 
liberation  of  the  lunatic  upon  trial  or  probation ;  but  if  he  requires 
again  to  be  received  into  an  asylum,  there  is  no  occasion  for  a  new 
warrant  and  certificate.  (See  the  provisions  of  29  &  30  Vict.  c.  61, 
s.  10-12.) 

It  remains  to  say  something  regarding  dangerous  and  criminal 
lunatics,  whose  detention  is  at  the  instance  of  the  authorities  and 
in  the  interest  of  the  public.  We  have  seen  that  the  first  statute 
to  deal  specially  with  this  class  was  that  of  4  &  6  Vict  c.  60. 
Section  85  of  20  &  21  Vict.  c.  71,  empowered  the  Sheriff  to  commit 
dangerous  lunatics,  but  it  has  been  repealed  by  section  15  of  25  & 
26  Vict  c.  54.  That  section  deals  with  the  cases  of  (1)  a  lunatic 
apprehended  charged  with  assault  or  other  offence  inferring  danger 
^  -  the  lieges;  (2)  a  lunatic  found  in  a  state  threatening  danger  or 
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offensive  to  decency.  Application  may  be  made  to  the  Sheriff,  who 
is  to  order  intimation  by  advertisement,  and  a  special  notice  to  the 
inspector  of  the  poor  of  the  parish  liable,  of  the  fact  that  he  is  about 
to  inquire  into  the  state  of  the  alleged  lunatic.  If  no  steps  are 
taken  by  the  inspector  of  the  poor  for  the  custody  of  the  lunatic, 
the  Sheriff  makes  an  inquiry,  and  may  commit  the  lunatic  to  an 
asylum,  there  to  remain  until  caution  is  found  for  his  safe  custody. 
The  applicant  may  recover  his  expenses  from  the  inspector  of  the 
parish  within  which  the  lunatic  has  been  found  at  large.  It  has 
been  decided  that  under  the  Act  20  &  21  Vict.  c.  71,  the  Sheriff 
had  no  power,  in  disposing  of  the  commitment  to  safe  custody  of 
a  dangerous  lunatic,  to  find  the  parish  liable  in  his  ihaintenance  ad 
interim,  or  decern  for  the  expense  of  his  apprehension  {Beattie  v. 
Gemmel,  January  24, 1861,  23  D.  386).  Such  power  has,  however, 
now  been  given  by  the  section  under  consideration.  The  opinion 
has  been  expressed  that  the  parish  in  which  a  dangerous  lunatic  is 
apprehended  is  the  parish  in  and  from  which  he  is  taken  and  sent 
{Beattie  v.  Oemmel,  February  4, 1862, 24  D.  431).  These  provisions 
for  the  apprehension  and  detention  of  dangerous  lunatics  apply  to 
all  persons,  whether  paupers  or  not,  belonging  to  this  class  (34  & 
35  Vict.  c.  55,  s.  8). 

If  at  the  time  when  the  discharge  of  any  lunatic  is  sought,  it 
appears  to  the  superintendent  of  the  asylum  that  such  lunatic  is 
dangerous,  he  may  in  the  meantime  detain  the  lunatic,  and  com- 
municate with  the  Procurator-Fiscal,  who,  if  he  thinks  fit,  may  take 
proceedings  to  secure  the  public  safety  (29  &  30  Vict.  c.  51,  s.  12). 
The  19th  section  of  this  Act  enables  the  Sheriff,  upon  the  certifi- 
cate of  two  medical  men  approved  of  by  the  Fiscal,  to  authorize  the 
discharge  of  any  person  detained  as  a  dangerous  lunatic. 

There  are  various  provisions  for  the  safe  custody  of  criminal 
lunatics.  Section  87  of  the  Act  20  &  21  Vict  c.  71,  deals  with 
cases  where  the  insanity  is  pleaded  in  bar  of  trial  The  accused 
is  to  be  kept  in  custody  under  an  order  of  the  Court  until  her 
Majesty's  pleasure  be  known.  Section  88  provides  for  the  event  of 
a  verdict  being  returned  finding  that  the  accused  was  insane  at 
the  time  of  committing  the  offence.  A  similar  order  of  Court  is  to 
be  pronounced  in  such  cases.  For  the  form  of  verdict  and  sentence 
applicable,  see  case  of  Wylie,  30th  September  1858,  3  Irv.  218. 
Along  with  these  should  be  read  section  2  of  the  Act  34  &  35 
Vict.  c.  55,  which  enables  the  Crown  to  renew  and  vary  any  orders 
proceeding  from  it,  and  authorizing  the  conditional  liberation  of  the 
person  in  custody.  If  the  conditions  upon  which  liberty  has  been 
conferred  are  violated  by  him,  the  Principal  Secretary  of  State 
may  by  warrant  cause  his  apprehension.  Under  section  89  of  20  & 
21  Vict  c.  71,  when  a  person  in  prison,  either  upon  a  criminal 
charge  or  as  a  debtor,  or  undergoing  punishment,  showed  symptoms 
of  insanity,  the  Sheriff,  with  the  assistance  of  two  medical  men, 
had  to  inquire  into  his  case,  and  report  to  the  Secretary  of  State^ 
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who  had  power  to  order  his  removal  to  an  asylum.  His  release 
from  the  asylum  took  place  under  a  similar  procedure  Under 
section  6,  however,  of  34  &  35  Vict.  c.  55,  the  Sheriff  may  himself 
order  the  removal  of  any  person  confined  in  a  local  prison  to  an 
asylum,  if  he  is  duly  certified  to  be  insane.  This  is  done  upon  the 
application  of  the  administrators  of  the  prison. 

The  governor  of  a  prison  is  bound,  under  the  recent  Prison  Act, 
to  announce  to  the  visiting  committee  without  delay  any  case  of 
insanity  or  apparent  insanity  arising  amongst  the  prisoners.  (See 
section  52.) 

We  have  thus,  without  entering  into  detail,  gone  over  the  leading 
provisions  of  the  Lunacy  Statutes.  That  much  has  been  done  at 
once  to  prevent  improper  confinement  upon  the  plea  of  insanity, 
and  to  secure  the  comfort  of  the  insane  themselves,  there  can  be 
little  doubt.  That  there  is  room  for  still  further  improvement 
is  the  opinion  of  at  least  one  eminent  authority  upon  the  whole 
subject — our  esteemed  Commissioner  in  Lunacy,  Sir  James  Coxe, 
who  has  recently  made  his  views  public  in  the  shape  of  a  pamphlet, 
to  which  we  must  refer  our  readers. 
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To  the  contemplative  landsman,  loitering  along  the  shore,  it  may 
not  seem  a  very  practical  question  to  what  precise  line  out  there 
upon  the  azure  sea  the  Queen's  authority  and  the  jurisdiction  of  her 
judges  may  be  stretched.  One  can  easUy  understand  that  the 
Firth  of  Clyde,  the  Sound  of  Mull,  or  any  one  of  the  great  sea  lochs 
or  bays  of  the  Western  Highlands,  must  be  treated  as  part  of  the 
territory  or  realm  of  Scotland.  With  North  Berwick  Law  on  the 
one  side,  Fife  Ness  on  the  other,  and  the  Isle  of  May  lying  in  the 
middle,  the  nation  has  obviously  entered  into  a  very  complete 
and  satisfactory  state  of  possession  of  the  Firth  of  Forth.  Indeed, 
these  openings  used  to  be  called  the  King's  Chambers.  But  when 
you  stand,  for  instance,  on  the  barren  and  lonely  rocks  of  SL  Kilda, 
face  to  face  with  the  long  rollers  of  the  Atlantic,  does  it  not  seem 
a  somewhat  idle  speculation  to  ask  where  territorial  water  ends 
and  where  high  sea  begins  ?  The  "  wilderness  of  waters  "  mocks  at 
the  idea  of  sovereign  power :  there  can  be  no  proprietor  for  "  the 
blue,  the  fresh,  the  ever  free." 

The  question  was,  however,  raised  in  a  very  definite  and  practical 
form  in  the  great  Franconia  case  last  year  (L  R.  2  Exch.  Div.  63), 
and  it  has  now  again  been  brought  under  public  notice  by  the 
Lord  Chancellor's  Territorial  Waters  Jurisdiction  Bill,  which  was 
recently  read  a  third  time  by  the  House  of  Lords.  In  the  Fran« 
conia  case,  it  will  be  remembered,  a  German  vessel  carrying  mails 
from  Hamburg  to  the  West  Indies,  when  about  two  miles  from 
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Dover  pier-head,  ran  into  and  sank  a  British  vessel,  the  Strath* 
elyde,  Ferdinand  Keyn,  the  officer  in  command  of  the  German 
vessel,  was  convicted  at  the  Central  Criminal  Court  of  the  man- 
slaughter of  Jessie  Young,  a  passenger  on  board  the  Sirathclyde^ 
and  this  manslaughter  was  said  to  have  been  committed  on  the 
high  seas  and  witfin  the  jurisdiction  of  the  Admiralty  of  England. 
The  Court  for  Crown  Cases  Reserved,  however,  found  by  a  majority 
of  seven  judges  against  six  that  the  Central  Criminal  Court  had  no 
jurisdiction  in  the  matter,  because  under  a  statute  of  Henry  VIII. 
that  Court  only  succeeded  to  the  jurisdiction  of  the  Admiral,  and 
the  Admiral  had  no  jurisdiction  to  try  offences  committed  by 
foreigners  on  board  foreign  ships,  but,  so  far  as  the  high  seas  were 
concerned,  his  jurisdiction  extended  only  to  English  subjects.  The 
minority  of  the  judges  held  that  the  sea  within  three  miles  of  the 
coast  of  England  is  part  of  the  territory  of  England,  and  that  the 
English  criminal  law  was  therefoje  to  be  applied  to  offences  com- 
mitted within  that  limit,  whether  by  foreigners  or  by  British  sub- 
jects. In  the  end,  therefore,  Keyn,  who  by  gross  neglect  of  duty 
had  caused  a  great  disaster,  was  allowed  to  go  unpunished,  and 
.  although  he  was  subsequently  convicted  in  his  native  country,  this 
result  was  undoubtedly  inconvenient  and  mortifying  to  our  national 
dignity. 

The  diflBculty  of  the  situation  is  that  foreigners  owe  no  allegiance 
to  British  law  unless  they  come  into  Britain,  and  so  the  Chancellor 
has  now  come  to  the  rescue  of  offended  justice  with  a  Bill  "to  regulate 
the  law  relating  to  the  trial  of  offences  committed  on  the  sea  within 
a  certain  distance  of  the  coasts  of  her  Majesty's  dominions."  This 
is  a  highly  characteristic  specimen  of  English  legislation.  Let 
there  be  no  new  coat  if  human  ingenuity  can  devise  a  sufficient 
patch  upon  the  old  one.  The  Crown  is  constantly  granting  leases 
of  salmon-fishings  for  three  miles  out  to  sea  all  round  the  coasts  of 
Scotland,  and  very  bad  bargains  many  of  these  leases  are  for  the 
tenants.  This  looks  like  a  right  of  property,  and  as  regards 
Scotland  it  is  supported,  not  indeed  by  the  leading  case  of  Sammel 
(3  M'Q.  419),  but  by  the  well-known  passage  in  Craig :  "  Quod  ad 
mare  attinet,  licet  adhuc  ita  omnium  commune  sit,  ut  in  eo  navigari 
possit,  praprietas  tamen  ejus  ad  eos  pertinere  hodie  creditur,  ad  quos 
proximus  continens,  adeo  ut  mare  Gallicum  id  dicatur  quod  littus 
Gallise  alluit,  aut  ei  proprius  est,  quam  nlli  alii  continenti.  .  .  . 
Ita  ut  Seges  inter  se  quasi  maria  omnia  diviserint,  et  quasi 
ex  mutua  partitione  alterius  id  mare  censeatur,  quod  leteri  pro- 
pinqius  et  commodius  est :  in  quo  si  delictum  aliquod  commissum 
fiurUy  efus  sit  jurisdidio  qui  proximum  caiUineTitem  possideat ; 
Isque  mum  illud  mare  vocat!*  But  the  Lord  Chancellor  will  not 
say  that  the  adjacent  sea  is  part  of  the  realm.  That  would  be 
plain  enough,  but  it  might  be  held  to  justify  the  recently  expressed 
alarm  of  the  North  German  Gazette  that  England  was  claiming  a 
light  to  stop  merchant  vessels  on  the  international  waterway  of 
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Dover.  In  the  good  old  times  of  Charles  I.  the  learned  Mr. 
John  Selden  astounded  the  Dutch  fishermen  and  their  lawyers  by 
writing  a  book  to  show  that  the  whole  of  the  narrow  seas  as  far  as 
Norway  were  part  of  the  territory  of  England.  That  ridiculous 
claim  has  long  been  given  up.  It  was  superseded  by  the  **  three 
miles  zone''  which  Bynkershoek  first  suggested  in  1702,  and  which 
has  since  become  a  pet  dogma  among  the  text-writers  on  interna* 
tional  law.  "  Quousque  tormentu  exploduntur/'  said  Dr.  Bynker- 
shoek :  as  far  as  your  cannon  will  ccmy ;  the  authority  of  the  land 
ceases  with  the  power  of  its  guns.  This  is  a  very  modest  estimate  of 
the  range  of  a  modem  coast  battery,  and  so  the  Lord  Chancellor's 
cautious  preamble  explains  that  her  Majesty's  "  rightful  jurisdic- 
tion" has  always  extended  over  the  adjacent  open  seas  to  ''  such  a 
distance  as  is  necessary  for  the  defence  and  security  of  her  Majesty's 
dominions."  Now,  jurisdiction  is  something  much  less  than  sove- 
reignty. There  are  various  kinds  of  jurisdiction,dealing  with  different 
subjects ;  and  the  jurisdiction  here  affirmed,  of  whatsoever  kind, 
is  only  such  as  is  required  for  certain  purposes.  The  purposes  for 
which  jurisdiction  has  been  previously  exercised  are  well  known. 
The  Foreign  Enlistment  Act,  the  "  Hovering "  Acts,  the  Customs 
Acts,  the  Merchant  Shipping  Acts, — all  these  abound  with  illus- 
trations. To  protect  neutrality  or  the  revenue  or  the  navigation, 
Parliament  has  often  legislated  against  foreigners  as  well  as  sub- 
jects; and  its  right  has  never  been  disputed,  because  all  other 
civilized  governments  exercise  the  same  right.  Then,  what  is  more 
common  than  treaties  between  sovereign  Powers  regulating  the 
fisheries  round  their  respective  coasts  ?  But  it  is  quite  a  new  thing 
to  say  that  this  jurisdiction  for  State  purposes  includes  a  juris- 
diction to  punish  private  offences  committed  by  foreigners  anywhere 
within  an  undefined  circle  of  territorial  water.  It  is  right  to  claim 
such  a  new  jurisdiction :  let  us  hope  it  will  be  exercised  with  dis- 
cretion. But  the  Lord  Chancellor  scarcely  makes  out  a  case  when, 
differing  from  Sir  Alexander  Cockburn,  he  attempts  to  show  that 
what  his  Bill  is  intended  to  create  really  existed  long  ago. 

Shortly  stated,  the  Bill  says  that  if  a  foreigner  commit  an  offence 
on  the  open  sea  within  one  marine  league  of  low-water  mark,  even 
though  it  be  on  board  a  foreign  ship,  this  offence  is  to  be  within 
the  jurisdiction  of  the  Admiral,  but  no  proceeding  shall  be  taken 
without  the  consent  of  a  Secretary  of  State.  An  offence  is  declared 
to  mean  an  act,  neglect,  or  default,  which  if  committed  in  an  English 
county  would  be  punishable  by  indictment  according  to  English 
law.  And  the  jurisdiction  of  the  Admiral  is  said  to  include  the 
jurisdiction  of  the  Admiralty  of  England  and  Ireland.  But  what 
has  become  of  Scotland  ?  She  also  had  an  Admiralty  Court,  the 
jurisdiction  of  which  was  not  destroyed  by  the  19th  article  of 
the  Treaty  of  Union.  The  prize  jurisdiction  under  the  Bestraining 
Acts  during  the  American  War  of  Independence  was  of  course 
confined  expressly  to  the  English  Court  (see  Monro  v.  Jackson,, 
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December  18, 1778,  Morr.  7522) ;  but  besides  the  Scottish  Admiralty 
there  was,  and  is,  the  wider  and  supereminent  jurisdiction  of  the 
High  Court  of  Justiciaiy,  which  is  certainly  competent  to  the  trial 
of  every  offence  committed  in  waters  belonging  to  Scotland.  And 
why  is  English  law  to  furnish  the  sole  test  and  definition  of 
offences  committed  on  all  the  territorial  waters  of  the  empire? 
Scotland  has  a  rational  and  elastic  criminal  law  which  might  well 
be  consulted  in  the  matter.  Mauritius  is  governed  by  the  Code 
Napoleon ;  and  India  has  a  Penal  Code  of  her  own.  Again,  the 
Lord  Advocate  of  Scotland  has  hitherto  advised  her  Majesty 
whether  or  not  a  criminal  prosecution  should  proceed  in  Scotland. 
No  reason  whatever  has  been  stated  why  he  should  in  this  case  be 
relieved  of  a  duty  which  he  has  never  failed  to  discharge  with 
prudence  and  with  dignity. 


dTorredponbenjce. 


PUBLIC  PROSECUTOR  AND  SUPERINTENDENT 
OF  POLICE. 

(To  the  Editor  of  the  Journal  of  Jurisprudence,) 

Edihbuboh,  Snd  AfrU  1878. 

Sir, — In  the  last  number  of  your  Jowmal  you  have  done  me  the 
unexpected  honour  of  noticing  in  complimentary  terms  a  letter  I 
recently  addressed  to  the  Lord  Provost,  Magistrates,  and  Town 
Council  on  the  proposed  disjunction  between  the  offices  of  public 
prosecutor  and  superintendent  in  the  Edinburgh  Police  Court 

My  communication  was  a  day  or  so  too  late  for  the  purpose  J  had 
in  view.  It  was  intended  as  a  contribution  to  a  discussion  which 
seemed  to  be  imminent  on  a  question  which  you  and  I  are  agreed 
in  considering  important,  however  we  may  differ  as  to  its  true 
solution.  Discussion  in  public  there  was  none.  Discussion  in 
private  there  may  have  been.  I  do  not  know  who  maintained  there 
my  side  of  the  question.  I  was  not  consulted;  and  after  previous 
experience,  I  had  no  reason  to  expect  that  I  should  be.  Right  or 
wrong,  the  change  was  an  act  of  authority  pure  and  simple. 

I  sluill  watch  with  interest  the  discussion  which  you  promise  in 
the  pages  of  your  Journal.  Let  me  meanwhile  make  a  mild  pro- 
test Your  readers  will  naturally  think  that  you  have  printed  my 
letter  in  fulL  Tou  have  not  done  so;  nor  were  you  under  any 
obligation  to  do  so.  Perhaps  you  have  given  me  too  much  of  your 
valuable  space.  But  as  the  excisions  are  large  and  numerous,  it 
would  have  been  as  well  to  indicate  them  in  the  usual  manner  by  a 
few  points,  thus  ....  I  should  then  have  been  relieved  from  a 
charge  of  extraordinary  abruptness  of  style  to  which  your  procedure 
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has  exposed  me.  Naturally  I  think  the  omitted  passages  are 
important  to  my  argument.    But  I  do  not  insist  on  that  point. 

Your  criticism  contains  this  passage :  "  It  is  absurd  to  say  that 
evidence  can  be  better  led  by  a  police  superintendent  than  by  a 
properly-qualified  prosecutor."  Of  course  it  is  absurd  to  say  so 
if  the  one  has  the  qualification  which  the  other  lacks.  But  that 
absurdity  is  no  utterance  of  mine.  My  contention  is  that  no  man 
should  be  police  superintendent  except  one  who,  besides  his  other 
qualifications,  is  a  properly-qualified  prosecutor;  just  as  no  man 
should  be  an  oflBcer  of  artiUery  or  engineers  who  to  a  military 
qualification  did  not  add  a  scientific  one.  What  the  "  executive 
eflBciency  "  of  a  constable  may  be  who  does  not  know  whether  or  not 
he  commits  an  illegality  in  arresting  A.  B.,  it  is  not  easy  to  see. 
Hence  the  value  of  "  legal  drill,"  as  I  call  it,  to  men  who  are 
officers  of  the  law,  and  who  in  a  public  disturbance  represent  the 
law.    They  should  know  a  little  of  that  which  they  represent. 

You  hint  a  doubt  as  to  whether  witnesses  ought  to  be  "  tmined  " 
at  all.  Pardon  my  saying  that  there  is  surely  here  some  confusion 
of  idea.  No  one  thinks  that  the  ordinary  witness  brought  by  the 
accidents  of  relationship  or  circumstance  into  connection  with  the 
facts  under  inquiry  should  be  "  trained."  In  this  place  the  word  is 
only  susceptible  of  a  bad  meaning.  But  a  skilled  witness  ought  to 
be  trained  not  merely  how  to  observe  facts,  but  how  to  report  them 
distinctly  and  fully  by  his  answers  to  questions  in  a  court  of  justice. 
Now,  in  my  opinion,  the  constable  is,  or  ought  to  be,  a  skilled 
witness. 

Years  ago  I  remember  being  amused  at  the  indignation  expressed 
by  Lord  Justice-Clerk  Hope  at  an  unhappy  constable  who,  in  his 
evidence,  happened  to  speak  of  "  the  case."  The  legal  phrase  filled 
his  Lordship  with  indignation.  "  The  case ! "  he  cried ;  "  what  do 
you  mean,  sir,  by  the  case  f  What  have  you  to  do  with  the  ccLse  f  " 
I  sometimes  think  that  an  intelligent  policeman,  well  up  in  his 
legal  duties,  is  not  the  man  we  want.  We  like  to  have  a  man  who 
makes  blunders  in  order  that  we  may  have  the  pleasure  of  bullying 
him  in  the  witness-box.  A  criminal  trial  without  an  ignorant  or 
stupid  policeman  is  an  imperfect  performance.  We  need  him  as 
we  need  his  representative  in  a  harlequinade. 

The  Hon.  A.  D.  Elliot  says  in  the  passage  horn  his  pamphlet 
which  you  quote,  "  The  profession  and  attainments  of  a  policeman 
are  quite  different  from  those  of  a  prosecuting  solicitor."  That  is 
the  very  thing  of  which  I  complain.  That  is  the  very  lacuna  in 
the  education  of  superior  officers  of  police  which  I  want  to  be 
supplied.  The  police  ought  to  be  a  great  public  force  in  which 
men  of  superior  attainments  and  education  might  be  induced  to 
serve,  and  for  which  there  ought  to  be  a  special  training,  including 
a  knowledge  of  criminal  jurisprudence.  Mr.  Elliot's  remaining 
objection  is  sufficient  against  the  arrangement  which  once  prevailed 
in  Edinburgh  of  making  the  Superintendent  to  be  also  the  Judge 
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of  iPolice.  I  agree  with  him,  in  that  sense,  that  a  Superintendent 
of  Police  ought  to  have  nothing  to  do  "  with  the  trying  of  criminals." 
But  do  what  you  like,  you  cannot  prevent  a  prosecutor  from  taking 
an  interest  (within  bounds  a  legitimate  interest)  in  the  success  of  a 
prosecution,  more  especially  if  he  be  a  prosecutor  only.  Open  dis- 
cussion before  a  fair  tribunal  is  the  only  possible  check  to  excessive 
professional  zeal  in  this  direction.  My  contention  is  that  a  prose- 
cutor in  a  Police  Court  who  is  also  superintendent  finds  in  his 
responsibilities  as  superintendent  a  considerable  counterpoise-^not 
a  stimulant— to  his  zeal  as  prosecutor. — I  am,  etc. . 

Frederick  Halulrd. 

[We  are  obliged  to  the  learned  Sheriff  for  the  above  letter.    We 
may  explain,  however,  that  the  version  of  his  former  letter  which 
appeared  in  our  pages  was  taken  verbatim  from  one  of  the  daily 
papers — an  unsafe  guide,  we  admit — and  we  were  not  aware  that 
any  passages  had  been  suppressed.     Although  we  think  that  in 
th£s  instance  the   municipal  authorities  have  come  to  a  correct 
conclusion,  we  are  certainly  of  opinion  that  they  might  have  con- 
sulted those  whose  opinion  would  have  been  of  much  greater  value 
than  their  owu^  but  this  was  too  much  to  expect  of  a  corporation. 
Without  entering  in  the  meantime  into  a  detailed  reply  to  our 
learned  correspondent,  we  may  note  one  or  two  points  on  which  we 
are  at  variance.     No  doubt  the  officers  of  the  law  should  know  a 
little  about  what  they  represent,  that  is  to  say,  a  policeman  should 
know  '•  whether  or  not  he  commits  an  illegality  in  arresting  A.  B." 
This  knowledge,  however,  can  be  derived  from  his  superintendent, 
as  that  official  certainly  ought  to  know  as  much  law  as  to  enable 
him  to  instruct  his  officers  in  the  duties  they  have  to  perform ;  but 
it  does  not  follow  from  this  that  he  is  the  proper  man  to  prosecute 
the  criminals  when  arrested.'    A  constable  may  be  possessed  of 
much  "  legal  training,'*  and  have  an  admirable  theoretical  know- 
ledge of  his  profession,  and  yet  his  "executive  efficiency"  may  be 
most  unsatisfactory.    The  difficulty  is  npt  to  Ibeach  a  policeman 
wtuit  to  do,  as  ?iaw  to  do  it,  and  this  we  apprehend  can  only  be 
done  by  a  man  who  .can  devote  his  whole  time  to  his  men,  know- 
.ing  them  individually,  and  developing  in  them,  not  so  much  legal 
knowledge  as  general  intelligence,  smartness,  obedience,  command 
of  temper,  and  civility,  for  such  things  go  much  more  to  make 
"  executive  efficiency"  than  a  mere  knowledge  of  the  law  can  do. 
We  agree  with  our  correspondent  in  thinking  that  a  policeman 
ought  to  be  able  to  make  an  intelligent  appearance  in  the  witness- 
box  ;  we  differ,  however,  as  to  the  source  from  which  he  ought  to 
draw  this  intelligence,  and  with  all  deference,  we  do  not  think  that 
the  learned  Sheriff  has  proved  that  a  policeman  will  learn  to  observe 
facts  accumtely  and  report  them  distinctly  better  because  Ids  super- 
intendent happens  also  to  be  prosecutor.     Surely  a  superintendent 
will  do  his  work  better  if  he  can  give  his  undivided  attention  to 
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lookiiig  after  his  men,  and  not  be  occupied  half  the  day  in  peifonning 
the  functions  of  a  prosecutor.  No  doubt  he  can  delate  his  duties 
of  supervision  to  subordinates,  but  that  is  a  very  different  thing 
from  personal  supervision.  It  is  possible  that  when  the  police  is 
considered  a  great  public  force,  for  which  special  training  would  be 
required  as  much  as  for  the  learned  professions,  and  a  knowledge 
of  criminal  junsprudence  indispensable,  then  men  may  possibly 
appear  who  could  unite  the  functions  of  superintendent  and  prose- 
cutor satisfactorily.  Till  that  time  comes,  however,  and  as  matters 
at  present  stand,  we  are  still  of  opinion  that  they  are  better  sepa- 
rated. We  should  be  glad  if  some  of  our  readers  in  the  country, 
who  have  the  requisite  experience  and  knowledge,  would  com- 
municate their  views  on  this  important  subject. — ^.  J.  of  t/l] 


^ebutoB. 


Elenunis  of  Irdernational  Law,  hy  Henry  Wheaton,  LL.D.  English 
edition.  Edited,  with  Notes  and  an  Appendix  of  Statutes  and 
Treaties,  bringing  the  work  down  to  the  present  time,  by  A.  C. 
BoTD,  Esq.,  LL.B.  (Camb.),  etc.,  author  of  "  The  Merchant 
Shipping  Laws."    London :  Stevens  &  Sons.     1878. 

Mr.  Boyd  stands  in  no  need  of  the  justification  he  pleads  in  the 
preface  for  giving  us  a  new  English  edition  of  Wheaton's  "  Elements 
of  International  Law."  The  ^ition  best  known  and  most  used  in 
this  country  is  Mr.  Lawrence's  American  edition  of  1863 ;  but  any 
one  who  has  had  occasion  to  consult  that  bulky  tome,  must  have 
been  annoyed  by  the  frequency  with  which  the  text  and  the  notes 
bear  the  same  proportion  to  each  other  as  Eidstaff's  bread  to  his 
sack.  Mr.  Lawrence  had  the  merit  of  being  well  acquainted  with 
the  topics  treated  of  in  Wheaton's  great  work.  His  conception  of 
an  editor's  duty,  however,  was  faulty.  He  heaped  together  extracts 
from  the  despatches  of  ambassadors  and  ministers,  resolutions  of 
Congress,  debates  in  the  United  States  Senate,  Presidents'  mes- 
sages, and  conversations  between  diplomatists ;  printed  them  on 
the  lower  part  of  the  page  (sometimes  in  the  proportion  of  two  lines 
of  Wheaton  to  about  fifty  of  Lawrence),  with  a  running  commen- 
tary of  his  own,  and  called  them  "  annotations."  He  further  sup- 
plied an  appendix,  containing  "  extended  notes"  to  the  amount  of 
eighty  pages,  followed  by  fifty  pages  of  ''  addenda  to  the  notes," 
and  ending  with  a ''  supplement"  of  the  same  length,  containing 
more  notes  stiU.  Mr.  Boyd,  on  the  other  hand,  intersperses  short 
origiiial  notes  throughout  the  work,  giving  the  gist  of  the  informa- 
tion sought  to  be  conveyed  in  his  own  wotcIs,  accompanied  by 
references  when  necessary.  These  notes,  moreover,  are  printed  in 
different  type  at  the  end  of  the  relative  paragraph  of  the  text,  and 
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the  reader's  attention  is  consequently  not  distracted  iu  course  of 
reading  the  text.  The  difference  between  the  two  methods  of 
treatment  is  well  illustrated  in  that  part  of  the  work  relating  to  the 
distinction  between  private  property  taken  at  sea  and  on  land. 
Both  editors  very  properly  refer  to  the  Declaration  of  Paris  of  1856, 
by  which  the  leading  Powers  of  Europe  agreed  to  abolish  privateer- 
ing, and  to  the  subsequent  addition  thereto  proposed  by  the  United 
States  for  the  purpose  of  exempting  private  property  from  capture 
at  sea.  But  while  Mr.  Boyd  tells  us  all  that  is  necessary  in  the 
space  of  half  a  page,  Mr.  Lawrence's  "  annotation"  extends  over 
twenty  of  his  closely-printed  pages,  and  turns  out  in  the  end  to  be 
a  paper  contributed  by  him  to  the  Social  Science  Association  of 
1861.  We  hope  that  Sir  John  Lubbock  and  his  friends,  who  have 
now  taken  up  this  subject,  will,  in  mercy  to  their  hard-worked 
feUow-members,  hereafter  consult  Mr.  Boyd's  edition  rather  than 
Mr.  Lawrence's. 

All  the  important  historical  events  and  international  questions 
since  Wheaton's  day  are  shortly  narrated  and  discussed  by  Mr. 
Boyd,  and  the  information  is  brought  down  to  the  latest  date.  In 
his  note  on  the  Eastern  Question,  for  example,  continuing  Wheaton's 
history  of  the  interference  of  the  European  Powers  in  the  internal 
affairs  of  the  Porte,  Mr.  Boyd  gives  a  succinct  and,  in  the  main, 
correct  account  of  the  events  which  led  to  the  late  Busso-Turkish 
war.  His  allusion  to  the  cause  of  the  Crimean  war,  however,  might 
have  been  more  precisely  expressed.  And,  we  may  remark,  it  is 
misleading  to  tell  us,  without  further  explanation,  that  the  Andrassy 
Note  was  not  accepted  by  the  Porte.  The  Porte  agreed  to  four  out 
of  the  five  demands  urged  by  the  Andrassy  Note,  and  on  the  fifth 
point  offered  a  compromise,  which  did  not  materially  affect  the 
general  purpose  of  the  note. 

Wheaton  having  laid  down  what  till  recently  was  regarded  as 
the  generally-accepted  doctrine  of  the  maritbne  jurisdiction  of  a 
State  extending  out  to  the  three-mile  limit,  Mr.  Boyd  of  course 
finds  it  necessary  to  qualify  this  statement  of  the  law  by  quoting 
and  discussing  the  recent  case  of  the  ''  Franconia."  The  question 
of  a  State's  jurisdiction  over  foreign  ships  of  war  in  its  territorial 
waters  he  illustrates  by  an  account  of  the  Admiralty  Circulars  and 
Soyal  Commission  on  Fugitive  Slaves.  He  quotes  in  its  entirety 
the  project  of  an  international  declaration  on  the  laws  and  usages 
of  war  agreed  to  at  tlie  Brussels  Conference  of  1874.  For,  as  Mr. 
Boyd  justly  remarks,  the  rules  though  not  binding  are  of  value  in 
exhibiting  the  ideas  on  the  subject  that  prevail  in  some  quarters, 
and  it  is  convenient  to  have  them  in  an  accessible  form.  Such 
subjects  as  the  neutralization  of  the  Suez  Canal,  the  case  of 
the  "Huascar,"  and  the  case  of  the  Princess  Bibesco  are  also 
discussed  in  the  notes.  The  last-mentioned  case  (which  relates  to 
the  effect  of  the  second  marriage  in  Germany  after  divorce  there 
of  a  woman  who  had  previously  been  married  to  a  Frenchman 
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in  France,  where  divorce  is  not  permitted)  has  excited  immense 
interest  on  the  Continent,  and  has  given  rise  to  quite  a  literature 
of  its  own.  We  should  therefore  have  expected  from  Mr.  Boyd  a 
resumi  of  the  arguments  on  both  sides  of  the  question,  and  are 
disappointed  he  should  have  considered  it  sufficient  to  give  Pro- 
fessor Holtzendorff's  opinion.  By-the-bye,  why  will  so  many 
Englishmen  write  as  if  they  thought  all  foreigners  were  French- 
men ?  In  an  English  book  a  foreigner  should  receive  either  the 
appellation  to  which  he  is  entitled  in  his  own  country,  or  its 
English  equivalent.  But  what  possible  reason  is  there  for  Mr.  Boyd 
tuniing  Dr.  von  HoltzendorfiF  into  a  Frenchman,  and  styliug  him  M 
de  Holtzendorfif  ?  Should  Mr.  Boyd's  book  be  reviewed  in  Germany, 
his  reviewer  will  probably  speak  of  him  as  Herr  Boyd,  or  in  simple 
German  fashion  Boyd,  or  perhaps  as  Mr.  Boyd,  but  we  feel  quite 
sure  he  will  never  think  of  dubbing  him  Monsieur  Boyd.  While 
on  this  subject  we  may  express  a  hope  that  in  any  future  edition 
Mr.  Boyd  will  be  more  careful  about  the  accuracy  of  his  citations 
of  German  works  in  the  matter  of  spelling. 

Mr.  Boyd  intercalates  in  Part  II.  an  interesting  chapter  of  his 
own  on  National  Character  and  Domicile,  in  which  he  gives  a 
sufficiently  full  and  very  accurate  statement  of  the  law  of  domicile 
with  references  to  cases.  This  is  followed  by  a  summary  of  the 
naturalization  laws  of  the  United  States  and  the  leading  European 
States.  And  the  subject  is  completed  by  the  series  of  Acts  he 
prints  in  the  appendix,  embracing  the  English  Act  of  1870,  and 
that  of  1872,  embodying  and  giving  the  force  of  law  to  the  Con- 
vention with  the  United  States  permitting  the  renunciation  of 
nationality,  as  well  as  the  United  States  Naturalization  Act,  and 
the  English  and  American  Foreign  Enlistment  Acts. 

The  appendix  also  contains  the  main  provisions  of  the  treaties 
of  1856  and  1871  regarding  Turkish  affairs.  Mr.  Boyd  might  with 
advantage  have  inserted  a  few  more  of  the  treaties  on  the  same 
subject  And  he  could  have  done  so  without  adding  to  the  bulk 
of  the  book,  for  the  index  (which,  by  the  way,  is  an  excellent  one) 
is  followed  by  thirty-two  pages  of  advertisements,  some  of  which 
might  well  have  made  way  for  more  useful  matter.  Mr.  Boyd  no 
doubt  refers  us  to  Mr.  Hertslet's  "  Map  of  Europe  by  Treaty,"  where 
the  text  of  recent  treaties  is  to  be  found ;  but  that  admirable  work 
has  two  disadvantages.  It  does  not  contain  the  treaties  anterior 
to  1815,  with  a  few  exceptions  contained  in  an  appendix,  and  it  is 
so  expensive  as  to  be  beyond  the  reach  of  most  young  lawyers. 

To  students  Mr.  Boyd's  *'  Wheaton"  will  be  welcome.  It  is  about 
a  third  of  the  bulk  of  Mr.  Lawrence's  edition,  and  while  lower  in 
price  than  either  it  or  Mr.  Dana's,  it  contains  all  the  changes  on 
international  law  necessitated  by  the  history  of  the  adcUtional 
twelve  or  fifteen  years  that  have  elapsed  since  their  publication. 
After  this  there  will  be  no  excuse  for  students  who  have  lost  them- 
selves in  the  wilderness  of  Mr.  Lawrence's  annotations  betaking 
hemselves  to  Kliiber,  Martens,  or  Heffler. 
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Lectures  on  Medical  Jurisprudence.  By  Francis  Ogston,  M.D., 
Professor  of  Medical  Jurisprudence  in  the  University  of 
Aberdeen.  Edited  by  Francis  Ogston,  junior,  M.D.  Ix)ndon : 
J.  &  A.  ChurchiU.     1878. 

Notwithstanding  the  number  of  treatises  on  Medical  Juris- 
prudence which  have  been  published  of  late  years,  there  is  yet 
room  for  another,  especially  when  it  comes  from  the  pen  of  one 
who  is  so  well  qualified  to  treat  of  the  subject  as  Professor  Ogston. 
But  besides  being  a  really  good  work  in  itself,  there  is  one  feature 
in  it  which  will  render  it  doubly  useful  to  the  profession  in  this 
country,  and  that  is  that  it  pays  particular  attention  to  the  system 
of  criminal  procedure  which  prevails  in  Scotland.  The  fact  that 
our  system  differs  materially  from  that  of  other  countries  has  been, 
not  unnaturally,  lost  sight  of  by  other  writers  on  the  subject,  and 
so  their  books,  though  containing  much  information  and  learning, 
are  necessarily  deficient  in  those  practical  details  as  to  the  conduct 
of  a  medical  man  in  regard  to  points  of  legal  practice  which  are  so 
necessary  to  enable  him  to  do  himself  justice  when  engaged  in  the 
investigation  of  the  medical  points  in  a  criminal  case.  Professor 
Ogston's  book  is  in  the  form  of  lectures,  a  form  which,  though  it 
may  have  some  disadvantages,  is  eminently  calculated  to  attract 
the  attention  of  the  reader,  and  to  interest  him  in  the  subject  he  is 
studjdng.  Although,  however,  the  prominence  given  to  Scottish 
procedure  is  an  important  feature  in  this  volume,  the  method  in 
which  crime  is  investigated  in  other  countries  is  by  no  means  left 
unnoticed,  so  that  in  whatever  quarter  of  the  world  the  practitioner 
may  find  bis  lot  cast,  he  will  be  at  no  loss  to  know  what  is  required 
of  him  in  his  professional  capacity.  Beginning  with  the  subject  of 
medical  evidence  in  general,  the  author  points  out  the  various 
forms  of  legal  procedure  in  criminal  cases  which  prevails  in  most 
of  the  great  countries  of  the  world :  he  then  deals  with  the  position 
of  the  medical  expert  in  regard  to  investigations,  and  lays  down 
sundry  rules  for  his  guidance,  both  in  the  preliminary  stages  of  the 
proceedings,  and  also  at  the  trial  itself.  If  the  rules  which  he  lays 
down  and  the  advice  which  he  gives  are  carefully  studied  by  the 
young  practitioner,  we  have  no  hesitation  in  saying  that  he  need 
not  fear  to  face  the  most  searching  "  cross  '*  at  the  hands  of  the 
most  dexterous  counsel. 

Dr.  Ogston  starts  the  more  technical  portion  of  his  work  from  the 
subject  of  age  and  sex,  passing  naturally  to  that  of  personal  identity. 
Impotence  and  sterility  are  next  considered,  followed  by  defloration 
and  rape.  The  kindred  topics  of  pregnancy,  delivery,  and  birth 
are  then  treated,  and  the  important  subject  of  infanticide  has 
several  chapters  devoted  to  it.  The  various  phases  of  insanity  are 
then  discussed,  and  this  intricate  and  delicate  subject  is  commented 
on  with  much  learning,  many  excellent  suggestions  being  given  as 
to  the  examination  of  alleged  lunatics,  and  the  inferences  to  be 
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drawn  from  their  conduct  Death  in  its  medico-legal  aspects  is 
next  noticed,  and  a  very  useful  chapter  is  given  on  post-mortem 
examinations  and  judicial  exhumations.  The  nature  and  character 
of  wounds  are  then  considered,  and  the  symptoms  of  death  by 
drowning,  hanging,  strangulation,  sufTocation,  etc,  are  given  in 
detail  Lastly,  we  have  five  chapters  dealing  with  general  toxico- 
logy, in  which  the  subject  of  poisoning  is  treated  from  a  general 
point  of  view,  the  specie  action  of  the  various  individual  poisons 
being  better  learned,  as  the  editor  states  in  the  pre&ce,  from  books 
specially  devoted  to  this  wide  subject 

We  have  thus  briefly  indicated  the  principal  contents  of  this 
volume :  we  are  not,  of  course,  competent  to  speak  of  it  from  a 
medicsd  point  of  view,  we  can  only  say  that  we  have  found  it  most 
interesting  and  instructive  reading.  The  legal  information  it  con- 
tains is,  with  one  or  two  unimportant  exceptions,  exceedingly 
accurate;  and  one  of  the  most  useful  portions  in  the  book  will  be 
found  to  be  the  appendix,  where  there  are  given  forms  for  certificates 
of  insanity,  and  for  the  various  kinds  of  medico-legal  reports 
required  by  the  law  of  Scotland  in  criminal  investigations.  The 
illustrative  cases  quoted  in  the  Lectures  are  many  of  them  new 
and  all  to  the  point,  while  several  plates  showing  in  a  graphic 
manner  the  various  forms  of  wounds,  malformations  of  the  body, 
and  the  like,  serve  to  enhance  the  value  of  the  book.  We  have 
rarely  seen  a  work  which  commended  itself  in  a  higher  degree  to 
the  attention  both  of  the  medical  man  and  the  lawyer,  and  to 
Scottish  practitioners  in  both  professions  we  should  say  it  was 
absolutely  indispensable. 


^hc  ittontk. 


AMATEUR  LEGISLATION  ON  THE  RIGHTS  AND  WRONGS  OF 
MARRIED  WOMEN. 

During  last  session  of  Parliament  an  Act  was  passed,  which  was 
introduced  into  the  House  of  Commons  by  Mr.  Anderson,  the  mem- 
ber for  Glasgow,  intituled  "  The  Married  Women's  Property  (Scot- 
land) Act,  1877.'*  This  statute  has  not  had  time  yet  fully  to 
develop  itself;  and  if  we  take  the  commentary,  just  published  upon 
it  by  the  Dean  of  Faculty,  there  will  be  some  work  "  cut  out  for 
our  Courts  in  ascertaining  its  meaning."  "  Tlie  Act,"  he  continues, 
"  unsettles  everything,  and  settles  nothing." 

Certainly  a  cruder  specimen  of  legislation  was  never  added  to  the 
Statute-Book.  It  is  not,  however,  with  that  statute,  but  with  a  new 
attempt  of  Mr.  Anderson  in  the  way  of  legal  reform,  or  rather 
destruction,  with  which  we  mean  at  present  to  deal.      He  has 
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intiodaced  into  the  House  of  Commons,  during  this  session,  a  Bill,  to 
be  called  "  The  Married  Women's  Property  (Scotland)  Act,  1878," 
which  proposes  to  abolish  the  whole  law  of  husband  and  wife  in 
reference  to  property,  and  to  place  such  persons  in  the  position 
apparently  of  two  independent  partners,  each  having  control  over 
his  or  her  own  properties,  with  the  whole  burdens  and  responsibilities 
left  upon  the  unfortunate  husband. 

The  Bill  is  a  jumble  of  English  and  Scottish  law,  and  uses 
language  which,  as*applicable  to  Scotland,  is  totally  unintelligible. 
The  first  section  of  it  sweeps  away  tJie  entiro  common  law  of  Scot- 
land, in  regard  to  the  husband's  powers  over  the  wife's  personal 
estate.  It  is  in  the  following  terms :  "  (1)  No  personal  or  mov- 
able estate  or  money  pertaining  to  a  married  woman  at  the  time 
of  her  marriage,  or  acquired  by  her  during  marriage,  shall  be  sub- 
ject to  the  jus  marUi  and  right  of  administration  of  her  husband, 
unless  and  \mtil  the  same  is  reduced  into  the  husband's  possession ; 
and  any  such  estate  or  money,  whether  reduced  into  the  husband's 
possession  or  not,  may  be  secured  to  the  separate  use  of  the  wife  by 
investing  the  same  in  the  name  of  the  wife  upon  heritable  security, 
or  in  any  of  the  modes  hereinafter  specified." 

At  present,  when  a  woman  marries,  her  personal  estate  falls  into 
what  is  called  the  covnmunio  lanarvm^  which  is  managed  and 
disposed  of  by  the  husband.  The  laws  of  all  countries  have  deemed 
this  a  fitting  and  an  expedient  rule;  and  as  a  consequence  the  hus- 
band is  the  person  bound  to  pay  the  debts  of  both  parties,  and  upon 
him  rests  the  burden  of  maintaining  the  common  family.  It  is  now 
proposed  to  take  this  power  from  the  husband,  and  to  continue 
upon  him  the  burden.  A  wife  is  to  be  allowed  to  retain  all  the 
property  which  she  possesses  at  marriage,  and  all  the  property  which 
she  may  acquire  during  marriage,  if  the  husband  does  not "  reduce  it 
into  i>08session"  (whatever  that  means).  And  whether  reduced 
into  possession  or  not,  it  may  be  secured  to  her  by  investment. 
She  may  deal  with  the  funds  so  protected  as  she  thinks  fit  She 
may  squander  them  in  any  sort  of  extravagance  she  pleases,  and 
maintain  a  separate  establishment  if  such  be  her  will ;  and  she  can- 
not be  compdled,  according  to  this  Bill,  to  contribute  one  single 
sixpence  towards  her  own  maintenance,  or  the  support  and  educa- 
tion of  the  children  at  whose  procreation  she  assisted. 

Now  iJl  this  may  be  quite  right,  provided  we  are  prepared  to 
overturn  the  very  constitution  of  domestic  life,  and  to  run  counter 
to  the  common  law  of  all  civilized  states.  That  there  are  exceptional 
cases  requiring  exceptional  remedies,  no  one  wiU  dispute;  but  we 
are  not  surely  going  to  make  our  medicine  our  daily  bread.  These 
cases  have  been  already  provided  for  by  the  "protection  orders" 
and  the  "Equity  to  a  settlement"  authorized  by  the  (Tonjugal 
liiglits  Act,  1861 ;  and  what  good  is  to  be  attained  by  the  creating, 
in  every  household,  two  independent  interests,  it  is  not  veiy  easy 
to  understand.    The  ground  upon  which  the  husband,  in  virtue  of 
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his  jus  mariti,  acquires  all  the  wife's  personal  estate,  has  always 
rested  upon  this,  that  he  lies  under  the  correlative  obligation  to 
maintain  the  wife  and  the  common  household.  All  this,  however, 
is  entirely  ignored  in  this  Bill,  and  the  consequence  will  be,  if  it 
becomes  kw,  that  hosbands  will  be  compelled  to  protect  themselves 
by  special  stipulations  in  their  favour  in  antenuptial  contracts. 

We  have  said  that  the  Bill  is  neither  English  nor  Scottish  in  its 
terminology,  for  it  is  a  mixture  of  both.  The  person  who  drew  it 
found,  in  the  English  law,  the  phrase,  as  applicable  to  husband  and 
wife,  of  "  reduced  into  possession,"  and  forthwith  proceeded  to  adopt 
it,  without  apparently  any  clear  apprehension  of  its  meaning.  In 
the  English  law  it  is  applied  to  the  wife's  ehoses  en  action,  and 
simply  means  that  if  the  husband  does  not  obtain  payment  of  bills, 
or  promissory  notes,  or  similar  rights  due  to  the  wife,  while  the 
marriage  subsists,  the  right  to  these  survives  in  the  wife  if  the 
husband  predecease  her.  The  rule  has  no  application  except  to 
choses  en  action.  But,  according  to  the  present  Bill,  it  is  to  be 
made  applicable  to  all  kinds  of  personal  property  belonging  to  a 
woman.  And  further,  it  is  supposed,  we  are  to  have  the  same 
dreary  experience  and  litigation  which  they  have  had  in  England, 
as  to  what  '*  reducing  into  possession  "  means. 

The  second  section  of  the  Bill  is  in  the  following  terms :  *"  (2) 
Sections  three,  four,  five,  and  six  of  the  second-recited  Act  *  shall 
apply  to  Scotland;  and  all  estate  or  money  invested  in  terms 
thereof,  for  the  separate  use  of  a  married  woman,  shall  be  held  by 
her  exclusive  of  the  jus  mariti  and  right  of  administration  of  the 
husband  of  such  woman,  or  of  any  husband  whom  she  may  there- 
after marry." 

The  first  remark  that  we  have  to  make  on  this  section  is,  that  if 
we  are  to  have  the  law  of  Scotland  turned  upside  down,  we  ought 
at  least  to  have  it  made  very  plain,  by  substantive  enactment,  what 
are  the  new  rules  by  which  domestic  affairs  are  to  be  regulated, 
without  being  sent  to  an  English  statute  for  clauses  which  have  been 
framed  entirely  with  reference  to  the  English  law. 

The  third  section  of  this  English  Act  which  is  thus  to  be  incor- 
porated, tells  us  that  a  married  woman  "  may  apply  to  the  Governor 
and  Company  of  the  Bank  of  England,  or  to  the  Governor  and 
Company  of  the  Bank  of  Ireland,"  to  the  effect  that  any  sum  of 
money,  not  less  than  £20,  to  which  she  is  entitled,  shall  be  entered 
in  her  name  in  the  books  of  these  two  banks,  and  the  fund  shall 
then  be  held  to  be  her  separate  property.  This  enactment  is  very 
hard  for  the  Scottish  banks.  Why  should  a  Scottish  woman  not  be 
entitled  to  apply  to  the  Bank  of  Scotland  or  the  British  linen 
Company  to  take  in  her  money,  and  why  should  she  be  obliged  to 
go  all  the  way  to  London  or  to  Dublin  to  have  protection  from  her 
natural  enemy — her  husband  ?     Then  we  next  want  to  be  informed 

^  *< Married  Women's  Property  Act,  1870."    Tliis  Act  is  declared  by  sec.  IQ  "not 
to  extend  to  Scotland." 
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how  long  this  money  is  to  remain  separate  estate,  and  if  she  can 
withdraw  it  at  pleasure  without  the  consent  of  the  bank  ? 

We  next  come  to  the  fourth  section  of  this  English  Act,  which 
says  that  a  married  woman  may  get  her  name  registered  as  a  share- 
holder in  a  joint-stock  company  if  the  stock  be  her  separate  estate ; 
and  section  five  applies  the  same  rule  to  shares  in  any  industrial 
and  provident  society,  or  friendly  society,  or  benefit  building 
society,  or  loan  society. 

We  are  not  aware  that  these  latter  enactments  were  necessaiy 
under  the  existing  law,  for  undoubtedly  a  woman  possessed  of  funds 
exempt  from  the  jus  mariti  and  right  of  administration,  may 
invest  the  same  in  any  stocks  or  shares  she  pleases.  But  the 
peculiarity  of  the  case  is  tliis,  that  although  the  husband  may  have 
got  the  wife's  funds  '*  reduced  into  possession,"  and  spent  them  all 
in  a  fair  and  honest  way  in  supporting  his  wife  and  children,  yet 
under  the  first  section  of  this  Bill,  the  wife  is  entitled  to  insist  upon 
the  unfortunate  gentleman  paying  up  every  farthing  of  it,  and 
investing  it  on  heritable  security,  or  putting  it  in  the  Bank  of 
England  or  the  Bank  of  Ireland  (but  not  the  Bank  of  Scotland),  or 
in  stocks  or  shares  of  companies  or  societies,  all  to  be  held  for  the 
wife's  separate  use. 

The  third  section  of  this  Bill  is  in  the  following  terms :  "  (3) 
Where  any  woman  married  after  the  passing  of  this  Act  shall, 
during  her  marriage,  become  entitled  to  any  personal  estate  as 
next  of  kin  or  one  of  the  next  of  kin  of  an  intestate,  or  to  any  sum 
of  money  destined  to  her  under  any  deed  or  will,  such  property 
shall,  subject  and  without  prejudice  to  the  trusts  of  any  settlement 
affecting  the  same,  belong  to  the  woman  for  her  separate  use,  and 
exclusive  of  the  jv^  mariti  of  any  husband  whom  she  has  married 
or  may  marry." 

In  other  words,  this  is  simply  saying  that  any  legacy  or  intestate 
estate  bequeathed  to  the  wife,  or  to  wluch  she  succeeds,  shall  be  her 
own  absolute  property,  and  this  too  without  any  reference  to  ''  re- 
ducing into  possession."  At  present  she  can  claim  the  "  Equity  to 
a  settlement "  out  of  such  legacy  or  estate,  the  amount  of  which 
is  determined  by  the  Court  according  to  the  circumstances  of  each 
case,  and  according  to  the  peculiarities  of  the  particular  family. 
So  far  as  we  know,  this  provision  of  the  Conjugal  Bights  Act  has 
worked  well,  and  the  alteration  now  proposed,  is  demanded  neither 
by  expediency  or  justice,  if  the  law  be  as  it  at  present  stands,  that 
the  husband  is  the  burden-taker  of  the  household.  The  fourth 
section  of  the  Bill  carries  out  the  same  views  in  reference  to  the 
rents  of  heritable  estate,  which  are  no  longer  to  fall  under  the  jus 
mariti,  but  to  form  the  absolute  property  of  the  wife.  The  last 
clause  of  the  Bill  tells  us  that  any  question  arising  in  regard  to  the 
subject-matter  of  the  Act  may  be  heard  in  the  Court  of  Session  or 
in  the  Sheriff  Court,  which,  perhaps,  is  an  unnecessary  piece  of 
information,  seeing  that  these  Courts  are  the  only  Courts  appointed 
by  law  for  the  trial  of  such  questions. 
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Such  are  tbe  provisions  of  tliis  new  Bill  for  the  protection,  or  the 
devation,  or  the  amelionition  of  a  down-trodden  class  of  the  com- 
manity.    If  it  he  necessary  to  reverse  the  legal  incidents  of  the 
married  rektion,  certainly  let  ns  do  it;  hnt  let  it  he  done  hy  some 
measure  which  displays  knowledge  of  the  subject,  and  a  compre- 
hensive appreciation  of  the  consequences  of  the  change.    IKsguiae 
it  as  you  may,  the  existing  state  of  things  is  the  result  not  of 
human  l^islation  but  of  nature's  wilL    Womankind  in  the  mass 
are,  and  must  be,  for  all  material  advantsges,  for  protection  and 
personal  security,  dependent  upon  men,  whether  the  latter  be 
styled  '^ lords  and  masters"  or  "tyrants  and  oppressors;"  and  in  no 
relation  is  this  dependence  upon  one  side,  and  protection  on  the 
other,  more  marked,  more  real,  or  more  natural  than  in  that  of 
marriaga     The  whole  character  of  this  union  would  he  lost^  most 
of  its  purposes  defeated,  if  any  law  interfered  to  change  this 
mutual  relation,  and  to  substitute  an  express  recognition  of  theo- 
retical independence  and  equality  in  &vour  of  the  wife.    The 
husband  is  no  doubt  daminushonorum,  and  Ids  powers  are  great, 
because  his  liabilities  are  unfimited.    He  is  accountable  to  his 
wife's  milliner,  for  the  payment  of  her  servants,  her  coach  hire, 
her  other  luxuries,  to  say  nothing  of  the  maintenance  and  educa- 
tion of  her  children.    Change  th^  law,  and  the  result  will  be  tiie 
cohabitation  of  male  and  female,  each  with  separate  fortimes, 
separate  expenses,  separate  bills,  separate  liabilities;  each  pursuing 
separate  actions  in  Court  for  his  or  her  own  independent  interests 
— the  husband  going  to  jail,  while  the  wife  is  riding  in  her  carriage ; 
or  the  wife  similarly  impounded,  while  the  husband  ia  living  in 
luxurious  fteedom.    Is  it  necessary  for  the  protection  of  the  few 
isolated  cases  of   women  linked  with  drunkards,  gamblers,  or 
debauchees  to  enact  laws  which  experience  proves  would  be  futile 
for  good,  and  which  would  involve  the  certainty  of  sowing  jealousy 
and  discord  wherever  they  were  put  in  force  ?    The  proposed  over- 
throw of  the  common  law  would  not  result  in  the  wife's  practical 
independence.    There  is  nothii^  to  prevent  a  wife  at  her  pleasure 
handing  over  to  her  husband  all  her  separate  estate,  or  assigning 
it  for  the  benefit  of  his  creditors,  as  was  decided  in  the  Standard 
Property  Company  v.  Coive,  4  Bettie,  695.       The  truth  is,  all  laws 
and  all  schemes  are  clumsy  when  arrayed  against  the  instincts  of 
conjugal  affection  or  the  sympathies  of  conjugal  confidence.    No 
law  can  constrain  the  tribute  of  a  woman's  love,  or  forbid  the 
offering  of  a  wife's  devotion.    If  it  ever  should  prove  otherwise,  this 
would  be  because  brutality  on  the  one  side,  or  heartless  selfishness 
on  the  other,  has  proceeded  to  that  exceptional  extent  which 
cannot  be  reasoned  on  as  a  basis  for  general  l(^lation. 

Appointment  of  Chief  Constable  of  the  United  Counties  of 
Edinburgh  and  Linlithgow. — Captain  David  Munro  of  the  Madras 
Staff  Corps  has  been  appointed  Chief  Constable  of  the  above 
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counties.  Captain  Manro  is  at  present  Chief  Constable  of  the 
Isle  of  Man,  an  office  which  he  has  held  since  1874.  He  entered 
the  late  43rd  Madras  Native  Infantry  in  1857,  and  served  in  it  till 
1868,  when  he  was  put  on  the  Staff,  on  which  he  continued  till 
1871.  We  understand  that  there  were  upwards  of  seventy 
applications  for  the  post  to  which  Captain  Munro  has  now 
been  elected,  one  being  from  a  Baronet,  and  four  from  "Hon- 
ourables."  It  is  gratifying  to  see  what  a  high  and  much-sought- 
after  position  the  office  of  Chief  Constable  of  our  counties  is  now 
becoming. 

It  will  be  observed  from  our  advertisements  that  Mr.  J.  P. 
Coldstream,  W.S.,  A.C.S.,  intends  to  deliver  a  short  course  of 
lectures  on  the  Law  and  Practice  of  the  Court  of  Session,  for 
the  benefit  of  those  who  are  going  up  for  the  next  Law  Agents' 
Examination.  We  believe  that  these  lectures  have  been  found 
verjr  useful  by  previous  intrants,  and  that  Mr.  Coldstream  treats 
his  subject  with  ability  and  clearness. 


^he  ScatttBh  %^\a  Maquzint  mb  Sheriff  Court  Vitfoxttt. 

SHERIFF  COURT  OF  SHETLAND. 
Sheriff  MuRB. 

LAURBNSON  V.  HAT. 

Held  in  a  ease  of  aUmevU  for  an  iUegitimaUf  that  the  sole  evidence  of  the 
pwiiier  tincontradieted  wa$  not  sufficient  to  establish  the  paternity. 

The  ciicumstances  of  this  case  are  sufficiently  disclosed  in  the  following  inter- 
locutor and  note.    There  was  no  appeal : — 

**  Lerwick^  1st  Fdtruary  1878.— The  Sheriff-SubstitHte  having  heaid  piffties, 
and  having  considered  the  record,  evidence,  and  productions,  mids  in  point  of 
fact  (1)  that  the  pursuer  became  a  servant  of  the  defender  at  the  term  of 
Candlemas  1876,  and  lived  in  his  house  in  that  capacity  for  about  the  period 
of  six  weeks ;  (8)  that  the  pursuer  depones  that  about  three  weeks  after  she  went 
to  his  service  tne  defender  had  carnal  connection  with  her  in  the  bam  adjoining 
his  house  when  she  was  thrashing  com  there ;  ^3}  that  she  depones  he  had  again 
connection  with  her  in  the  same  pbice  and  circumstances  about  a  week  after 
the  first  occasion ;  (4)  that  the  pursuer  gave  birth  to  an  illegitimate  female  child 
on  the  22nd  December  1876,  of  which  she  depones  the  defender  is  the  fisther ; 
(6)  that  the  defender  is  a  married  man  with  a  wife  and  seven  children ;  (6)  that 
the  pursuer's  evidence  is  wholly  unsupported  by  any  other  evidence,  ana  that 
there  is  no  oUier  corroborative  testunon^,  apart  mun  the  pursuer's  oath  of 
suspicious  circumstances  or  improper  familiarities  on  the  part  of  the  defender : 
Finds  in  point  of  law  that  the  proof  led  by  the  pursuer  is  insufficient  to  prove 
that  the  defender  is  the  father  of  her  said  child :  Therefore  assoiliriffs  the 
defender  from  the  conclusions  of  the  summons :  Finds  him  entitled  to  expenses : 
Allows  an  account  thereof  to  be  lodged  in  process,  and  remits  the  same  when 
lodged  to  the  auditor  of  Court  to  tax  and  report,  and  decerns. 

''  Andrew  Hubs. 
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**Nate, — ^ThiB  case  is  presented  for  the  decision  of  the  Court  on  a  proof,  such 
as  has  not  fallen  under  the  observation  of  the  Sheriff-Substitute  in  Uie  course 
of  his  previous  experience  either  as  a  judge  or  an  advocate.  The  pursuer 
adduced  henelf  as  a  witness,  and  with  the  consent  of  the  defender  tendered  a 
certificate  by  her  former  master  of  her  fidelity  and  honesty  as  a  servant — ^this 
is  all  the  prooL  The  defender  had  witnesses  in  attendance,  amon^  whom, 
however,  was  not  the  defender  himself,  which  it  appears  happened  by  the 
mistake  of  his  not  being  informed  of  the  diet  of  proof ;  but  on  observing  the 
scantiness  of  the  pursuer's  proof  he  did  not  adduce  any  evidence  at  all  but 
renounced  probatiou. 

*'  In  these  circumstances  it  is  true  that  the  pursuer's  evidence  is  uncontra- 
dicted ;  that  her  oath  is  clear  and  unfaltering  ;  and  that  if  the  Court  is  entitled 
to  proceed  in  such  a  case  unon  the  evidence  of  one  witness  only,  decree  should 
be  pronounced  against  the  aefender. 

"  It  is  true  that  the  admissibility  of  the  evidence  of  parties  in  their  own  cause 
involves  the  introduction  of  considerations  somewhat  different  from  those 
which  apply  to  the  construction  of  ordinary  testimony.  If  a  party  to  a  cause, 
adduced  either  by  himself  or  the  opposite  party,  were  to  make  admissions  or 
statements  contrary  to  his  own  interests,  these  would  be  considered  as  regards 
that  party  as  full  legal  proof  superseding  the  necessity  of  corroborative  testimony. 
If  it  were  a  third  partv  who  gave  such  evidence,  it  could  not  per  se 'be  so  treated. 
But  what  is  to  be  said  where  the  onus  of  proof  lies  upon  the  pursuer,  and  her  or 
his  testimony  is  the  only  evidence  in  favour  of  the  facts  necessary  to  prove  his 
or  her  case. 

"  The  pursuer's  evidence  must  be  dealt  with  on  a  different  principle  from 
that  above  indicated  when  the  evidence  is  against  the  party's  interests.  In 
filiation  cases  it  has  always  been  held  that  there  must  be  corroborative  proof  of 
opportunity,  of  familiarity,  or  such  suspicious  circumstances  as  seem  to  point  to 
the  defender  being  the  father  of  the  child.  The  evidence  of  the  pursuer  in 
addition  to  the  above  is  conclusive  of  the  fact  of  the  |)atemitv.  Though  the 
Evidence  Act  (16  &  17  Vict,  c  20)  put  an  end  in  practice  to  the  Droceoure  of 
umipUna  mtbatu,  and  pursuer's  oath  in  supplement,  and  introauced  what 
may  be  called  a  converse  practice  of  the  pursuer  herself,  testifying  to  the  chief 
facts  in  question,  and  then  adducing  corroborative  testimony,  yet  the  general 
principle  of  our  law  remains  untouched,  that  a  single  witness  is  not  sufficient  to 
prove  the  fact  to  be  established,  as  Stair  (4,  43,  2,  3)  says,  ''One  witness 
cannot  make  sufficient  probation  whatsoever  be  the  quality  or  veracity  of  that 
witness,  and  yet  the  testimony  of  one  witness  may  produce  more  faith  in  the 
judges  than  other  two  will  do  :  this  evinceth  that  everything  is  not  a  sufficient 
proof  that  makes  faith  to  be  the  judge."  This  has  continued  to  be  the  law  down 
to  the  present  time  :  see  Taif  s  *'  Law  of  Evidence,"  p.  435 ;  Bell's  <'  Princi^des," 
§  2257  (2).  On  this  general  principle  the  Sheriff-Substitute  conceives  that  he 
must  pronounce  decree  of  absolvitor. 

''  In  the  present  case  the  Court  has  not,  as  is  usual  since  the  Evidence  Act 
came  into  operation,  to  consider  on  the  whole  evidence  on  which  side  is  the 
balance  of  credibility.  The  oath  of  the  defender  being  wholly  awanting,  there 
is  no  balance  to  be  determined  this  wav  or  that,  by  the  weight  of  evidence 
predonunating  on  the  one  side  or  the  other.  In  this  respect  the  case  is  dis- 
tinguished from  that  of  WBayne  v.  DavidMn,  July  10,  1860,  22  D.  738. 
Nor  has  tbe  Sheriff-Substitute  omitted  to  consider  the  two  cases  of  Orant  v. 
Macgregar,  20th  June  1838, 1  D.  1050,  and  MaelMa/r  y.  ScoU,  8th  Feb.  1862, 
24  D.  449,  both  of  which  cases  approach  in  their  circumstances  more  nearly  to 
the  present  than  any  others  in  any  of  the  Scotch  Law  Reports.  They  are  dis- 
tinguished from  the  present,  however,  by  the  fact  that  the  defender  was  held  as 
confessed,  and  the  pursuer's  evidence  in  addition  was  sufficient  to  conclude  him. 
There  is  an  dement  in  these  cases  which  is  wholly  awanting  in  the  present, 
and  that  being  so,  it  cannot  be  held  that  they  are  precedents  which  should 
detennine  the  present  case.  A.  M." 
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SHERIFF  COURT  OF  PERTH. 
Sheriff  Babclat. 

A.  B.  V.  HIS  CBEDITOBS. 

Law  of  Impriionmeni  in  Scotland  on  English  Debts. — A  native  of  Scotland, 
with  debts  contracted  there,  for  a  time  resided  in  England  and  contracted  other 
debts.  He  returned  to  Scotland.  Several  English  creditors  got  their  debts 
constituted  by  decrees  in  the  Scotch  courts.  One  surly  creilitor  put  the  debtor 
in  prison^  and  two  other  English  creditors  lodged  detainers.  A  sequestration 
of  nis  estates  was  obtained  by  a  Scotch  creditor,  and  a  trustee  was  appointed. 
The  creditors  did  not  crant  nor  refuse  personal  protection.  After  two  months' 
incarceration,  the  baiutrupt  presented  a  petition  to  the  Sheriff  for  liberation. 
One  English  creditor  opposed,  and  the  following  judgment  was  pronounced  and 
acquies^  in,  and  the  oankrupt  was  liberated  after  three  months'  impritjon- 
ment : — 

"  Perth,  ll^th  Fsbruary  1878. — Having  advised  the  process  (the  parties  having 
renounced  probation  and  dispensed  witii  a  hearing),  for  the  reasons  set  forth  in 
the  annexed  note,  grants  the  prayer  of  the  petition  and  warrant  of  liberation, 
reserving  to  the  objector  all  other  execution  still  competent  under  his  diligence : 
Finds  no  expenses  due,  and  decerns.  Hogh  Barclay. 

"  Note. — The  Sheriff-Substitute  called  the  attention  of  the  petitioner  to  the 
fact  that,  not  having  obtained  a  general  protection  against  personal  diligence 
under  the  sequestration,  he  was  exposed  to  incarceration  at  tne  instance  of  any 
other  creditor.  It  was  suggested  that  the  proper  remedy  would  be  the  process 
of  Cesrio.  But  this  involved  ooth  time  and  cost,  and  as  the  petitioner  was  pleased 
to  incur  the  risk,  the  Sheriff-Substitute  felt  constrained  to  decide  the  case  as  it 
stood.  He  cannot,  however,  adopt  the  plea  that  because  no  motion  was  made 
at  a  meeting  of  creditors  to  give  the  petitioner  personal  protection  and  nega- 
tived, therefore  it  must  be  held  as  granted.  What  induces  the  Sheriff-Substi- 
tute to  grant  the  prater  of  the  petition  is  that  the  objector's  debt  is  an  English 
debt.  Had  the  petitioner  remained  in  England,  he  was  protected  from  im- 
prisonment under  the  Act  32  &  33  Vict.  chap.  62  (the  Debtors'  Act,  1869^. 
Indeed,  the  objector's  debt  being  under  ;£50,  he  could  not,  even  under  the  6tn 
section,  have  detained  him  in  England  until  security  was  found  to  remain  in 
England.  It  is  a  question  of  some  importance  whether  the  petitioner  could 
competently  be  incarcerated  in  Scotland  for  an  English  debt.  But  this  could 
only  be  tried  under  a  bill  of  suspension  in  the  Supreme  Court 

"  The  objector  alleges  certain  matters  which  might  brins  the  petitioner  under 
Part  II.  of  the  Abobtion  Act.    Supposing  that  these  allegations  fall  within 
these  provisions  (as  to  which  there  is  some  doubt),  the  matters  can  only  be . 
adjudicated  by  an  English  tribunal. 

"  It  is  of  importance  to  observe  that  the  creditors  at  whose  instance  the 
petitioner  was  fint  imprisoned,  and  one  of  the  detaining  creditors  whose  debts 
were  much  larger  than  that  of  the  objector,  though  called,  offer  no  opposition 
to  the  petition.  It  is  stated  they  have  uplifted  their  dili^nces,  so  tnat  Mr. 
Qreen,  the  smallest  in  amount  of  the  claims,  and  whose  claim  of  ;C23,  17s.  6d. 
is  one  for  malt  liquors,  is  the  sole  objector  to  liberation.  It  is  difficult  to 
discover  why  this  one  gentleman  should  be  the  champion  of  the  whole  body 
of  creditors  and  vindicator  of  the  law  of  morals. 

''  The  fact  is  of  importance  that  the  estates  of  the  petitioner  have  been 
sequestrated  at  the  instance  of  a  Scotch  creditor  and  a  Scotch  trustee  appointed. 
In  this  way  the  funds  and  effect8,however  small,  are  all  secured  to  the  creditors, 
and  tiie  petitioner's  discharge  from  debt  placed  under  their  sanction  in  the 
most  I^tiniate  mode.  Imprisonment  for  civil  debt  is  merely  to  ensure  that 
the  effecta  of  a  debtor  are  secured  and  fairly  distributed  amongst  the  whole 
creditors.    It  is  against  all  principle  that  any  single  creditor,  actuated  it  might 
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be  by  motiTes  not  always  tbe  most  virtaons,  can  at  his  own  band  victimize 
and  punish  an  nnfortonate  debtor  with  the  view  either  of  gratifying  reFenge 
or  inducing  some  relative  to  pay  his  single  debt  in  preference  to  all  others, 
perhaps  still  more  honest  in  their  contiaction.  The  English  Act  draws  weU  the 
fine  of  distinction  between  honest  and  unfortunate  debtors  and  the  ''punish- 
ment of  fraudulent  debtors,"  exempting  the  former  from  being  exposed  to  any 
one  personal  and  irresponsible  creditor,  whilst  consigning  the  latter  to  the 
oidinary  tribunals  of  criminal  justice.  It  is  somewhat  surprising  that  the  law 
which  since  1869  has  been  found  to  work  so  satisfactorily  south  of  the  Tweed 
diould  yet  be  unknown  in  the  north.  It  is  doubted  whether  commercial  and 
mercantile  morality  have  in  consequence  been  found  in  Scotland  to  be  more 

generally  prevalent,  because  each  creditor  has  still  the  power  of  imwiBoning 
is  debtor,  and  that  indefinitely.  H.  B." 

AcU-  Skeete. AU.—PinkerUm. 

APPEAL  OF  A«  B. 

A  party  (pursuer)  employed  an  agent  in  a  lawsuit  in  the  Sheriff  Court  of  Perth. 
The  pursuer  was  successful  The  case  was  appealed  to  the  Court  of  Session. 
The  pursuer  became  bankrupt  during  the  dependence  of  the  case.  The  trustee 
on  his  sequestrated  estate  sisted  himself.  The  judgment  of  the  Sheriff  was 
reversed  and  the  defender  assoilzied,  and  the  trustee  found  liable  in  costs.  The 
pursuer's  agent  sought  to  be  ranked  preferMy  for  his  account  on  the  ground 
that  the  trustee  had  taken  advantage  of  his  agencv  in  the  Sheriff  Court  process. 
The  trustee  refused  the  preference,  but  admitted  the  claim  as  an  ordinary  credi- 
tor. The  agent  appealed,  and  the  appeal  was  dismissed  according  to  the  fol- 
lowing interlocutor  and  note  : — 

^^  Perth,  \^th  March  1878. — Having  heard  parties'  procurators,  and  made 
avizandum  with  the  proceedings  and  debate.  Tor  the  reasons  set  forth  in  the 
annexed  note,  dismisses  the  appeal,  affirms  the  judgment  of  the  trustee,  and 
decerns  in  his  favour  against  the  appellant  for  one  guinea  of  expenses. 

"Hugh  Barclay. 

"  Note. — The  fiicts  are  few  and  simple,  but  the  judgment  sought  by  the  ap- 
pellant is  novel,  and  no  direct  authority  has  been  shown  to  support  his  con- 
tention. 

"  The  appellant  was  agent  in  a  Sheriff  Court  process,  and  in  the  end  of  which 
he  was  successful  But  on  an  appeal  the  judgment  of  the  Supreme  Court  was 
adverse.  Whilst  the  case  was  in  the  Supreme  Court  the^pursuer,  his  client, 
became  bankrupt,  and  the  trustee  in  the  sequestration  sisted  nimself  as  a  x>arty* 
Costs  were  awarded  by  the  Court  against  the  trustee.  The  appellant  lodged 
his  account  for  the  conduct  of  the  case  in  the  Sheriff  Court,  and  claimed  to  be 
ranked  as  a  preferable  creditor.  The  trustee  has  ranked  him  as  an  ordinary 
creditor,  but  refused  his  preference.  In  this  the  trustee  appears  to  have  judged 
correctly. 

"  The  plea  of  the  appellant  is  that  by  the  trustee  sisting  himself  he  has  made 
himself  liable  not  only  for  the  expenses  to  the  opposite  party,  but  to  the  appel- 
lant as  agent  for  the  bankrupt.  This  plea  is  founded  on  the  ground  that  the 
trustee  availed  himself,  or  took  the  benefit  of,  the  appellant's  judicial  work. 

'^  There  is  an  obvious  distinction  between  an  agent's  claims  as  against  an 
opposite  party  in  an  action  and  against  his  own  cuent.  With  his  client,  he 
trusted  solely  to  the  credit  of  that  person  ;  with  the  other  party,  it  was  only 
in  the  event  of  his  being  successful  tnat  he  could  have  any  claim.  If  success- 
ful, he  could  obtain  decree  in  his  own  name  with  some  limitations.  He  be- 
hoves to  be  a  law  agent  and  not  paid  by  his  own  client,  and  expenses  awarded 
on  the  other  side  form  good  grounds  of  compensation.  The  agent,  even  where 
he  has  not  obtained  decree  in  his  own  name  m  the  Local  Court,  may  follow  the 
case  into  the  Appeal  Court  and  obtain  decree  there  ;  or  where  he  has  not  ob- 
tained decree,  he  may  interpel  the  party  found  liable  in  his  account  from  pay- 
ing these  costs  to  his  client  to  his  prejudice. 
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"  Where  a  puisuer  has  become  bankrupt,  and  his  estate  has  become  vested  in 
a  trustee,  the  trustee  before  further  procedure  must  sist  himself  as  the  party 
sow  solely  interested,  and  by  that  act  he  becomes  liable  in  costs  both  subse- 
quent and  prior  to  that  act.  Failing  his  so  sisting  himself,  the  bankrupt  cannot 
pursue  the  action  further,  unless  in  some  special  cases,  when  he  must  find 
caution  for  costs  in  the  same  way  as  the  trustee  would  have  been  liable.  It 
does  not  follow,  as  in  some  quarters  it  is  thought,  that  where  it  is  a  defender 
who  becomes  bankrupt,  the  pursuer  is  entitled,  where  the  trustee  of  the  defender 
will  not  sist  himself  or  the  defender  find  caution  for  costs,  to  decree  for  what- 
ever is  demanded. 

'^  Had  the  appellant  obtained  decree  in  his  own  name,  either  in  the  Local  or 
Supreme  Court,  and  the  trustee  refused  to  sist  himself,  he  mi^ht  have  taken 
up  the  cause  for  his  own  interest ;  but  in  such  a  case  he  would  have  placed 
himself  in  the  position  of  the  trustee,  and  so  become  liable  to  the  adverse 
party  in  costs.  He  could  not  have  compelled  the  tnistee  to  sist  liimself,  neither 
could  he  have  prevented  him  doing  so.  If  the  judgment  had  been  affirmed, 
the  appellant  would  have  received  his  costs.  But  the  issue  being  otherwise, 
he  can  only  be  ranked  as  a  common  creditor,  just  in  the  same  way  as  if  the 
bankrupt  had  been  the  party  to  the  cause  thi-oughout.  In  fact  the  bank- 
ruptcy of  his  client  would,  on  the  appellant's  contention,  have  nlaced  him  in  a 
higher  position  than  if  he  had  been  throughout  solvent.  Indeed,  in  certain 
circumstances,  the  want  of  success  might  be  of  more  advantage  to  the  agent 
than  success.  The  opposite  party  might  be  totally  worthless,  but  the  bank- 
rupt estate  might  prove  sufficient  to  admit  his  pieference  to  his  account  in 
full. 

*'  The  appellant,  in  support  of  his  contention,  referred  to  the  decision,  10th 
June  1 873,  Rodger  v.  Bussell,  45  Jurist,  417.  This  was  the  case  of  a  mutual  gable. 
It  is  clear  that  an  adjacent  proprietor  cannot  take  a  benefit  without  the  corre- 
Biwndiiig  obligation.  The  appellant  also  adduced  instances  of  a  house  or  ship 
building  where  a  trustee  or  a  purchaser  of  a  house  or  ship  in  process  of  build^ 
ing  seeks  to  take  the  l>enetit  of  the  first  portion  of  the  work  without  recom- 
pense. There  is  the  analogous  law  of  negotiorum  gestor  utile,  where  if  a  party 
takes  the  benefit  of  what  was  without  his  consent  or  knowledge  done  for  his 
l)t*hoof  by  a  stranger,  he  must  be  liable  in  the  costs  of  obtaining  that  benefit. 

"  The  appellant  also  c[uoted  the  cases  of  23rd  Febriuiry  1849,  Forbes  v.  Barth- 
icick,  21  Jur.  231 ;  and  2l8t  June  1850,  Davidson's  Trustee  v.  Carr,  22  Jur.  469, 
12  Dunlop,  1069.  Loth  of  these  cases  were  on  questions  as  to  the  liability  of 
the  trustee  by  sisting  himself  for  costs  to  the  adverse  party. 

"The  only  authority  cited  for  the  appellant  which  bears  on  the  issue  is 
4th  June  1824,  Paterson  v.  M*Clelland^  3  Dunlop,  103.  The  case  is  very  briefly 
reported.  But  as  far  as  can  be  gathered  from  the  report,  it  appears  that  the 
claim  at  Laaue  in  the  original  action  was  finally  successful,  and  lor  the  benefit 
of  Neval  (the  bankrupt),  his  *  trustee  and  his  creditors.*  The  trustee  notwith- 
standing refused  payment  to  the  agent  of  his  account  contracted  before  the 
execution  of  the  trust-deed.  It  will  be  observed  that  there  was  no  question 
of  preference.  The  trustee  refused  to  recognise  the  agent  even  as  an  ordinary 
creditor,  probably  because  the  award  in  favour  of  the  estate  was  obtained  not 
under  the  law  process,  but  under  a  reference.  H.  B." 


SHERIFF  COURT  OF  CAITHNESS. 
Sheriff  Thoms. 

BABNET80I7  (B£G0*S  EXECUTOR)  V.  H^BEATH. 

This  case  arose  out  of  a  displenishing  sale,  at  which  the  defender  bought  a 
iKirse  of  which  he  refused  to  pay  the  price,  as  it  is  two  years  older  than  war- 
ranted to  him  at  the  sale.  In  an  action  for  the  price,  the  following  interlo- 
cutors have  been  pronounced  : — 
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**  JFick,  Ibtk  February  1878.— Tbe  Sheriff-Substitute  faavinff  considered  the 
case,  together  with  the  dilatory  defences  for  the  defender,  finds  that  the  par- 
suer,  upon  the  24th  day  of  May  last,  sold  by  public  roup  the  mare  '  Jenny'  at 
the  price  of  £14,  lis.  to  the  ddender :  Finds  that  the  defender  admits  that  he 
has  retained  and  worked  the  said  mare,  and  still  does  so :  Finds  that  the  defence 
is  irrelevant,  and  therefore  decerns  against  the  defender  for  the  sum  of  £74,  lis. 
steriing,  together  with  the  interest  at  the  rate  of  £&  per  centum  ]^r  annum 
from  the  24th  of  November  last,  being  the  date  of  payment  specihed  in  the 
articles  of  roup  produced,  together  with  the  expenses  of  process,  as  the  same 
may  be  taxed  by  the  auditor  of  court,  to  whom  an  account  thereof  is  remitted, 
and  decerns.    Five  words  delete.  Hamilton  Rcbskl." 

A^nst  this  interlocutor  the  defender  appealed,  and  the  appeal  has  been  dis- 
posed of  as  follows  :— 

'<  JVick,  Sih  March  1878.— The  Sheriff  having  considered  the  defender's 
appeal,  with  reclaiming  petition  for  him  and  whole  process,  finds  that  the  clause 
of  reference  in  the  articles  of  roup  (No.  9  of  process)  to  the  'judge  of  the  roup, 
with  power  to  him  to  determine  whatever  questions  or  differences  may  arise 
between  the  exposer  and  offerers,  and  the  offerers  tlieniselves,  in  relation  to  the 
premises,'  founded  on  by  the  defender  as  excluding  this  action,  does  not  exclude 
it,  inaauiuch  as  it  is  merelv  executoiial,  and  applies  to  questions  or  differences 
arit^ing  at  the  roup,  and  does  not  embrace  a  question  of  warranty  such  as  is 
raised  by  the  defence  on  the  merits  here,  and  therefore  repels  the  defender's 
first  plea  in  law :  Allows  the  defender  a  proof  of  his  averments  as  to  his  defence 
on  the  warranty  (being  articles  2  and  4  of  his  statement  of  facts,  both  inclusiveX 
and  to  the  pursuer  conjunct  probation  :  Appoints  an  early  diet  for  said  proof 
to  be  fixed,  and  meantime  reserves  all  questions  of  expenses.  To  the  extent 
of  giving  effect  to  Uie  above  finding  and  order  for  proof,  sustains  the  said 
appeal,  and  recalls  the  interlocutor  submitted  to  review,  andquoad  uUra  dis- 
misses the  said  appeal,  and  adheres  to  said  interlocutor. 

"  Geo.  H.  Thoms." 

Aa.—lVm.  MilUr. AU.—Brims  and  Maed<nuM, 


ALDER  &   SONS  V.   BREHKER. 

This  case  arose  out  of  the  employment  of  the  tug  Rapid  of  Sunderland, 
hired  by  the  defender  from  the  pursuers  for  towing  l)oat«  and  vessels  during 
last  fishing  season.  The  engagement  was  for  eight  weeks,  or  longer  if  required, 
in  the  defender's  option,  at  the  rate  of  £16  per  week.  The  charter  expired  on 
the  nth  Septemb^  last  On  the  10th  September  the  defender  requested  the 
master  of  the  tug  to  proceed  to  the  Pentland  Skerries  to  assist  in  saving  wreck 
of  the  H.  M.  M^Kenzie,  stranded  there,  which  the  master  refused  to  do,  where- 
upon the  defender  refused  to  supply  the  tug  with  coals  for  her  homeward 
journey.  The  Sheriff-Substitute  (Kussel)  gave  decree  in  favour  of  the  pur- 
suers for  £20, 9s.  and  expenses.  The  defender  appealed  to  the  Sheriff  (Thorns), 
who  issued  the  following  interlocutor,  which  deals  very  fully  with  the  whole 
case  :-- 

"  Wick,  1th  March  1878.— This  Sheriff  having  considered  the  defender's 
appeal  with  respondents'  petition  and  answers,  finds  :  (1)  That  the  steam-tug 
Rapid  was  hired  by  the  defender  irom  the  pursuers  for  not  less  than  eight 
weeks,  from  17th  July  1877,  and  loneer  if  required,  at  the  rate  of  £16  per 
week,  the  defender  to  provide  coals  ana  pay  port  chains,  and  to  deliver  up  the 
tug  to  the  pursuers  in  the  river  Wear.  (2)  That  the  said  tug  on  said  17th 
July  was  ready  to  sail  from  the  river  Wear  for  Wick,  but  was  prevented  by 
ptress  of  weather  from  doing  so  until  the  18th  July  1877,  when  she  left  the 
Wear  supplied  with  coals  paid  lor  by  the  defender.  (3)  That  on  said  voyage 
from  the  Wear  to  Wick  it  became  necessary  for  the  said  ti^  to  call  at  Ab^ 
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de^n,  and  that  port  charges  were  incurred  on  19th  July  for  her  there,  amount- 
ing to  28.  Id.,  which  were  paid  by  the  pursuerB  as  per  receipt,  No.  11  of  pro- 
cess. (4)  That  the  said  tug  arrived  at  Wick  on  or  about  20th  July  1877,  and 
was  thereafter  ready  in  terms  of  the  charter-partjr  (Nos.  8  and  17  of  process)  to 
do  all  lawful  service  and  employment  as  a  tug  during  said  period  of  eight  weeks, 
and  longer  if  required.  (5)  That  the  defender  on  10th  September  1877,  and 
before  the  expiry  of  said  period  of  eight  weeks,  ordered  the  master  of  said  tug  to 
go  from  Wick  to  the  Pentland  Skerries  to  salve  a  wreck  which  had  occurred 
there,  and  that  the  master  refused  to  obey  his  order.  (6)  That  the  salvinc  of 
said  wreck  was  not  lawful  service  and  employment  within  the  contract  of  hire 
of  the  said  tug,  and  that  the  mastet^s  refusal  to  obey  the  defender's  said  order 
was  justifiable.  (7)  That  the  defender  and  pursuers  had  by  telegraph  arranged 
that  the  said  tug  was  to  leave  Wick  for  the  Wear  on  10th  September  .1877, 
but  the  defender  did  not  on  that  day  or  afterwards  provide  the  coals  necessary 
for  that  vovace,  and  that  therein  the  defender  was  in  default.  (8)  That  in  con- 
sequence of  this  default  of  the  defender,  and  of  the  state  of  the  weather,  and 
other  causes  for  which  the  pursuers  are  not  responsible,  the  said  tug  was  unable 
to  leave  Wick  until  12th  September  1877,  when  she  set  sail  from  Wick,  and 
bhe  arrived  in  the  Wear  on  15th  September  1877.  (9)  That  to  enable  the  said 
tug  to  make  the  said  homewaixl  voyage,  the  pursuers  supplied  her  at  Wick 
with  five  tons  of  coals,  which  cost  £4,  lOs.,  as  per  receipt  No.  9  of  process,  and 
which  sum  the  pursuers  have  paid.  (10)  That  on  said  nomeward  voyage  from 
Wick  to  the  Wear,  it  became  necessary  for  the  said  tug  to  call  at  Aberdeen 
and  that  port  charges  were  incurred  there  on  13th  September  1877,  amounting 
to  28.  Id.,  which  were  paid  by  the  pursuers,  as  per  receipt  No.  12  of  process 
produced  by  them.  (11)  That  at  Aberdeen  it  was  further  necessary,  in  order 
to  prosecute  her  homeward  voyage,  for  the  said  tug  to  take  in  coals,  and  that 
the  pursuers  then  and  there  suppued  her  with  six  tons,  which  cost  £4,  Is.  as  per 
receipt  No.  10  of  process,  and  which  sum  the  pursuers  have  paid.  ^12)  That 
in  prosecuting  said  nomeward  voyage,  it  became  necessaiy  for  the  said  tug  to 
call  at  Arbroath  ;  that  she  did  so  on  14th  September  1877,  and  that  in  order 
to  prosecute  the  further  voyage,  the- pursuers  tnen  and  there  supplied  her  with 
two  tons  of  coals,  which  cost  £1,  Is.  asper  receipt  No.  13  of  process,  and  which 
sum  the  pursuers  have  paid.  (13)  Tliat  the  defender  has  not  objected  that 
these  quantities  of  coal  were  not  consumed  on  the  said  homeward  voyage,  and 
that  he  is  liable  to  the  pursuers  in  the  said  sum  of  ;£4, 10s.  paid  at  Wick,  £i,  Is. 
paid  at  Aberdeen,  and  £1,  Is.  paid  at  Arbroath  for  coals  as  aforesaid.  (14) 
That  the  defender  is  further  liable  in  the  port  charges  of  28.  Id.  at  Aberdeen 
for  said  homeward  voyage,  besides  the  port  char;^es  of  2s.  Id.  at  Aberdeen, 
incurred  and  paid  on  the  voyage  to  Wick.  (15)  That  at  the  rate  of  £16  per 
week,  the  sum  of  £2,  58.  8|d.  per  diem  was  the  hire  of  the  said  tug,  and  that 
said  hire  became  due  from  the  said  17th  July  1877  to  the  said  15th  September 
1877,  both  inclusive,  beinc  a  period  of  eight  weeks  and  four  days.  (16)  That 
the  defender  has  paid  to  tne  pursuer  the  sum  of  £128,  being  the  hire  of  the 
said  tug  for  eight  weeks,  but  has  not  paid  the  hire  of  the  said  tug  for  the  said  four 
days  over  and  above  the  said  perioa  of  eight  weeks,  and  is  resting  owing  and 
indebted  to  the  pursuers  in  the  same,  which,  at  the  aforesaid  rate  per  diem, 
amounts  to  £9,  2s.  lid. ;  and  (17)  That  the  defender  is  besides  indebted  and 
resting  owing  to  the  pursuers  in  the  said  simis  of  2s.  Id.  of  port  charges  at 
Abercteen  on  19th  July ;  of  £4,  lOs.  for  coals  at  Wick ;  of  2s.  Id.  ot  port 
charges  at  Aberdeen  on  13th  September  1877 ;  of  £4,  Is.  for  coals  at  Aoer- 
deen,  and  £1,  Is.  for  coals  at  Arbroath,  amounting  together  to  £9, 15s.  Id., 
making  together,  with  the  said  sum  of  £9, 2s.  lid.  of  unpaid  hire,  £18, 178.  To 
the  extent  of  giving  effect  to  these  findings,  sustains  the  said  appeal,  and 
recalla  the  interlocutor  submitted  to  review :  Quoad  itUra  dismisses  the  said 
appeal,  and  adheres  to  the  said  interlocutor  :  Decerns  and  ordains  the  defender 
to  malce  payment  to  the  pursuers  of  the  said  sum  of  £18, 17s.  with  interest 
as  concluded  for,  and  of  new  finds  the  pursuer  entitled  to  expenses,  including 
thoae  of  this  appeal,  as  these  may  be  taxed.  Geo.  H,  Thoms, 
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**Note. — Altliough  the  pecuniary  result  is  slightly  different,  the  Sheriff  has 
arrived  at  it  on .  much  the  same  grounds  as  led  the  Sherift'-Substitute  to  his 
conclusions.  The  Sheriff  would  only  add  that  he  is  satisfied  that,  irrespective 
of  the  letters  which  preceded  the  charter-party,  and  the  regulations  made  as  to 
the  use  of  the  tug  wiiile  at  Wick,  the  defender  was  not  entitled  to  order  the 
tug  on  salvage  duty,  and  that  the  master's  refusal  to  obey  that  order  was  justi- 
fiable. As  there  are  no  separable  expenses  connected  with  the  slight  reduction 
in  favour  of  the  defender,  to  which  effect  has  been  given  by  the  Sheriff,  the 
pursuers  have  been  found  entitled  to  full  expenses  against  the  defender. 

G.  H.  T." 

A  el. — Leith^-^A  U.  — Sutherland. 


MAN80N  V.  ll'PHEBfiON. 

The  pursuer  was  engaged,  as  he  alleged,  to  be  a  form  servant  to  the  defender 
from  Whitsunday  1877  to  Whitsunday  1878.  The  defender,  on  the  contrary, 
refused  to  accept  of  the  pursuer's  services  after  Martinmas  1878.  on  the  ground 
that  he  was  only  a  half-vearly  servant.  The  action  was  brougnt  to  determine 
the  question  between  them  by  a  demand  for  £26,  4s.  9d.  of  wages,  and  for 
allowances  : — 

"  H^icky  bth  March  1878.— The  Sheriff- Substitute  having  considered  the 
account  libelled,  pleas  of  parties,  proof  adduced,  writings  produced,  heanl 
parties'  procurators,  and  advised  the  cause  ;  Finos  in  pomt  of  fact  that  the 
pursuer  was  at  the  Georgemas  Hill  Feeing  Market,  held  on  the  last  Tuesday 
of  the  month  of  April  1877,  engaged  by  Robert  Bruce,  the  defender's  grieve, 
as  foreman  upon  the  farm  of  Shorelands  for  the  space  of  one  year  from 
Whitsunday  1877  to  Whitsunday  1878  at  the  sum  of  £21  sterling,  to- 
gether with  seven  bolls  of  meal  for  that  period,  and  one  pint  of  milk  per 
diem  :  Finds,  because  it  is  not  disputed,  that  the  pursuer  entered  upon  said 
engagement  at  said  tenn  of  Whitsunday  1877,  and  remained  therein,  exclusive 
of  five  weeks  and  three  days,  during  which  period  he  was  laid  up  at  hoiiie 
suffering  from  severe  illness,  until  the  term  of  Martinmas  thereafter :  Finds 
that  the  pursuer  was  at  Martinmas  able,  willing,  and  made  offer  to  continue  his 
services  under  his  engagement,  but  that  the  defender  employed  another  man  to 
iill  the  pursuer's  place  without  his  consent :  Finds  in  law  that  tlie  defender  was 
not  justified  in  dispensing  with  the  services  of,  or  terminating  the  engagement 
with  the  pursuer,  and  that  the  pursuer  is  entitled  to  full  compensation  for  the 
period  of  liis  engagement  under  deduction  of  the  sum  he  has  ex  gratia  credited 
the  defender  for  the  time  he  was  unwell.  Therefore  finds  the  defender  liable 
to  the  pursuer  in  the  sum  of  £26, 4s.  9d.  sterling,  the  amount  sued  for,  with  the 
sum  of  £4,  Is.  7d.  sterling  of  expenses,  and  decerns.         Hauilton  Kubsel. 

"  Note, — The  sole  question  in  this  case,  as  to  whether  or  not  the  pursuer's 
engagement  was  for  a  year  or  for  only  half  of  that  period,  rests  to  a  great 
extent  upon  the  proof  which  has  been  adduce<l,  and  upon  a  careful  considera- 
tion thereof,  the  Sheriff-Substitute  has  anived  at  the  conclusion  that  the 
fursuer  is  entitled  to  succeed  in  the  action,  and  he  has  decerned  accordingly, 
t  wiU  be  noticed  that  the  defender  has  only  in  support  of  his  contention  tliat 
the  pursuer  was  engaged  merely  for  the  space  of  half  a  year,  the  evidence  of 
his  grieve,  the  witness  Brace,  whose  testimony  is,  however,  negatived  by  that 
of  the  pursuer  and  that  of  the  witness  James  Nimmie,  the  only  mental  party 
present  when  the  engagement  was  made.  It  might  have  .been  better  had 
there  been  two  witnesses  instead  of  one  present,  but  this  want  of  further  cor- 
roborative evidence  is  to  some  extent  supplied  by  the  letter  of  the  defender's 
grieve  to  the  pursuer  (No.  6  of  process),  the  only  sound  conclusion  to  be 
deduced  from  which  is  an  implied  contract  between  the  parties  for  a  year,  and 
that  the  defender  was  anxious  to  get  rid  of  the  pursuer's  services  in  respect 
that  he  did  not  consider  the  pursuer  would  be  able  to  perform  the  work 
requiivd  by  him  during  the  winter  hall'  year.    This,  in  the  Sueriff-Substitate'0 
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view,  corroborates  the  eiatement  of  the  pursuer  as  to  the  engagement.  The 
Sheriff-Substitute  has  indicated  that  the  pursuer  was  entitled  to  a  full  year's 
wages  in  accordance  with  the  well-known  principle  that  a  servant  hired  to  a 
precise  term  is  entitled  to  full  wages,  though  he  should  by  sickness  or  other 
accident  be  (Usabled  from  his  service  for  a  part  of  the  time  of  his  engagement. 
The  pursuer  here  having  voluntarily  given  up  any  claim  for  tlie  time  he  was 
unwell,  the  Sheriff-Substitute  cannot  interfere  with  his  non-insistance,  and  he 
has  accordingly  allowed  the  deductions  given.  The  Sheriff-Substitute  has 
only  further  to  remark  that  the  memorandum  book  produced  (No.  8  of  process) 
is  no  evidence  for  or  t^ainst  the  contention  of  either  party.  It  is  quite  possible, 
nay,  even  possible,  that  had  the  pursuer  remained  with  the  defender  for  the 
second  hair  year  of  his  engagement,  an  entry  would  have  been  made  similar  to 
that  founded  upon  by  the  defender  during  the  debate.  Wages  are  payable 
half  yearly,  and  the  entry  clearly  refers  to  the  sum  the  defender  was  to  be 
paid  for  the  half  year.  It  is  to  be  regretted  that  the  amount  in  the  entry  on 
page  5  in  reference  to  the  pursuer  should  have  been  obliterated,  as  it  would 
probably  have  thrown  some  li^ht  on  the  subject,  though  it  could  not  have 
influenced  in  any  way  the  decision  now  arrived  at  by  the  Sheriff-Substitute. 

H.  R." 

Against  this  judgment  the  defender  appealed,  and  the  Sheriff  has  pro- 
nounced this  interlocutor : — 

«  fFicky  nth  March  1878.— The  Sheriff  having  considered  the  defender's 
appeal  and  whole  process,  finds  (in  addition  to  the  findings  in  the  interlocutor 
submitted  to  review)  that  it  is  instructed  that  the  value  of  a  boll  of  meal  is  £1 
sterling,  and  that  the  sum  due  and  payable  to  the  pursuer  as  the  value  of  the 
3^  bolb  of  meal  to  which  he  is  entitled  is  £3,  lOs.,  and  not  ^£3, 13s.  6d.,  as  in 
the  account  sued  for  :  Ordains  the  defender  to  make  payment  to  the  pursuer 
of  the  sum  of  £26,  Is.  3d.  sterling,  with  j£4.  Is.  7d.  of  expenses.  To  the  extent 
of  giving  effect  to  this  aforesaid  finding  and  decemiture,  sustains  the  said 
appeal,  and  recalls  and  alters  the  interlocutor  submitted  to  renew.  Quoad 
Ultra  dismisses  said  appeal,  and  adheres  to  the  interlocutor  submitted  to 
renew,  and  affirms  the  same ;  and  finds  neither  party  liable  in  the  expenses 
of  this  appeal.  Geo.  H.  Thoms. 

"Note. — The  presumption  of  law  is  in  favour  of  the  defender.  Bell's 
Principles,  section  174,  Fraser  on  Master  and  Servant,  2nd  edition,  pp.  30, 
31,  and  the  evidence  led  by  the  defender  does  not  rebut  that  presumption. 
This  of  course  lends  greater  force  to  the  Sheriff-Substitute's  criticisms  of  the 
evidence,  and  removes  the  doubts  he  seems  to  have  entertained.     G.  H.  T." 
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Inhabited  House  Duty. — Er^mption  of  tenement  "  oeeupied  for  purpoees  of 
trade  only," — Premises  occupied  for  the  purpose  of  carrying  on  the  ousiness  of 
a  telegraph  company  held  (dissentiente  Cleasby,  B.)  to  be  premises  occupied  for 
the  purposes  oi  trade  within  32  &  33  Vict.  c.  14.  s.  11,  and  exempt  from 
inhabited  house  duty.—  The  Chartered  Mercantile  Bank  of  India  v.  WiUon,  47 
L.  J.  Hep.  Ex.  153. — A  building  was  occupied  by  a  bank  and  a  telegraph 
company  in  such  a  way  that  all  the  ground-floor  and  basement,  except  toe 
telegraph  company's  entrance  hall,  and  the  basement  under  it,  were  the  bank's, 
and  the  upper  floors  the  telegraph  companv's,  but  there  were  doors  between 
the  telegraph  company's  entrance  hall  and  the  bank's  lobby,  which  were  open 
during  oanking  hours  to  give  a  second  access  to  the  telegraph  company's 
premises,  and  a  care-taker  lived  on  the  third  floor  to  nrotect  the  entire 
Duilding : — Heldy  to  be  a  dwelling-house  within  the  Inhaoited  House  Duty 
Act8.~IMd. 
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Ck>irPANT.— Promoter— CTndueJoMii  eontraet-^Fidueiary  rdatunuk^ — SoUd^ 
tor  for  vendoTi  and  company — Liability  of  a$  promoUr  for  eotU — Oon^promi$e  of 
<uit — Oommufiofk — The  trustees  of  tne  will  of  James  Bagnall  desired  to  sell 
extensive  ironworks  of  their  testator  to  a  company  to  be  formed  to  purchase 
and  work  them,  and  entered  into  negotiations  with  Duignan  for  this  purpose. 
Richard  Bagnall,  the  tenant  for  life  of  the  proceeds  of  sale,  offered  Duignan 
jC1500  if  he  effected  a  sale.  Duignan  negotiated  with  Richardson,  Richaraaon 
with  Carlton,  and  Carlton  with  Grant  Eventually  two  agreements  of  March 
6,  1873,  were  entered  into,  one  called  the  secret,  the  other  the  ostensible  agree* 
ment.  By  the  secret  agreement  Carlton  agreed  with  the  trustees  to  form  a 
company  to  purchase  the  ironworks,  and,  if  he  failed,  to  forfeit  a  deposit  of 
jC20,000,  and  the  trustees  agreed  with  Carlton,  if  the  company  succeeded,  to 
return  him  the  ;£20,000,  and  to  pay  him  £85,000  out  of  the  purchase-money. 
By  the  ostensible  agreement  the  trustees  agreed  to  sell  the  ironworks  to  a 
trustee  for  the  company  to  be  formed,  at  the  price  of  £290,000.  By  a  con- 
temporaneous agreement  between  Carlton  and  Grant  it  had  been  agreed 
that  Grant  should  find  the  £20,000  for  the  deposit,  and  should  bring 
out  the  company,  and  should  receive  £65,000  out  of  the  £85,000  for  his 
remuneration.  Grant  nrepared  the  prospectus,  and  Duignan  saw  it  and 
approved  of  it;  the  oniv  agreement  referred  to  in  the  prospectus  was  the 
ostensible  agreement  The  company  was  brought  out  and  succeeded,  and  the 
moneys  payable  under  the  agreements  were  paid.  Duignan  became  solicitor 
to  the  company  and  received  his  £1500  from  Richard  Bagnall,  but  neither  he 
nor  any  one  disclosed  the  existence  of  the  secret  agreement  to  the  directors  of 
the  company.  In  November  1874,  some  of  the  directors  discovered  the  secret 
agreement ;  the  matter  was  at  once  submitted  to  the  shareholders,  and  by  their 
direction  a  bill  was  filed  to  have  a  rescission  of  the  contract  and  for  repayment 
to  the  companv  of  the  £85,000  by  Carlton,  Grant,  and  Richardson,  and  of  the 
£1500  by  Duignan.  Before  the  hearing,  the  part  of  the  suit  against  the 
vendors  asking  for  the  rescission  of  the  contract  was  compromised  by  a  money 

eiyment.  An  offer  was  made  by  the  bill  to  allow  to  Carlton,  Grant,  an^ 
ichardson  a  reasonable  sum  for  expenses  and  commission  t^-Held  (affirming 
the  decision  of  Bacon,  V.C),  that  Carlton,  Grant,  and  Richardson  were  liable 
to  refund  the  £85,000  to  the  company,  but  held  (varying  the  decision)  that 
they  were  entitled  to  deduct  a  sum  for  the  expenses  they  had  incurred,  and,  as 
an  express  offer  had  been  made  by  the  bill,  a  reasonable  sum  was  awarded  bv 
the  Court  as  commission.  Held  also  (affirming  the  decision  of  Bacon.  V.C.}, 
that  Duignan  was  not  liable  to  refund  the  £1500  which  had  been  paid  him  by 
Richard  6agnall,  but  held  (reversins  that  decision)  that  the  suit  ousht  to  have 
been  diBmissed  against  Duignan  at  the  time  the  compromise  was  made  with  the 
vendors,  and  that,  while  Duignan  ought  not  to  receive  any  costs  up  to  that  time, 
he  was  entitled  to  be  paid  costs  by  the  plaintiffs  from  that  time.  Per  Cotton, 
L.  J. — When  once  persons  who  have  got  a  contract  for  a  cotnpany  to  be  formed 
do  put  forwiud  to  the  public  an  option  to  join  in  the  company,  and  to  take 
the  purchase,  then,  from  the  very  time  when  the  contract  is  entered  into,  thepr 
make  themselves  trustees  for  the  companv,  and  are  in  the  same  position  as  if 
the  company  was  existing  at  the  time  when  the  contract  was  entered  into. — 
BagnaU  v.  Carlton  (App.),  47  L.  J.  Rep.  Ch.  30. 

Saiuno  Rulbb. — One  ship  overtaking  the  other, — The  A.  and  the  P.  C.  were 
crossing  ships.  Both  were  on  the  port  tack.  The  A.  had  the  wind  free,  the 
P.  C.  was  close  hauled.  The  P.  C.  overtook  the  A.  and  came  into  collision 
with  her : — Held,  that  the  exception  to  the  12th  rule  applied,  namelv,  that  the 
vessel  with  the  wind  free  must  get  out  of  the  way,  ana  that  the  17tn  rule  did 
not  apply,  namely,  that  the  overtaking  vessel  must  get  out  of  the  way.  The 
A.  alone"^  to  blame  for  the  collision. — The  Peckforton  Castle,  47  L.  J.  Kep.  P., 
D.  &  A.  12. 
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FEASEB  ON  HUSBAND  AND  WIFR^ 

We  have  before  ns  the  two  portly  volumes  which  complete  the 
"  Treatise  on  the  Law  of  Husband  and  Wife,"  the  first  volume  of 
which  we  noticed  some  time  ago.  It  is  probably  one  of  the  most 
complete  legal  monographs  that  has  ever  been  written,  and  will 
add  in  no  small  degree  to  the  reputation  for  profound  legal  learning 
and  research  which  the  learned  author  at  present  enjoys,  not  only 
in  Scotland  but  wherever  jurisprudence  is  practised  as  a  science. 
Some,  no  doubt,  may  differ  from  the  conclusions  which  he  draws^ 
and  the  principles  which  in  certain  places  he  lays  down,  but  none 
can  deny  the  wonderful  erudition  displayed  in  every  page  of  the 
work,  and  the  clear  and  lucid  manner  in  which  the  author  gives 
expression  to  his  views.  The  work  of  the  Dean  of  Faculty  has 
now  been  brought  to  a  close,  and  one  can  understand,  in  thus 
seeing  the  book  in  its  entirety,  the  amount  of  labour  which  it  has 
required  from  its  learned  author.  It  embraces  the  whole  range  of 
the  law,  and  treats  every  branch  of  it  with  the  same  copiousness  as 
if  each  branch  had  been  a  separate  treatise.  The  subjects  of  con- 
tracts, of  succession  heritable  and  movable,  of  international  law, 
and  trusts,  are  all  dealt  with  in  detail  side  by  side  vith  marriage, 
divorce,  and  cognate  subjects.  To  criticise  such  a  work  as  this  is 
beyond  our  province,  and  moreover  is  altogether  imnecessary  with 
reference  to  a  treatise  so  well  known.  For  many  years  it  has  been 
out. of  print,  and  the  additions  to  and  alterations  on  the  law  have 
necessitated  a  reconstruction  of  the  entire  work.  Its  contents 
have  been  made  accessible  by  elaborate  indices  and  tables  of  con- 
tents, which  in  themselves  are  readable  without  referring  to  the 
work  at  alL 

But  although  we  do  not  mean  to  review  a  book  which  has 
passed  beyond  the  domain  of  criticism,  perhaps  some  instruction 
may  be  obtained  by  a  few  citations  upon  various  topics  upon 

^  Treatise  on  Husband  and  Wife  according  to  the  Law  of  Scotland.    By  Patrick 
Fraaer,  Advocate.    Second  Edition.     2  vols.    1876-78. 
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wLich  the  author  has  exercised  his  own  independent  judgment,  and 
given  expression  to  opinions  which  sometimes  clash  with  judicial 
decisions.  All  this  tends  to  wholesome  thinking.  Law  is  an 
elastic  science^  and  the  authoritative  judgment  of  one  year  is  often 
found  to  be  an  error  in  a  few  years  thereafter.  There  is  one 
novelty  in  the  work  deserving  of  all  commendation,  and  that  is  a 
series  of  notices  of  the  various  authors,  not  usually  cited  by  law- 
yers, upon  whose  authority  reliance  has  been  placed.  We  do  not 
quote  the  following  as  the  best  examples  of  these  notices,  but  at 
the  same  time  they  indicate  somewhat  the  character  of  the  books. 
The  first  is  a  notice  of  the  famous  treatise  on  Matrimonial  Law  by 
Sanchez,  a  Spanish  lawyer,  whose  work  must  have  been  often 
noticed  as  being  a  great  authority,  in  the  reports  of  judgments  on 
matrimonial  causes : — 

"  Sanchez  was  a  Spanish  Jesuit,  bom  at  Cordova  in  1551,  and  died  in  1610. 
His  treatise  is  the  most  extraordinary  book  ever  written  by  a  man  professing 
to  write  ^bout  iurisprudence.  Its  merits  consist  in  this,  that  it  is  at  once  the 
most  learned,  the  most  accurate,  and  the  most  practical  work  published  by  a 
canonist  upon  the  subject  of  noarriage,  and  all  the  duties  and  rights  and  liabili- 
ties that  flow  from  that  institution.  It  is  an  authority  often  cited  by  Lord 
Stowell,  and  sometimes  by  Dr.  Lushington,  as  laying  down  correct  rules  on 
such  subjects.  Even  Bavle  praises  the  work  for  the  great  erudition  displayed 
in  it.  But,  on  the  other  nana,  there  can  be  no  doubt  that  it  is  one  of  the  most 
obscene  books  ever  printed,  so  that  even  Bayle  himself  is  compelled  to  say, 
that  '  the  temerity  he  had  of  explaining  an  incredible  number  of  filthy  and 
horrible  questions  mav  produce  great  disorders.'  In  a  note  to  his  Life  of 
Sanchez,  he  quotes  authorities  who  say  that  all  his  impure  knowledge  arose 
from  his  experience  in  the  confessional ;  '  that  he  was  a  man  of  an  admirable 
virtue  and  perfect  chastity ;  his  immaculate  virginity  accompanied  him  to  his 
tomb,  and  the  day  he  was  buried  all  people  thronged  in,  either  to  kiss  or  to 
touch  with  their  beads  his  body  covered  with  flowers  and  shining  with  virginal 
chastity.'  Voltaire,  in  his  'Dictionnaire  Philosophique,'  v.  Impuissaiicef  has  stated 
some  of  the  prurient  questions  which  Sanchez  discussed,  and  which  excited  the 
ire  of  Bayle.  The  work  has  been  several  times  reprinted,  and  the  aboye  edition 
is  not  the  latest.'' 

The  next  author  noticed  is  an  American  called  J.  P.  Bishop,  who 
has  written  a  treatise  on  the  Law  of  Marriage  and  Divorce,  which 
has  gone  through  five  editions : — 

'^  Mr,  Bisjwp  is  the  most  entertaining  of  all  writers  on  law  ;  and  he  is  also 
the  wisest,  if  wisdom  be  measured  by  the  decision  with  which  he  sets  all  man- 
kind right.  The  writers  on  the  same  subject,  who  have  gone  before  him,  are 
frecjuently  admonished  and  rebuked.  Whether  they  discourse  of  the  laws  of 
their  own  country,  or  of  the  civil  or  of  the  canon  laws,  thev  are  ej^ually  deser\'- 
ing  of  correction ;  and  thev  receive  it.  The  leviathan  combats  with  equal  con- 
fidence, in  foreign  and  in  his  own  native  American  waters.  The  judgments  of 
courts  of  law  are  equally  unsatisfactory.  Either  the^  were  wrong,  and  are  to 
be  utterly  ignored  ;  or  if,  by  haphazard,  the  conclusion  arrived  at  is  right,  it 
was  attained  by  the  wrong  road.  Viaenfortu  ante  Agamemnona  multiy  is,  accord- 
ing to  this  author^  a  delusion.  He  is  the  only  one  who  has,  up  to  this  time, 
trod  with  a  firm  step  the  path  of  glory.  All  this  is  lively  writing ;  but  it  is 
given  at  inordinate  length.  The  author  should  have  remembered  that  brevity 
is  in  writing  what  charity  is  to  all  the  other  virtues ;  and  further,  that  a  man 
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must  speak  sense  before  he  is  considered  an  authority.    As  to  how  Mr.  Bishop 
speaks,  we  have  it  as  follows  from  the  third  edition  : — 

"  '  Six  jears  ago  appeared  the  first  edition  of  the  present  work.  In  it  I  came 
before  the  public  for  the  first  time  as  an  author.  Nearly  four  years  of  hard 
brain  labour  had  I  expended  upon  it.  Every  volume  of  the  reports  I  had  taken 
into  my  hands,  had  examined  its  contents  to  see  whether  I  could  find  in  it 
matter  pertaining  to  my  subject ;  the  digests  I  had  consulted  likewise ;  all  the 
books  oi  every  otner  sort  available  to  me,  and  containing  what  I  thought  to  be 
useful  for  mv  purpose,  I  had  read.  The  cases  I  had  not  merely  exammed  cur- 
sorily;  I  haa  reaa  every  word  of  every  case,  however  long,  incfuding  the  state- 
ment of  the  case  and  the  arguments  of  coimsel  when  given ;  I  had  pondered 
over  every  case,  not  merely  while  the  book  was  before  me,  but  while  I  was 
passing  to  and  fro  between  my  office  and  my  house>  while  I  was  reclined  upon 
iny  bed  at  night,  while  also  most  other  persons  would  have  been  eugagea  in 
recreation  or  pleasure.  I  had  considered  for  myself  not  only  every  arj^ument 
which  I  had  seen  in  any  book,  but  every  one  which  imacination  could  bring 
to  me.  I  found  the  law  to  be  a  jumble  of  the  light  and  the  dark,  in  juris- 
prudence ;  I  found  the  judges  of  our  own  eountry  not  to  have  examined 
this  subject  as  they  had  done  other  subjects.  I  found  chaos  and  confusion, 
where,  if  I  would  succeed  in  my  undertaking,  order  must  arise  from  beneath 
my  hand.' " 

Mr.  Bishop,  it  will  be  observed,  has  no  mean  estimate  of  his  own 
abilities,  and  has  come  into  collision  pretty  frequently  with  Mv. 
Fraser.  Still  at  the  same  time  he  is  not  unkindly  dealt  with 
throughout  this  treatise  on  Husband  and  Wife. 

Story's  treatise  on  the  Conflict  of  Laws  is  spoken  of  in  the 
following  just  terms  of  commendation  :i — 

"  Story's  treatise  on  the  Conflict  of  Laws  was  published  in  the  year  1834,  and 
proved  of  great  service  to  the  profession  in  all  countries.  Prior  to  his  book 
there  had  been  nothing  written  on  the  subject  of  Private  International  Law 
pince  Pothier's  days.  The  knowledge  on  the  subject  was  scattered. through 
treatises  of  French  and  Dutch  writere,  which  had  become  very  scarce.  Story 
extracted  from  the  works  of  these  writers  a  systematic  treatise,*  which  deserves 
still  to  hold  a  high  place,  notwithstanding  all  the  researches  of  later  writers 
and  the  learning  of  later  publications.  It  was  said  by  Lord  Westbury  that 
Story's  work  was  not  deserving  of  the  name  of  an  authority,  because  opposite 
opinions  might  be  extracted  on  any  point  within  a  couple  of  pages.  But  this 
remark  is  imjust,  and  receives  onlv  apparent  countenance  from  the  fact  that 
Story  cites  from  his  authorities,  with  conscientious  honesty,  opposite  opinions. 
He  never  mis([Uotes,  nor  breaks  off  a  citation  in  order  to  keep  back  from  his 
reader  an  opinion  that  may  be  contrary  to  his  own  ;  nor  does  he  ever  withhold 
his  own  opinion,  which  is  usually  characterized  by  sound  sense  and  judgment. 
Since  his  time  many  of  the  points  that  he  stated  as  being  within  the  range 
merely  of  speculative  discussion,  have  been  made  the  subject  of  decisions  by 
Courts  of  law,  and  in  almost  every  case  his  concluhions  have  been  sustained. 
No  doubt  in  some  of  them,  such  as  the  distinction  between  two  kinds  of 
incest,  the  English  and  Scottish  Courts  have  refused  to  follow  him,  although 
the  Courts  of  his  own  countiy  have  supported  his  views  to  the  full,  and  this 
after  a  review  of  all  the  Engush  and  Scotch  decisions.  Take  the  work  as  a 
whole,  it  is  one  of  the  safest  guides  in  administering  private  international 
law,  as  it  also  is  the  most  easily  consulted." 

In  the  first  volume  of  the  treatise  on  Husband  and  Wife  there 
are  two  very  elaborate  chapters,  one  on  the  constitution  of  marriage 
by  promise  cum  copula,  and  the  other  on  the  doctrine  of  the  alleged 
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**  eammunio  honorum  "  between  hnslMuid  and  wife.  These  cbapteis 
are  in  the  character  of  destmctiye  assaults  upon  old  traditions, 
which  have  been  handed  down,  from  a  not  very  remote  period,  in 
the  text-books  of  several  l^al  writers,  and  repeated  without  much 
consideration  frt>m  the  Bench.  According  to  Mr.  Fraser,  promise 
cu/m  copula  does  not  make  marriaga  It  constitutes  merely  a 
pre-contract,  which  may,  during  the  lifetime  of  both  parties,  be 
converted  into  marriage,  but  which,  without  such  conversion, 
would  not  make  the  man  or  the  woman  husband  and  wife.  The 
chapter  on  the  subject  has  been  elaborated  with  great  care,  and 
the  whole  law  traced  to  its  origin,  first  from  the  Papal  Bescript 
of  Gregory  IX.  down  through  the  decisions  and  practice  of  the 
Courts  to  the  present  time.  The  way  in  which  this  pre-contract 
came  to  be  regarded  as  equal  to  marriage,  is  exhibited  both  in  the 
practice  of  the  English  and  Scottish  Courts,  and  altogether  presents 
a  very  interesting  chapter  in  the  history  of  error. 

With  regard  to  the  eammunio  tonorum,^  the  exposition  leads  to 
the  conclusion  that  the  term  was  only  introduced  into  Scottish 
nomenclature  about  the  time  of  Lord  Stair,  and  that  it  really  repre- 
sents no  actual  veritable  communion  of  goods  between  husband 
and  wife,  but  is  simply  a  mere  name  having  no  practical  effect. 
The  husband  is  proprietor  of  all  the  personal  estate  of  his  wife  as 
much  as  he  is  of  his  own,  and  can  deal  with  it  without  any  control 
by  her,  as  if  he  had  made  it  by  the  exercise  of  his  own  industry. 
It  is  thus  well  to  get  rid  of  a  useless  term,  which  has  often  resulted 
in  misleading  Courts  of  law,  and  which  it  was  very  difiicult  to 
understand,  in  the  presence  of  the  undoubted  fact,«that  the  husband 
was  absolute  dominus  bonorum,  and  not  merely  a  partner  in  a  com- 
munion of  goods. 

Whether  the  attack  which  the  author  makes  on  the  action  of 
damages  for  breach  of  promise  of  marriage  can  be  defended  to  the 
extent  to  which  it  is  here  carried,  may  be  open  to  question.  The 
fact  that  there  is  now  a  Bill  in  the  House  of  Commons  for  abolish- 
ing the  action  entirely  in  England,  brought  in  by  Mr.  Herschel,  Q.C., 
indicates  that  there  is  a  growing  opinion  in  England,  against  the 
expediency  of  continuing  such  a  protection,  or  such  a  means  of 
vengeance,  to  deserted  females.  Here  is  what  is  partly  said  upon 
the  subject  by  Mr.  Fraser: — 

"  Of  late  years,  it  would  seem  as  if  jurors  had  determined  to  stamp  out  the 
wrong  of  breach  of  promise,  by  the  mere  vehemence  of  their  verdicts.  The 
cases  secure  always  a  crowded  audience  ;  and  popular  applause  or  indignation 
are  evoked  as  in  a  theatre.  Not  one  of  these  cases  is  fitted  for  jury  trial,  and 
every  one  is  sent  for  that  mode  of  decision.  This  mode  of  procedure  (instead 
of  a  trial  before  a  judge  without  a  jury)  is  cruel  to  the  parties  themselves,  and 
to  avoid  it  many  a  defender  submits  to  any  extortion  that  may  be  insisted 
on.  The  kind  of  cases  which  occur,  indicate  how  well  this  breach  of  contract 
could  be  disposed  of,  without  the  noisy  accompaniments  of  a  jury  trial.  A 
more  incompetent  tribunal  for  dbposingof  such  cases  could  not,  without  con- 
siderable thought,  have  been  devised.  The  ordinary  class  of  cases  are  some- 
thing of  this  nature.    A  ybung  man  is  enticed  into  engaging  himself  to  marry 


FRASEB  ON  HUSBAND  AND  WIFE,  285 

a  woman  much  his  senior,  who  knows  the  value  of  written  evidence.  He  soon 
discovers  that  he  has  made  a  mistake,  and  would  fain,  in  his  helpless  con- 
dition, he  released  hy  the  mature  woman.  On  the  contrary,  she  goes  into 
Court,  and  her  lawyers  provoke  a  good  deal  of  laughter  bv  the  reading  of 
letters;  a  sentimental  appeal  to  the  jury  follows,  and  eventually  there  is  gained 
for  the  injured  female  a  sum  equivalent  to  three  years'  sfdary  of  the  man.  In 
almost  all  cases  the  damages  are  excessive ;  and  the  excess  seems  to  point  to 
certain  personal  considerations  affecting  the  jury.  Perhaps  they  are  themselves 
fathers  possessed  of  daughters  whose  affections  may  be  trifled  with.  If  one 
were  to  believe  that  only  the  deep  injury  done  to  a  woman's  feelings  could 
drive  her  into  making  her  wrongs  public,  the  damages  would  often  be  too  small. 
But  the  women  who  are  exceptionally  sensitive,  and  who  would  suffer  most  from 
a  disappointment  in  love,  would  be  the  least  likely  to  carry  their  sufferings 
into  Court,  and  beg  for  reparation  from  a  jury.  In  the  worst  cases  of  this  sort — 
and  that  grievous  injury  is  frequently  inflicted  by  the  thoughtless  vacillation  of 
men  on  sensitive-natured  women  there  can  be  no  doubt  at  all — no  complaint 
is  ever  made  in  the  shape  of  an  appeal  to  a  jury.  It  is  the  business-like  young 
woman,  who  knows  what  the  maudlin  admissions  of  a  young  man  are  worth 
when  they  are  put  down  in  writing,  who  manages  to  make  capital  of  her 
wrongs.  It  is  nothing  to  her  that  she  ought  to  congratulate  herself  on  her 
escape  from  marrying  a  light-headed,  fickle,  and  foolish  person,  whose  waver- 
ing sentiment  and  inconstant  purpose  would  have  been  a  hundred  times  more 
dangerous  after  marriage.  Perhaps,  indeed,  she  is  already  looking  forward  to 
her  chances  of  another  match,  which  are  largely  affected  in  certain  circles,  by  a 
verdict  which  practically  gives  her  a  handsome  dowry." 

The  chapter  upon  jurisdiction  in  questions  of  international  law  is 
one  that  brings  the  whole  of  the  authorities  down  to  the  latest  date. 
It  is  a  curious  story  in  itself,  to  read  the  decisions  of  English  Courts 
upon  this  matter.  The  old  doctrine  of  the  case  of  Lolley  has  now 
been  abandoned,  and  divorces,  granted  by  foreign  Courts,  are  no 
longer  to  be  set  aside  in  England  as  ultra  vires.  The  struggle  upon 
this  point  has  ended  in  the  defeat  of  the  English  tribunals ;  while, 
on  the  other  hand,  the  Scottish  Courts  have  receded  from  positions 
which  they  had  taken  up,  and  which  had  been  found  untenable. 
Residence  for  forty  days  in  Scotland  is  no  longer  a  ground  of 
jurisdiction  upon  which  a  divorce  may  be  granted ;  nor  is  the  fact 
that  adultery  was  committed  in  Scotland,  and  the  defender  was 
personally  cited  there.  The  whole  of  this  branch  of  the  law  has 
been  cleared  from  an  immense  mass  of  superincumbent  rubbish,  by 
the  discussions  of  later  years,  and  the  present  condition  of  the  law 
will  be  found  very  clearly  expounded  in  the  present  work. 

Before  we  come  to  the  Supplement,  we  have  a  very  elaborate  and 
practical  exposition  of  the  subject  of  marriage  contracts,  embracing 
the  law  of  fee  and  liferent,  and  of  trusts.  This  is  a  subject  that 
affords  little  room  for  criticism.  It  is  a  discussion  of  dry  and 
positive  law,  though  there  is  certainly  one  part  of  it  from  which 
we  ai-e  tempted  to  make  an  exceipt.  This  relates  to  the  doctrine 
recognised  in  the  cases  of  Anderson  v.  Buchanan;  Pringle  v, 
Anderson,  6  Macp.  982;  Hope  v.  Hope,  8  Macp.  699;  Menzies  v. 
Murray,  2  Eettie  507,  to  the  effect  that  a  trust-conveyance  by  a 
woman  in  her  antenuptial  marriage  contract,  of  property  which 
belonged  to  her  before  marriage,  could  not  be  revoked  by  her,  under 
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any  circumstaiices  whatever,  during  her  huAand^s  lifetime^  and  ibis 
although  all  the  children  of  the  marriage  had  attained  majority 
and  consented  to  the  revocation,  and  although  the  trustees  were 
also  willing  that  it  should  be  put  an  end  to.  deferring  to  the  case 
of  MenzUs  v.  Murray,  the  Dean  of  Faculty  makes  this  comment 
upon  these  cases : — 

''  This  was  the  unanimoTiB  decLdon  of  seven  judges,  and,  were  it  not  for  the 
iact  that  a  number  of  judges,  of  equal  eminence,  had  come  to  a  different 
conclusion,  this  decision  might  be  held  to  settle  the  point.  Such  diversity  of 
judicial  opinion  justifies  a  consideration  of  the  grounds  of  expediency — for 
they  are  only  that— on  which  the  decision  rests.  It  will  be  observed  that,  in 
the  case  of  Menme$^  every  person  who  had  the  sightest  interest  in  the  matter, 
concurred  in  desiring  that  the  trust  should  be  put  an  end  to.  This  desire, 
however,  was  refused  by  the  Court,  simply  because  it  might  so  happen  that 
the  husband,  with  whom  the  wife  had  lived  for  thirty  years,  might  so  act,  that 
her  contingent  liferent  might  be  defeated,  in  consequence  of  his  manipulating 
the  money.  The  Court  did  not  inquire  into  the  character  of  the  man,  and  as 
to  whether  he  would  misspend  the  fund  if  he  obtained  the  chance,  by  operating 
on  his  wife's  affections  or  her  fears.  The  presumption  of  fact  and  of  marital 
experience  was  held  to  be  against  him.  It  there  nad  been  no  husband,  it  has 
been  already  seen  that  the  vrife,  though  a  woman,  could  put  an  end  to  the 
trust,  and  take  the  funds  into  her  own  hands.  The  restraint,  or  the  pro> 
hibition,  or  the  protection  (whatever  it  is),  is  imposed  or  given  to,  not  sex, 
but  coverture.  With  all  submission,  this  judicial  legislation  will  be  productive 
of  greater  harm  than  good.  It  will  prevent  the  canring  out  of  arrangements 
highly  expedient,  proper,  and  humane ;  and  rendered  necessary  in  con- 
sequence of  the  change  in  circumstances,  from  what  they  were  when  the 
marriage  contract  was  entered  into.  It  is  out  of  all  reason,  to  regard  the 
husband  as  the  natural  enemy  of  his  wife.  The  verv  cases  in  regard  to  which 
the  Court  pronounced  these  judgments,  were  cases  where  the  spouses  had  lived 
together  and  partaken  of  the  same  fortunes  for  many  years  of  wedded  life.  It 
is  nard  and  oppressive  to  prevent  a  wife  from  rearranging  her  estate,  in  such  a 
manner  as  to  l^nefit  the  partner  with  whom  she  had  Dome  for  a  lifetime  the 
yoke  of  toil  and  the  burden  of  care.  It  may  be  that,  in  certain  cases,  the 
results  which  have  been  suggested,  of  the  loss  to  the  wife,  of  the  liferent  that 
had  been  provided  for  her,.may  be  the  consequence  of  the  exercise  of  such 
power  on  her  part  But  the  liability  to  abuse  does  not  render  what  is  just 
nnj nst.  These  results,  too,  are  not  to  be  anticipated  in  the  ordinary  cases,  and  are 
counterbalanced  by  the  advantages  that  would  follow  in  the  common  course  of 
married  life,  from  treating  a  wife  as  a  rational  being,  capable  of  holding  her 
own,  while  at  the  same  time  enabling  her  to  promote  the  comfort  of  her  hus- 
band. It  seems  to  be  foivotten  in  all  these  discussions,  that  the  law  of  Scotland 
Euts  in  the  hands  of  a  wife,  a  power  which  the  law  of  England  does  not  give 
er,  viz.  that  of  revoking  anv  gift  which  she  might  make  of  her  estate,  upon 
the  ground  of  donation  ;  and  this  power  she  could  exercise,  either  during  ner 
husbemd's  life  or  after  his  death.  The  law,  too,  is  very  helpless  and  veiy  incon- 
sistent, if  this  legislation  is  to  be  adhered  to  ;  because  it  has  been  determined, 
that  a  wife  may  deal  with  any  provision  made  for  her  by  marriage  contract  as 
she  pleases,  provided  the  property  over  which  it  is  secured  has  not  got  into 
the  hands  of  trustees.  For  example,  the  liferent  secured  by  infeftment,  pro- 
vided for  her  bv  the  marriage  contract,  may  be  renounced  or  assigned  away,  or 
given  up  to  tne  husband  at  her  pleasure  {Standard  Prenerty  Co.  v.  GotM, 
4  Rettie  696,  1877).  All  the  reasoning  on  which  the  aoove  cases  rest  is 
applicable  to  this  case.  The  wife  is  open  to  the  same  importunities,  or  to  the 
same  terrified  subjection,  when  there  is  no  trust,  as  when  there  is  one.  But 
all  this  notion  of  importunity  and  marital  domination  is  a  mere  exaggeration 
of  the  exceptional  into  the  general  case.    Persons  who  have  had  to  advise 
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mairied  women  as  to  their  powers  under  these  deeds,  have  certainly  often 
witnessed  much  distress  on  the  part  of  the  women ;  but  the  distress  arose  only 
when  they  were  told  that  they  were  utterly  helpless,  and  that  they  could  not 
touch  a  farthing  of  their  capital  for  any  purpose,  however  just.  Why  is 
the  wife  allowed  to  exercise  dominion  in  the  one  case,  when  there  is  no  trust, 
and  not  in  the  other  ?  The  practical  result  in  the  present  state  of  the  law,  is 
that  conveyancers  ought  to  insert  a  clause  in  every  marriage  contract,  to  the 
effect  that  the  wife  may  recall  the  trust,  if  she  attain  a  certain  age  without 
having  children ;  and  that  the  property  shall  be  held  by  her  as  her  separate 
estate,  from  which  the  jW  mariti  is  excluded." 

We  have  not  left  room  to  refer  to  the  "  Supplement,"  which  con- 
tains a  great  deal  of  very  curious  and  interesting  matter.  There  is 
first  a  commentary  on  "  The  Married  Women's  Property  Act,  1877,'* 
which  is  shown  to  be  a  very  extraordinary  piece  of  legislation,  that 
will  no  doubt  be  fruitful  of  good  results — ^in  many  litigations.  But 
the  most  startling  part  of  this  Supplement,  is  a  chapter  devoted  to 
prosecutions  for  incest,  and  particularly  with  reference  to  marriage 
with  a  deceased  wife's  sister.  It  is  the  fact,  that  incest  is  not  a 
crime  by  the  law  of  England,  and  hence  criminals  found  guilty  of 
incest  in  Scotland,  and  sentenced  to  long  periods  of  penal  servitude, 
are  no  sooner  sent  up  to  England,  than  they  are  immediately  liber- 
ated. For  example.  Lords  Ivory  and  Deas  sentenced  a  man  at  the 
Inverness  circuit,  to  fourteen  years'  transportation,  for  having  had 
connection  with  his  wife's  sister ;  and  within  four  weeks  after  he 
was  sentenced,  the  Home  Secretary  liberated  him.  And  so  on  with 
other  cases  of  incest  here  noted.  Either  the  Act  1567,  cap.  14, 
says  the  author,  "  should  be  allowed  to  pass  into  desuetude  or  be 
repealed;  for  it  is  in  vain  to  expect,  that  harmony  will  be  established 
between  the  laws  of  England  and  Scotland  by  the  Legislature 
enacting  that  the  rules  of  1567,  cap.  14,  shaU  be  the  law  of 
England.  The  compromise  between  the  law  and  the  facts  of 
experience  is  not  a  very  intelligible  one,  when  it  consists  in  drop- 
ping down  from  a  sentence  of  fourteen  years'  transportation,  or 
eight  years'  penal  servitude,  to  eight  months'  imprisonment." 

In  taking  leave  of  this  work,  we  have  only  to  add  that  the  forms 
of  summonses  contained  in  the  Appendix  in  reference  to  Consis- 
torial  Actions  supply  a  want  which  has  been  long  felt. 


THE  CHANTRELLE  CASK 

Since  the  trial  of  Dr.  Pritchard  for  the  murder  of  his  wife  in  1865, 
no  more  important  murder  case  has  occupied  the  attention  of  the 
High  Court  of  Justiciary  than  the  melancholy  investigation  which 
commenced  on  the  7th  of  last  month.  Although  failing  to  arouse 
the  public  interest  so  fully  as  did  the  crime  committed  by  Dr. 
Pritchard,  and  lacking  those  elements  akin  to  romance  which 
characterized  the  case  of  Madeline  Smith,  the  circumstances  attend- 
ing the  Chantrelle  case  were  intricate  and  peculiar. 
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Seldom,  if  ever,  did  a  guilty  man  take  his  stand  in  the  dock  on  a 
charge  of  murder  with  less  to  favour  his  chance  of  escape  than  M. 
Chantrelle.  It  is  true  that  for  six  months  before  his  trial  the 
people  of  England  had  firmly  believed  in  the  guilt  of  William. 
Palmer,  and  that  the  proceedings  had  actually  been  taken  under  a 
special  Act  of  Parliament  to  the  Central  Criminal  Court,  as  the 
only  method  of  securing  a  fair  trial  for  the  accused.  There  have 
been  other  cases  in  which  the  public  have  taken  a  strong  bias 
against  prisoners  from  which  it  was  almost  impossible  to  suppose 
that  the  jurymen  could  be  entirely  frea  We  do  not  suppose  that 
it  was  so  in  the  case  of  M.  Chantrelle.  We  have  little  doubt  that 
the  details  of  his  family  life  were  unknown,  save  to  a  few  persons. 
The  newspaper  notices  of  the  death  of  Madame  Chantrelle,  and  the 
accounts  of  preparation  for  her  husband's  trial  which  from  time  to 
time  appeared,  contained  no  references  to  the  private  relations  of 
the  husband  and  wife.  Yet  disclosures  were  to  be  made  in  Court 
which  were  certain  to  raise  against  the  prisoner  at  the  bar  feelings 
of  indignation  and  disgust  The  seducer  of  his  pupil,  a  girl  of 
sixteen  years  of  age,  who  reluctantly  married  her,  and  treated  her 
during  their  married  life  with  curses,  neglect,  blows,  and  actual 
threats  of  death,  has  forfeited  all  claim  to  pity,  and  can  scarcely 
hope  to  receive  the  benefit  of  a  doubt,  when  the  public  prosecutor 
arraigns  him  on  a  charge  of  having  murdered  her.  The  jury  are 
but  men,  and  must  inevitably  yield  to  the  influence  of  facts  like 
these. 

"  All  several  sins,  all  used  in  each  degree, 
Throng  to  the  bar,  crying  all,  Guilty  !  guilty  !  '* 

This  being  so,  it  is  satisfactory  to  reflect  that  no  point  was  unduly 
pressed  by  the  Lord  Advocate  against  the  pannel,  that  he  was 
defended  by  one  of  the  ablest  and  most  ingenious  counsel  at  the 
bar,  and  that  the  presiding  judge  delivered  a  charge  which  dis- 
played no  bias  whatever,  and  which  stated  in  the  clearest  possible 
manner  the  points  to  which  the  jury  should  direct  their  attention. 
The  case  was  one  of  purely  circumstantial  evidence.  Chantrelle 
was  in  needy  circumstances.  He  disliked  his  wife,  whom  he  was 
in  the  habit  of  abusing  and  threatening.  He  effected  a  policy  of 
insurance  on  her  life  with  an  Accident  Insurance  Company.  Cue 
morning  the  unfortunate  woman  was  found  in  an  unconscious  state, 
which  Chantrelle  stated  to  the  doctor  who  was  sent  for  to  be  the 
result  of  an  escape  of  gas  in  her  room.  In  a  few  hours  she  died. 
The  theory  of  the  Crown  was  that  Chantrelle  had  made  up  his  mind 
that  it  was  possible  to  poison  his  wife  in  such  a  way  as  to  escape 
detection,  by  means  of  opium ;  and  that  while  she  was  lying  in  the 
unconsciousness  which  precedes  death  from  opium-poisoning,  he 
intended  to  create  an  escape  of  gas  in  the  room,  so  as  to  account 
for  her  death,  and  entitle  him  to  the  money  for  which  he  had 
insured  her  life.    A  witness  at  the  trial  narrated  how,  on  one  occa^ 
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sion,  Chantrelle  had  actually,  according  to  his  wife's  statement, 
said  he  could  poison  her  so  that  all  the  Medical  Faculty  of  Edin- 
burgh could  not  prove  it  He  very  nearly  succeeded.  On  the  31st 
of  December  1877  Madame  Chantrelle  felt  ill,  and  went  to  bed 
early.  Her  servant,  Mary  Byrne,  who  went  to  see  her  in  bed  about 
half-past  nine  o'clock  at  night,  found  her  in  good  spirits  and  feeling 
better,  Madame  Chantrelle  requested  her  to  rise  earlier  than  usual 
and  prepare  some  tea,  which  was  to  be  brought  to  her  at  an  early 
hour.  At  that  time  her  youngest  child,  a  baby,  was  in  bed  with 
her.  M.  Chantrelle  occupied  another  room.  The  servant  peeled 
an  orange  and  divided  it  into  four  parts ;  one  of  the  parts  she  gave 
to  Madame  Chantrelle,  and  lefb  the  other  three  lying  on  a  plate, 
along  with  some  grapes,  by  the  bedside.  She  then  left  the  room.  Next 
morning  Byrne  was  up  early,  and  while  working  in  the  lower  flat 
of  the  house  she  heard  a  sound  of  moaning,  which  led  her  to  enter 
Madame  ChantreUe's  room.  Madame  Chantrelle  was  now  in  a  very 
different  state  from  that  in  which  she  had  been  left  the  night  before. 
The  scene  is  best  described  in  the  witness's  own  words : — 

"  The  bed-clothes  were  drawn  down  over  the  body  about  half  way.  The 
mistress  was  lying  next  the  door,  and  partly  on  her  side  and  back  as  on  the 
previous  night,  but  nearer  the  edge  of  tne  bed.  The  pillow  was  drawn  a  little 
from  underneath  her  head.  The  baby  was  away,  madame  now  and  again 
moaned  very  heavily  after  I  went  into  the  room.  She  was  awfully  pale-looking ; 
her  eyelids  were  closed  over  the  eyes.  I  noticed  a  green  brown-like  stuff  on 
the  edge  of  the  pillow  and  bed — like  vomit.  I  took  and  shook  the  mistress  by 
the  shoulder,  and  said.  'What's  wrong  with  you?  can  you  not  speak T  1 
took  her  a  second  time  oy  the  wrist  and  shook  her,  but  she  made  no  answer, 
and  only  moaned." 

Much  alarmed,  Byrne  went  and  roused  her  master,  whom  she  found 
in  bed  with  his  three  children,  one  of  them  being  the  baby,  who 
had  been  left  in  Madame  Chantrelle's  bed  on  the  previous  evening. 
Chantrelle  entered  his  wife's  room,  and,  sitting  down  on  the  bed, 
spoke  to  her.  She  made  no  answer.  It  must  here  be  noticed  that 
up  to  this  time  not  one  word  had  been  said  about  any  escape  of 
gas,  nor  had  any  smell  of  gas  been  perceived  by  Byrne.  Suddenly 
Chantrelle  said,  "  I  hear  the  child  crying,"  and  sent  Byrne  out  of 
the  room.  She  went  and  found  the  child  fast  asleep.  When  she 
returned  she  found  Chantrelle  coming  from  the  window,  as  if  he 
had  been  raising  the  sash.  He  spoke  to  his  wife  again,  and  then 
asked  Byrne  if  she  did  not  observe  a  smell  of  gas.  She  answered 
that  she  did  observe  a  slight  smell. 

Ultimately  medical  attendance  was  procured,  and  the  general 
import  of  the  evidence  was  to  the  effect  that  Chantrelle  represented 
gas-poisoning  as  the  cause  of  his  wife's  illness.  In  the  course  of 
the  morning  the  patient  was  taken  to  the  Infirmary,  where  she  died 
during  the  afternoon.  But  previous  to  her  death  Professor  Maclagan 
had  seen  her,  and,  although  called  to  attend  the  case  as  one  of  gas- 
poisoning,  had  almost  immediately  stated  his  opinion  that  the  case 
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was  one  of  poisoning  hj  some  narcotic,  probably  opium.  This  was 
Dr.  Maclagan*s  diagnosis  of  the  case.  He  failed  to  detect  signs  of 
gas-poisoning,  but  believed  the  patient's  symptoms  to  be  those  of 
opium-poisoning. 

In  these  circumstances  a  post-mortem  examination  was  made  of 
Madame  Chantrelle's  body,  which  yielded  negative  results.  There 
was  no  natural  cause  of  death,  nor  were  any  traces  of  poison  found. 
On  the  sheet  and  bolster-sUp  of  Madame  Chantrelle's  bed,  and  on 
her  night-dress,  there  were  four  stains,  wliich  were  chemically 
tested. 

"  On  the  sheet  there  was,  within  four  inches  of  one  of  its  edges,  an  irregu- 
larlr  sqaaie-shaped  stain,  twelve  inches  each  way,  with  grape  seeda  and  frag* 
ments  of  onui>^  adhering  to  it.  Close  to  this  stain,  at  the  margin  farthest 
from  the  edge  of  the  sheet,  there  was  a  hrown  mark,  about  three  inches  long 
and  one  and  a  half  broad,  consisting  of  irregular  but  well-defined  patches  of  a 
dark-brawn  matter,  stiffening  the  cloth,  which  had  been  applied  to  the  same 
side  of  the  sheet  as  that  to  which  the  fragments  of  orange  and  grape  adhered. 
A  small  portion  of  this  dark-bmwn  stain  was  cat  out  and  macerated  in  dis- 
tilled water.  The  brown  solution  thus  obtained  had,  when  gently  warmed,  a 
fetfble  but  distinct  smell  of  opium,  and  it  had  a  bitter  taste.  It  gave  freely 
with  perchloride  of  iron  the  reaction  of  meconic  acid,  and  with  iodic  and 
•ttlphomolybdic  acids  the  reactions  of  morphia.  The  stain  was  evidently  due 
to  opium.  A  small  portion  of  the  feebly-stained  cloth  at  a  distance  from  the 
dee|>-brown  stain  was  cut  out  and  tested  for  meconic  acid,  but  we  could  not 
detect  it 

*^  The  bolster-slip  showed  a  defined  but  feebly-tinged  stain,  fifteen  inches  long 
by  ten  broad,  having  fragments  of  orange  adhering  to  it.  This  stain  w^as  cut 
out  and  macerated  in  distilled  water.  It  yielded  a  clear  fluid  with  a  very  pale 
Yellow  tint,  feeble  sweet  taste,  and  very  feeble  acid  reaction.  It  had  not  the 
least  trace  of  bitterness  or  acrimony,  this  last  qualityindicating  tbat  it  did  not 
contain  morphia  or  any  of  the  vegetable  poisons.  We  subjected  it  to  the  pro- 
cess for  chloral,  but  we  got  no  indications  of  the  presence  of  that  sub- 
stance. .... 

'*  On  the  upper  and  back  part  of  the  left  shoulder  of  the  bedgown  there  were 
diffuse  stiiius  with  fragments  of  orange   adhering,  but  no  grape  seeds  were 
noticed.      Xear  these,  at  the  part  corresponding  to  the  left  shoulder-blade, 
there  was  a  defined  stain  one  and  a  quarter  inch  square,  where  the  cloth  was 
stiffened  by  a  dark-bi»wn  somewhat  glistening  substance,  which  had  obviously 
been  apj^i«d  to  the  outside  of  the  cloth  in  a  soft  solid  state.    In  the  middle  of 
this  stain  was  a  small  globular  mass  of  a  dark-brown  colour,  which,  when 
picktxl  off,  was  found  to  weigh  three-tenths  of  a  grain.    Around  the  defined 
stain  the  cloth  was  marked  by  a  brown  ring  apparently  resulting  from  this 
^7^^  wiatter  having  been  in  contact  with  fluid.      A  portion  of  this  stain, 
about  <}uarter  of  an  inch  square,  was  cut  out  and  macerated  in  water.    It  gave 
a  solution  having  the  odour  and  taste  of  opium,  and  which  gave  strongly  the 
mietion  characteristic  of  meconic  acid.    The  small  globular  mass  picked  off 


.^.        -  — w  -*  morphia  with  iodic  and  sulphomolybdib ~ 

unaiug  amount  of  insoluble  matter  remaining  after  treating  the  small  globular 
ma«$  with  water  was  found,  microscopically,  to  contain  some  very  minute 
*n}$fnient»  of  vegetable  tissue  and  some  crystalline  particles.  It  contained  no 
wtioiuel  nor  lead.  It  therefore  did  not  appear  to  have  been  opium  taken  in 
we  lonu  of  calomel  and  opium  or  lead  and  opium  pill.  Its  whole  physical 
K»KK.  ^'^^i**^  characters  seemed  to  us  to  show  that  it  was  opium,  most  pro- 
Duw^  m  the  form  of  extract-    (JR^parU  iy  Dn.  Madagan  and  LitU^n*) 
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It  is  uniiecessary  to  recapitulate  the  medical  evidence ;  but  there 
can  be  no  doubt  (it  vras  in  point  of  fact  admitted  at  last  by  the 
accused  himself)  that  the  presence  of  opium  in  the  brown  stains 
was  clearly  established.  There  was,  however,  no  evidence  that  the 
opium  stains  had  been  caused  by  vomiting ;  while,  on  the  other 
hand,  though  the  fact  was  not  scientifically  proved,  there  was  no 
reasonable  doubt  that  the  other  stains  had  been  so  caused.  The 
result  is  that  the  stains,  which  were  almost  certainly  vomit  stains, 
did  not  contain  poison ;  but  we  do  not  know  whether  the  stains 
which  did  contain  poison  were  vomit  stains  or  not.  This  is  to  a  cer- 
tain extent  unsatisfactory;  and  M.  Chantrelle,  seizing  on  this 
point,  stated  (after  sentence  had  been  pronounced)  that  he  believed 
some  one  had  rubbed  the  opium  on  the  sheet  and  bedgown.  This 
suggestion  cannot,  however,  be  entertained  when  we  consider  that 
the  opium  stain  on  the  bedgown  corresponded  so  exactly  with  the 
opium  stain  on  the  sheet  as  to  leave  little  doubt  that  it  was  caused 
by  Madame  Chantrelle  having  lain  down  in  such  an  attitude  that 
her  left  shoulder  rested  on  the  stain  on  the  sheet.  That  any  one 
intending  to  criminate  M.  Chantrelle  by  putting  opium  on  Madame 
Chantrelle  8  night-dress  should  have  rubbed  it  exactly  on  that  part 
would  have  been  a  strange  coincidence. 

It  was  proved  that  M.  Chantrelle  was  in  possession  of  opium  in 
the  precise  form  in  which  it  was  found  on  his  wife's  bed.  There  was 
no  serious  contention  that  suicide  was  probable.  No  valid  grounds 
were  suggested  for  supposing  that  the  deceased  had  taken  poison 
by  accident.  The  pannel  alone  was  proved  to  have  had  the  means, 
the  skill,  and  the  opportunity  to  administer  the  fatal  dose.  Yet 
we  very  much  doubt  whether  he  would  have  been  found  guilty  had 
it  not  been  for  his  previous  conduct  to  his  wife,  and  his  anxiety  to 
make  out  that  the  case  was  one  of  gas-poisoning.  If  one  thing  was 
more  clearly  proved  than  another  it  was  that  Madame  Chantrelle 
had  not  died  of  gas-poisoning.  There  had  been  no  escape  of  gas 
till  after  she  was  found  by  Mary  Byrne  in  a  dying  condition.  There 
was  no  need  of  scientific  evidence  to  show  that  if  a  sufQcient  escape 
of  gas  to  prove  fatal  had  taken  place  the  smell  of  gas  would  have 
pervaded  the  whole  house,  or,  at  all  events,  would  have  been  very 
strong  in  the  deceased's  room  when  Byrne  entered  it.  When  the 
room  was  examined  by  gasfitters  a  pipe  was  found  broken  off 
behind  one  of  the  window-shutters.  M.  Chantrelle  stated  that  he 
had  never  known  of  its  existence.  It  was  proved  that  he  had.  It 
was  also  proved  that  it  must  have  been  broken  off  on  purpose. 
This  at  once  suggested  a  reason  why,  when  the  servant  had  been 
sent  out  of  the  room  on  the  pretext  that  the  baby  was  crying,  she 
found  M.  Chantrelle  on  her  return  coming  back  from  the  window. 
These  circumstances  are  so  suspicious  as  to  be  almost  entirely 
inconsistent  with  the  pannels  innocenca  The  case  as  a  whole  was 
one  in  which  the  prosecutor  was  able  to  show  previous  malice, 
obvious  motive,  possession  of  the  means  of  death,  and  opportunity. 
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There  can,  we  think,  be  no  doubt  that  the  verdict  which  the  jury 
felt  it  their  painful  duty  to  return  was  called  for  by  the  law  and 
justice  of  the  case. 


INTERNATIONAL  JUEISDICTION. 

IL   IRELAND. 

In  Ireland  the  history  of  service  on  parties  out  of  the  jurisdiction 
closely  resembles  what  we  have  described  in  England.  The  power 
of  the  Common  Law  Courts  to  order  such  service  depended  on  sec. 
34  of  the  Irish  Common  Law  Procedure  Act,  1853, 16  &  17  Vict  c. 
113,  which  provides  that  where  the  Court  is  satisfied  that  the 
defendant  in  any  summons  or  plaint  of  which  the  cause  of  action 
has  arisen  within  the  jurisdiction  has  not  been  served,  and  has  not 
appeared,  and  that  due  and  proper  means  were  used  to  serve  the 
writ;  or  that  the  defendant  is  out  of  the  jurisdiction,  and  can  be 
properly  served  through  or  upon  any  agent  or  representative,  or 
any  manager  of  his  real  or  personal  estate  within  such  jurisdiction ; 
or  that  the  defendant  has  removed  to  avoid  service,  or  on  any  other 
good  and  sufficient  cause ; — ^then  the  Court  may  authorize  substitu- 
tion of  service  through  the  Post-Office,  and  on  default  of  appear- 
ance the  plaintiff  may  proceed.  This  section  has  frequently  become 
the  subject  of  judicial  interpretation.  In  Watson  v.  AtlarUic  Royal 
Mail  Steam  Navigation  Co,  (whose  registered  office  was  in  Cannon 
Street,  London),  L.  R  10  Ir.  C.  (N.  S.)  163,  where  the  defendants 
contracted  at  New  York  to  carry  the  plaintiff's  luggage  from  there 
to  Galway  in  Ireland,  and  thja  ship  was  wrecked  and  the  luggage 
lost  on  the  high  seas,  it  was  held  by  Baron  Greene  that  although 
it  was  not  necessary  that  every  fact  constituting  the  cause  of 
action  should  have  occurred  within  the  jurisdiction,  yet  in  this 
case  the  mere  failure  to  deliver  in  Galway  was  not  a  sufficiently 
material  fact  or  necessary  ingredient  occurring  there  so  as  to 
justify  an  order  under  sec.  34.  This  case,  however,  was  doubted, 
in  Aston  v.  London  and  North- Western  Railway  Co,  (L.  R.  1, 
Ir,  C,  L.  604),  where  the  defendants  had  contracted  to  carry 
the  plaintiflTs  wife  with  reasonable  care  from  Dublin  via  Holy- 
head, but  an  accident  occurring  near  Holyhead,  the  lady  was 
injured  and  the  contract  broken.  The  Railway  Company  had 
an  agent  in  Ireland.  It  was  argued  that  there  was  a  consummale 
cause  of  action  in  England,  where  eveiy  fact  entitling  to  sue,  or 
requiring  to  be  proved,  occurred,  but  the  Court  sustained  the  juris- 
diction. In  Kelly  v.  Dixon  (L.  R  6,  Ir.  C.  L.  25)  timber  in  Ireland 
was  sold  by  letters  passing  between  the  seller  in  Ireland  and  the  pur- 
chaser in  England.  The  purchaser  afterwards  inspected  the  timber, 
and  signed  an  agreement  in  Ireland  for  the  purchase  of  timber  of  a 
specified  quality  to  be  delivered  in  England  against  bills,  delivery 
being  secured  by  deposit  with  the  buyer  of  the  lease  of  seller's 
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premises  in  Ireland.     After  delivery  of  a  quantity  of  timber  the 
defendants  intimated  that  they  would  take  no  more,  the  quality 
being  defective.    In  this  case  the  contradictory  decisions  on  the 
English  Common  Law  Procedure  Act  were  quoted  to  the  Court. 
C.-J.  Whiteside,  on  a  review  of  many  cases,  came  to  the  conclusion 
(1)  that  it  was  sufficient  if  part,  or  even  the  smaller  part,  of  the 
cause  of  action  arose  in  Ireland ;  and  (2)  that  it  was  not  necessary 
that  the  defendant  should  have  any  agent  in  Ireland,  but  that  the 
Court  would  order  service  through  the  Post-Office  if  it  seemed  to  the 
Court  that  the  defendant  would  be  duly  served.    In  Walsh  v.  Great 
Western  Bailway  Co,  (L.  R  6,  Ir.  C.  L.  532)  a  widow  sued  for  damages 
in  respect  of  the  death  of  her  husband,  who  was  employed  on  board  a 
steamer  of  the  defendants  plying  between  Milford  and  Waterford. 
The  boiler  had  exploded  at  a  point  more  than  three  miles  from  the 
Irish  coast,  and  the  steamer  had  to  put  back  to  Milford     It  was  said 
that  the  explosion  was  caused  by  a  corrosion  of  the  superheater, 
which  must  have  been  going  on  for  three  months  prior  to  the 
accident,  during  which    period  the   steamer  was  frequently  in 
Ireland.      Baron  Deasy  held  that   the  negligence  consisted  in 
despatching  the  steamer  from  Milford  while  the  boiler  was  in  an 
improper  state;   and  he  therefore  refused  to  order  service.     In 
Matthews  v.  Alexander  (L  R  7,  C.  L.  Ir.  575)  the  defendant  was  a 
London  tea-dealer,  who,  by  contract  written  in  London,  hired  the 
plaintiff  as  commercial  traveller.     The  plaintiff  was  afterwards  dis- 
missed by  letter,  posted  in  London,  and  received  in  Dublin,  on  which 
he  brought  his  action  in  the  Irish  Court  for  wrongous  dismissal.    The 
Court  of  Queen's  Bench,  influenced  by  the  English  decision  already 
noted  of  Cherry  v.  Thompson,  found  that  the  receipt  of  the  letter  in 
Dublin  was  merely  evidence  of  the  breach,  not  the  breach  itself, 
and  that  there  was  therefore  no  jurisdiction.     Mr.  Justice  Fitz- 
gerald, however,  one  of  the  ablest  of  the  Irish  judges,  took  occasion 
to  express  his  dissent  from  Kelly  v.  IXxon,  and  his  doubt  whether 
"  the  Court  has  authority  to  serve  out  of  our  jurisdiction  a  party 
,  who  has  never  been  domiciled  and  never  resided  in  this  country, 
and  has  no  property  here,  nor  any  agent  of  any  kind  to  represent 
him,  and  has  not  removed  from  this  country  to  avoid  service."    The 
learned  Judge  observed  that  the  English  Common  Law  Procedure  Act, 
sec.  18,  excepted  from  its  operation  defendants  residing  in  England 
and  Scotland  presumably  on  the  ground  that  such  defendants  could 
be  as  conveniently  sued  in  the  Superior  Courts  of  the  country  in 
which  they  resided.     Again,  in  Macken  v.  Mlis  (L  R  8,  Ir.  C.  L. 
151)  the  defendant  executed  in  London  a  charter-party  that  his 
ship  should  ship  at  Santander  300  tons  of  flour  and  deliver  to  the 
plaintifls  in  Dublin,  which  charter-party  was  transmitted  to  Dublin 
and  there  signed  by  plaintififs.    But  the  ship  could  hold  only  200 
tons,  and  delivery  was  therefore  made  only  of  that  quantity.    The 
same  Court  held  that  the  breach  in  not  loading  300  tons  in  San- 
^  tender  and  delivering  them  in  Ireland  was  a  cause  of  action  arising 
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in  Ireland ;  and,  further,  that  separate  canses  of  action  arose  there 
(1)    for  falsely  warranting  the  capacity  of  the  ship;    (2)    for 
fraudulently  misrepresenting  her  capacity;   (3)  for  negligence  in 
not  procuring  a  large  enough  ship.     C.-J.  Whiteside  in  his  opinion 
makes  the  extraordinary  quotation  from  Lord  EUenborough  (which 
must  have  referred  to  entirely  different  matters — such  indifferent 
matters  as  are  properly  left  to  the  absolute  discretion  of  the  Court) 
that  "  it  is  not  of  much  consequence  what  the  practice  of  the  Court 
may  be,  provided  it  be  generally  known  and  steadily  adhered  to." 
He  added,  *'It  would  be  a  mischievious  decision  to  say  that  a 
merchant  in  Dublin  should  not  be  allowed  to  recover  against  a 
party  who  has  not  here  fulfilled  his  contract."    Justice  Fitzgerald 
observed  that  it  was  not  sufficient — it  would  indeed  be  contrary  to 
the  statute  to  hold  as  sufficient — that  any  part  of  the  cause  of 
action  arose  in  the  jurisdiction.     He  adopted  the  English  rule  that 
''  cause  of  action "  means  **  the  act  or  omission  constituting  the 
violation  of  duty  complained  of,  and  not  any  part  of  the  whole 
cause  of  action."      The  opposite  side  of  the  principle  may  be 
illustrated  by  the  case  of  Deane  v.  SaTidford  (L.  K.  9,  Ir.  C.  L.  228), 
where  the  plaintiff,  resident  in  Ireland,  sent  to  the  defendant, 
resident  in  England,  a  proposal  for  engagement  as  agent  on  com- 
mission in  Ireland,  which  was  accepted  by  letter,  and  the  plaintiff 
was  afterwards  dismissed  from  the  agency  by  a  letter  posted  at 
London.    In  an  action  for  wrongous  dismissal  it  was  argued  that 
the  acceptance  of  the  engagement  in  Ireland  gave  a  cause  of  action 
there.     It  was  not  disputed  that  on  the  authority  of  Cherry  v. 
Thompson  the  breach  occurred  in  England.     The  Court  refused  to 
order  service,  the  contract  being  made  in  England;  but  C.-J.  White- 
side said :  "  It  would  be  a  most  unfortimate  decision  if  it  were  laid 
down  as  an  abstract  proposition  that  when  a  merchant  in  England 
writes  to  a  person  in  Dublin  and  offers  to  appoint  him  his  agent, 
and  the  party  so  written  to  accepts  the  engagement,  and  acts  upon 
it  in  this  country,  and  afterwards  brings  an  action  for  wrongous 
dismissal,  he  must  go  to  England  to  institute  the  proceedings.     I 
lay  down  no  such  proposition,  because  I  hold  that  the  performance 
of  work  in  Ireland  is  an  essential  part  of  such  a  contract."    Justice 
O'Brien  observed  that  if  the  action  had  been  work  done  in  Ireland 
there  would  have  been  jurisdiction ;  and  Justice  Fitzgerald  repeated 
liis  protest  that  where  the  defendant  did  not  reside  in  Ireland,  and 
liad  no  ageut  or  representative  there,  tlie  Court  in  onlering  service 
was  usurping  a  jurisdiction  not  conferred  by  the  statute.     He  had 
again  occasion  to  protest  in  Willis  v.  London  and  North-  Western 
Bailway  Co,  (L.  R  10,  Ir.  C.  L.  95),  where  the  defendants  had  con- 
1  i-acted  to  convey  the  plaintiff  and  his  wife  and  his  luggage  from 
Derby  to  Greenore  in  Ireland,  and  during  the  trans-channel  part 
of  the  journey,  just  outside   Holyhead  Harbour,  the  wife  was 
injured  and  the  luggage  lost.     The  defendants  had  a  branch  office 
at  Newry  in  Ireland.      The  Court,  following  the  case  of  Aston 
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above  noted,  held  that  the  failure  to  convey  to  a  point  in  Ireland, 
just  as  in  the  other  cases  the  failure  to  deliver  goods  there,  consti- 
tuted a  breach,  and  therefore  a  cause  of  action|within  the  jurisdiction. 
Justice  O'Brien  said:  "It  cannot  be  contended  that  we  should 
lay  down  a  general  rule  to  refuse  the  substitution  of  service  in  any 
ease  against  an  English  railway  company  or  steam  packet  company 
where  their  failure  to  perform  their  contract  for  the  conveyance  of 
passengers  or  goods  to  some  place  in  Ireland  was  caused  by  circum- 
stances which  occurred  in  England  (or  elsewhere  out  of  our  juris- 
diction).   Those  companies  find  it  to  their  advantage  to  enter  into 
contracts,  and  also  to  enter  in  England  into  contracts  which  are  to 
be  performed  in  Ireland.    They  have  agents  here  to  protect  their 
interests ;  and  we  should  not  refuse  the  substitution  of  service  on 
the  ground  that  it  might  be  more  inconvenient  to  them  to  bring 
their  servants  over  to  attend  the  trial  here  than  it  would  be  to  the 
plaintiff  to  go  to  England  for  that  purpose."    Justice  Fitzgerald,  in 
dissenting  from  the  judgment,  pointed  outthatthecontract,  the  breach, 
and  every  fact  requiring  to  be  proved  on  either  side,  occurred  out- 
side the  jurisdiction.     Precisely  the  same  divergence  of  opinion  is 
seen  in  a  Scotch  case  (Brunton  v.  Robertson,  L.  R  10,  Ir.  C.  L,  49-i), 
where  the  plaintiff  in  Ireland  consigned  cattle  to  the  defendants  in 
Glasgow,  to  be  sold  by  them  as  dd  credere  agents  for  the  plaintiff's 
benefit.     The  plaintiff  delivered  the  cattle  to  the  Dublin  and  Glas- 
gow Steam  Packet  Co.,  the  carriers  selected  by  the  defendants,  who 
paid  the  freight,  sold  the  cattle,  but  did  not  account  for  the  whole 
price.     The   Court  held  that  the  delivery  of  the  cattle  to  the 
carriers  in  Ireland  was  a  completion  of  the  contract,  and  that 
there  was  therefore  jurisdiction.      C.-J.  Whiteside  said:   "I  see 
no  reason  why  a  stranger — if  he  choose  to  purchase  at  Stonefield 
or  Stoneybatter,  and  to  order,  I  won't  say  how  many  head  of 
cattle,  and  have  them  sent  across  to  him  to  Scotland,  payable 
on  delivery — should  not  be  made  to  pay  for  them  in  this  country 
when  he  neglects  to  do  so."    The  only  other  Irish  case  we  desire 
to  mention  is  the  important  one  of  Kelt  v.  Robertson,  Ir.  C.  L.  (N.  S.) 
186,  where  the  Court  held  that  the  delivery  by  an  insurance  agent 
in  Ireland  of  a  policy  signed  and  sealed  in  England  constituted 
the  completion  of  thb  contract,  which  was  therefore  a  cause  of 
action  arising  in  the  jurisdiction ;  and  that  service  was  properly 
directed  to  be  made  on  the  resident  agent.     We  reserve  our  obser- 
vations on  the  principle  of  Kett  v.  Robinson  until  we  have  stated 
the  Scotch  and  English  law  upon  the  subject  of  the  domicile  of 
agency  or  branch  office.    As  regards  the  practice  of  the  Courts  of 
Equity  in  Ireland,  we  have  not  been  able  to  find  any  authoritative 
statement,  but  it  may  be  presumed  to  have  followed  the  English 
chancery  practice. 

Whatever  may  have  been  the  inferences  properly  drawn  from 
these  authorities  in  the  law  of  Ireland,  it  is  scarcely  necessary  now 
to  discuss  them,  because  the  whole  matter  is  now  regulated  by 
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Order  X.  of  the  Bnles  of  C!ourt,  made  upon  18th  December  1877» 
for  carrying  into  effect  the  Supreme  Court  of  Judicature  Act,  1877, 
40  &  41  Vict  c  57,  as  amended  by  the  additional  Order  of  8th 
April  1878.  We  shall  print  these  Orders  in  full,  because  the 
published  copies  of  them,  like  other  valuable  works  published  by 
Mr.  Falconer,  law  bookseller,  Dublin,  do  not  seem  to  reach  the 
Advocates'  Library : — 

"  1.  Service  out  of  the  jurisdiction  of  a  writ  of  summons, 
or  notice  of  a  writ  of  summons,  whether  on  a  defendant 
to  the  action  or  a  third  party  ordered  to  be  served,  may  be 
allowed  by  the  Court  or  a  Judge  whenever  the  whole  or  any 
part  of  the  subject-matter  of  the  action  is  land  or  stock,  or  other 
property  situate  within  the  jurisdiction,  or  any  act,  deed,  will,  or 
thing  affecting  such  land,  stock,  or  property.  And  whenever  the 
contract  which  is  sought  to  be  enforced  or  rescinded,  dissolved, 
annulled,  or  otherwise  affected  in  any  such  action,  or  for  the  breach 
whereof  damages  or  other  relief  are,  or  is  demanded  in  such  action, 
was  made  or  entered  into  within  the  jurisdiction ;  and  whenever 
there  has  been  a  breach  within  the  jurisdiction  of  any  contract 
wherever  made;  and  whenever  any  act  or  thing  sought  to  be 
restrained  or  removed,  or  for  which  damages  are  sought  to  be 
recovered,  was,  or  is  to  be  done,  or  is  situate  within  the  juris- 
diction. 

"  2.  Every  application  for  an  order  for  leave  to  serve  such  writ 
or  notice  on  a  defendant  out  of  the  jurisdiction  shall  be  supported 
by  evidence,  by  affidavit,  or  otherwise,  showing  in  what  place  or 
country  such  defendant  is  or  probably  may  be  found,  and  whether 
such  defendant  is  a  British  subject  or  not,  and  the  grounds  upon 
which  the  application  is  made. 

"  3.  Any  order  giving  leave  to  effect  such  service  or  give  such 
notice  shall  limit  a  time  after  such  service  or  notice  within  which 
such  defendant  is  to  enter  an  appearance,  such  time  to  depend  on 
the  place  or  country  where  or  within  which  the  writ  is  to  be  served 
or  the  notice  given;  and  such  leave  may  be  given  by  the  same 
order  by  which  leave  is  given  to  issue  the  writ  of  summons  for  ser- 
vice out  of  the  jurisdiction,  or  of  which  notice  is  to  be  given  out  of 
the  jurisdiction.** 

It  will  be  seen  that,  except  in  two  points,  this  Rule  is  identical 
with  that  under  Order  XI.  of  the  English  High  Court  of  Justice, 
which  we  have  previously  examined  (supra,  p.  179).  The  Irish 
Tules,  it  would  rather  appear,  do  not  apply  to  persons  who  are  not 
British  subjects ;  and  they  are  not  qualified  by  any  direction  to  the 
judge  exercising  his  discretion,  such  as  the  Irish  lawyers  very  pro- 
perly insisted  upon  adding  to  the  English  rule  of  1875  {supra, 
p.  185).  When  the  Irish  Courts,  therefore,  are  asked  to  order  ser- 
vice on  a  person  in  England  or  Scotland,  it  is  not  necessary,  at  least 
80  far  as  these  rules  are  concerned,  to  pay  any  regard  to  the  amount 
or  value  of  the  property  in  dispute,  or  to  the  existence  in  the  pro- 
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posed  defendant's  country  of  a  court  of  competent  jurisdiction,  op 
to  the  comparative  cost  and  convenience  of  proceeding  in  one  place 
rather  than  another.  We  do  not  know,  indeed,  of  any  statute, 
decision,  or  rule  of  court  which  prevents  an  Irish  judge  from  con- 
sidering these  matters.  But  the  maxim  boni  judieis  est  ampliare 
jurisdictionem  is  one  dear  to  the  judicial  mind ;  and  there  can  be  no 
doubt  which  way  a  discretion  of  this  sort  will  be  exercised,  unless 
its  exercise  be  positively  restrained. 

In  a  third  paper  we  shall  compare  the  Scotch  law  on  this  subject 
with  the  English  and  Irish,  and  refer  to  the  law  of  domicile  founded 
on  agency  or  branch  office. 


NOTES  ON  THE  EDUCATION  FOR  THE  SEEVICE  OF 
THE  STATE  IN  CONTINENTAL  COUNTEIES. 

I.  RUSSIA. 

Through  the  exertions  of  Professor  Lorimer  a  series  of  interesting 
replies  to  a  paper  of  queries  as  to  the  present  condition  of  the 
education  of  persons  desiring  to  enter  the  service  of  the  State,  and 
its  relation  to  the  universities  in  the  principal  countries  of  the 
Continent,  was  obtained  for  the  Scotch  University  Commissioners. 
The  Commissioners  have  not  found  space  in  their  report  or  its 
appendices  for  their  publication,  but  they  are  much  too  valuable  to 
be  lost,  and  having  been  placed  at  our  disposal,  we  propose  to  com- 
municate their  results  to  our  readers,  supplementing  the  information 
they  contain  from  other  sources.  In  giving  these  answers  we  must 
be  deemed  simply  reporters  of  the  evidence  of  highly  qualified 
witnesses  to  the  facts,  and  of  persons  whose  opinions  are  well 
entitled  to  consideration.  For  ourselves  we  echo  the  wise  remark 
of  Professor  Pauli  in  his  evidence  before  the  Commissioners :  "  I 
am  thoroughly  convinced  that  just  as  it  is  impossible  for  the 
Germans  to  transfer  the  English  Constitution  to  their  political 
institutions,  so  it  is  impossible  that  their  educational  system  can 
be  transferred  to  English  or  Scotch  institutions ;  but  by  comparing 
the  two  systems  a  set  of  conclusions  may  be  reached."  ^  What 
these  conclusions  are — how  far,  and  in  what  manner  Great  Britain 
may  adapt  to  its  own  circumstances  the  political  education  which 
every  Continental  country  has  introduced — we  defer  considering 
until  we  have  stated  the  evidence  now  for  the  first  time  placed 
fully  within  our  reach.  It  comes  from  all  countries — Belgium  and 
Holland,  France,  Germany,  Switzerland,  Russia.  It  is  given  by 
persons  whose  position  and  experience  entitle  them  to  speak  with 
an  authority  which  it  is  no  disparagement  to  our  own  countrymen 
to  say  is  possessed  by  not  many  of  the  witnesses  whose  evidence  the 
Commissioners  have  published.  For  the  present  condition  of 
^  Evidence  before  the  Uniyersity  Commissioners,  4892. 
VOL.  XXn.  KO.  CGLVm.— JUNE  1878.  Y 
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pobKe  affiun  and  the  pubBc  semee  in  tins  cimniiy  is  sncli  that 
men  of  special  knowledge  in  the  departments  which  directly  bear 
npon  Oovemment  do  not  genenJty  attain  to  a  position  eqnal  to  that 
which  IB  open  to  the  same  ehus  on  the  Continent  The  consequence 
of  this  is  that  thejr  have  not  the  advantage  of  piaetical  training  in 
the  work  of  administration  and  government^  so  that  onr  men  of 
sdenoe  lack  experienee,  and  onr  men  of  pnuitioe  lack  knowledge. 

The  subject  with  which  these  questions  and  answeis  d^  is 
strictly  appropriate  to  a  legal  magazine,  for  no  eiviliied  country 
except  our  own  at  present  snj^Mses  it  possible  that  good  servants 
of  the  State,  from  the  highest  rank  of  the  prince  or  the  statesman 
to  the  lowest  grade  of  the  public  service  above  that  of  the  mere 
copying  clerk,  can  be  prociued  without  some  (of  course  differing 
in  extent  in  different  classes)  systematic  education  in  law — **  that 
stady,"  to  use  the  words  of  Mr.  Kemble,  "  which,  unhappily,  our 
EngUsh  gentlemen  no  longer  think  absolutely  necessary  to  their 
education,  the  study  of  the  law  of  which  they  are  the  guardians, 
though  a  professional  class  may  be  its  ministera" 

It  is  for  the  most  part  in  the  Legal  Faculty  of  the  universities, 
or  in  a  subdivision  of  it  where  the  studies  are  arranged  with  more 
immediate  reference  to  political  knowledge,  that  this  education  is 
acquired  on  the  CoDtinent ;  but  acquired  in  some  way  it  must  be 
by  every  aspirant  to  political  employment  or  political  honours.  It 
is  now  more  than  two  centuries  since  Bacon  noted  in  a  remarkable 
passage  of  the '*  Advancement  of  Learning*  the  absence  of  any 
provision  for  systematic  political  educatioiL  "  Neither  is  it  to  be 
passed  over  in  silence,**  he  writes,  '^  that  this  dedicating  of  colleges 
and  societies  only  to  the  use  of  professory  learning  hath  not  only 
been  an  enemy  to  the  growth  of  sciences,  but  hath  redounded  like- 
wise to  the  prejudice  of  states  and  governments :  for  hence  it  com- 
monly falls  out  that  princes  when  they  would  make  choice  of 
ministers  fit  for  the  affairs  of  State  find  about  them  such  a  marvel- 
lous solitude  of  able  men ;  because  there  is  no  education  coUegiate 
designed  to  this  end  where  such  as  are  framed  and  fitted  by 
nature  thereto  might  give  themselves  chiefly  to  histories,  modem 
languages,  books,  and  discourses  of  policy,  that  so  they  might  come 
more  able  and  better  furnished  to  service  of  State." 

When  this  was  written  the  want  was  common  to  Europe ;  it  is 
now  peculiar  to  Britain,  and  it  would  be  a  task  more  easy  than 
pleasant  to  point  out  in  detail  the  disadvantages  which  this  country 
suffers  in  domestic  legislation,  in  administrative  government,  and 
in  diplomatic  action,  from  the  fact  that  even  the  best  educated 
Englishmen  are  in  this  respect  on  an  average  below  the  par  of 
educated  foreigners. 

We  propose  to  devote  separate  articles  to  the  consideration  of 
the  state  of  political  education  in  the  principal  countries  of  Europe, 
and  we  shall  begin  with  one  which  some  persons  in  this  country 
regard  as  still  half-barbarian,  or  at  best  as  combining  the  vices  of 
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barbarism  and  civilization— ^Bussia.  The  sedulous  cultivation  of 
jurisprudence  in  all  its  branches,  and  especially  of  international 
law,  can  scarcely,  however,  be  reckoned  amongst  these  vices  except 
by  those  who  have  attained  to  that  cynicism  which  is  one  of  the 
worst  of  the  vices  of  civilization.  We  do  not  wish  to  conceal  our 
own  opinion  that  the  Bussian  Empire  has  made  during  the  present 
century,  at  a  great  sacrifice  of  the  special  interests  of  classes  and 
individuals,  and  in  spite  of  serious  obstacles,  an  advance  towards 
good  government  which  deserves  the  recognition  of  fair  observers ; 
but  to  those  whose  opinion  differs  from  ours  we  commend  the 
Boman  proverb,  *'  Fas  est  ab  hoste  doceri" 

We  are  indebted  for  the  information  as  to  Bussia  to  a  well- 
known  publicist,  F.  Martens,  Professor  of  International  Law  at 
the  University  of  St.  Petersburg,  and  of  Public  Law  at  the  Imperial 
School  of  Law  in  the  same  city.  Attached  to  the  Ministry  of 
Foreign  Affairs  since  1868,  and  sent  as  delegate  of  the  Bussian 
Government  to  the  Conference  of  Brussels  in  1874,  the  testimony 
of  this  gentleman  is  that  not  of  a  mere  professor,  but  of  a  practical 
diplomatist  Besides  his  Bussian  works  on  the  *'  Bights  of  Private 
Property  during  War,"  and  on  the  "  Problems  of  Modem  Interna- 
tional Law,"  he  is  the  compiler  of  a  very  useful  collection  of  the 
"  Treaties  and  Conventions  between  Bussia  and  Foreign  Powers," 
three  volumes  of  which  have  been  published  in  French. 

He  is  only  one,  though  no  doubt  one  of  the  most  eminent,  of  the 
distinguished  jurists  whom  the  Bussian  Government  has  the  wis- 
dom to  employ  in  the  service  of  the  State.  This  is  a  class  whose 
existence  may  perhaps  have  as  much  to  do  with  the  acknowledged 
ability  of  Bussian  diplomacy  as  the  character  for  finesse  to  which 
we  are  in  the  habit  of  attributing  it. 

In  answer  to  the  inquiry.  Whether  there  are  any  branches  of  the 
Civil  Service  of  the  State  for  which  (1)  attendance  at  a  university 
or  universities  for  a  certain  period,  or  (2)  the  possession  of  an 
academical  degree,  is  either  indispensable  or  taken  into  accoimt  in 
judging  of  the  qualifications  of  the  candidates,  M.  Martens  states : 
From  the  time  of  Peter  the  Great  there  have  existed  in  Bussia 
fourteen  ranks  of  officials  (the  Tchinovik,  with  whose  position  the 
English  reader  is  now  familiar  from  Mr.  Wallace's  *'  Bussia  ") ;  and 
specially  from  the  beginning  of  last  century,  when  all  the  Bussian 
universities,  except  that  of  Moscow,  were  founded,  the  possession  of 
an  academical  degree  gives  ipso  fcuio  a  right  to  a  rank  in  the 
Civil  Service  of  the  State.  The  possession  of  the  lowest  academi- 
cal degree,  called  Actual  (or  Effective)  Student,  confers  the  twelfth 
rank  in  the  Civil  Service ;  the  second  degree  of  Bachelor  the  tentli 
rank ;  the  third  degree  of  Licentiate  or  Master  the  ninth  rank ;  and 
finally,  the  highest  degree  of  Doctor  confers  the  eighth  rank  In 
this  way  every  one  who  has  passed  the  University  and  gained  one 
of  the  above-mentioned  academical  degrees  has  the  right  to  enter 
any  branch  of  the  Civil  Service,  and  is  immediately  confirmed  in 
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the  civil  rank  to  wliich  he  has  right  accoiding  to  his  diploma  from 
the  University.  For  the  judicial  or  legal  professions  it  is  specially 
required  that  the  aspirant  should  have  the  qualification  of  an 
actual  student  or  candidate  of  the  Faculty  of  Law.  Exceptions 
are,  however,  made  in  favour  of  lawyers  who  have  not  got  an 
academical  degree,  but  have  practised  in  the  Courts.  In  oider  to 
obtain  one  of  the  above-mentioned  academical  d^rees  it  is  neces- 
sary to  pass  at  least  four  years  at  the  University,  and,  in  the  case  of 
aspirants  to  the  judicial  profession,  in  the  Faculty  of  Law.  But 
degrees  in  the  other  faculties,  for  example  in  that  of  mathematics 
and  physics,  also  give  right  to  the  corresponding  rank  in  the  Civil 
Service,  and  naturalists  may  become  very  good  officials.  In  the 
diplomatic  and  consular  services  there  are  also  officials  who  have 
taken  their  degrees  in  mathematics  and  physics  or  in  classics  and 
history  (the  German  Philosophical  Faculty).  Our  Foreign  Office 
further  requires  every  candidate  for  the  diplomatic  service  to  pass 
a  special  examination  before  the  Council  of  the  Foreign  Office. 
This  Council  is  composed  of  the  heads  of  the  departments  and  other 
persons  specially  named  by  the  Chancellor  of  the  Empire,  and  is 
under  the  presidency  of  the  Under  Secretary  for  Foreign  Affairs. 
The  examination,  which  is  both  written  and  oral,  is  conducted 
usually  in  French.  The  subjects  are  French  and  Bussian ;  Inter- 
national and  Maritime  Law  and  the  History  of  Treaties  from  the 
time  of  Catharine  II. ;  Political  Economy  and  Statistics.  No 
person  who  has  not  passed  this  examination  is  admitted  to  service 
in  the  Foreign  Office,  in  the  Asiatic  Office,  or  in  Embassies  and 
Consulates  abroad.  For  these  branches  of  the  public  service  an 
academical  degree  is  not  indispensable,  but  practically  it  is  very 
useful  to  those  who  wish  to  rise  in  the  service. 

The  Faculties  of  Law  at  the  Eussian  universities  are  divided  into 
a  legal  and  an  administrative  department  The  former  is  attended 
by  lawyers,  whether  intended  for  the  judicial  or  legal  profession, 
the  latter  by  students  who  propose  to  enter  the  administrative  or 
diplomatic  branches  of  the  public  service. 

It  is  necessary  to  add  that  besides  the  universities  there  are  at 
St  Petersburg  two  institutions  which  give  the  right  to  enter  imme- 
diately with  a  definite  rank  into  the  State  service.  These  are  the 
Law  School  and  the  Lyceum,  the  first  for  the  judicial  and  legal 
professions,  and  the  second  for  the  administrative  and^  diplomatic 
service.  The  subjects  taught  in  them  are  almost  the  same  as  in 
the  Faculties  of  Law  in  the  universities,  and  they  have  almost  the 
same  professors;  but  in  the  universities  the  political  and  legal 
sciences  are  more  completely  studied.  To  these  answers,  which  we 
have  given  almost  in  the  words  of  M.  Martens,  he  adds  in  a  private 
letter,  "  In  my  answers  you  will  find  an  exact  account  of  the  state 
of  things  which  exists  in  my  country.  But  if  you  ask  my  opinion 
de  kgeferendd  about  the  highly  important  question  as  to  the  rela- 
tions between  the  Civil  Service  of  the  State  and  the  universities,  I 
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must  tell  70a  quite  plainly  that  I  am  convinced  of  the  necessity  of 
having  an  academical  degree  in  order  to  go  up  in  the  scale  of  the 
'  Civil  Service  of  the  State.  I  believe  that  an  intellectual  sense  is 
indispensable  for  every  official  who  wishes  to  be  a  statesman  and  of 
use  to  his  country,  especially  in  the  diplomatic  service  and  the 
consular  service.  I  think  it  quite  necessary  to  require  knowledge 
of  International  Law,  Political  Economy,  Statistics,  History,  and 
also  of  the  Constitutional  Law  of  the  principal  foreign  countries. 
That  opinion  I  have  attempted  to  explain  in  my  work,  translated 
into  German  under  the  title  'Das  Consulat  Wesen  und  die  Consular 
Jurisdiction  im  Orient,'  Berlin,  1877,  chapter  vii  p.  571.  I  have 
there  tried  to  show  that  it  would  be  useful,  especially  in  the  East,  if 
an  academical  degree  in  the  Faculty  of  Law  were  necessary  for  the 
diplomatic  service.  In  our  Foreign  Office,  as  I  have  stated,  there  is  a 
special  examination,and  an  academical  degree  is  not  required,  tHough 
it5  possession  is  always  a  great  advantage  practically  almost  in  every 
department.  But  it  would  be  better,  as  I  humbly  think,  if  that 
state  of  things  were  sanctioned  and  definitely  carried  into  effect." 

In  order  fairly  to  estimate  the  immense  advance  which  such  a 
system  as  has  been  adopted  in  Bussia,  and  such  views  as  those  M. 
Martens  indicates,  show  in  regard  to  the  necessity  of  a  thorough 
and  systematic  education  of  the  members  of  the  public  service  in 
Eussia,  it  is  necessary  to  bear  in  mind  how  comparatively  recent 
the  whole  system  of  university  education  in  that  country  is.  The 
first  Bussian  university,  Moscow,  was  founded  only  in  1775,  at 
least  six  centuries  later  than  Bologna,  Paris,  Salerno,  and  Oxford. 
"  There  were  then,"  says  an  intelligent  French  writer,  M.  Hippeau 
(Instruction  Publique  en  Eussie,  p.  277), "  few  persons  prepared  for 
a  university  education,  so  the  new  establishment  ran  the  risk  of 
being  without  students.  To  form  studente  capable  of  following 
academic  classes  two  gymnasia  were  instituted,  which  were  attached 
to  the  university  and  placed  under  its  direction," 

Yet  in  a  single  century  seven  other  universities  have  been 
founded,  St.  Petersburg,  Kharkoff,  Kazan,  Kief,  Odessa,  Dorpat, 
and  Warsaw,  the  number  of  whose  students  was  in  1873  nearly 
7000,  of  whom  2720  were  students  of  law.  Besides  these  univer- 
sities in  Eussia  proper  there  is  that  of  Helsingfors,  formerly  at 
Abo,  in  Finland,  and  two  important  institutions  for  the  study  of 
law,  one  the  School  of  Law  at  St  Petersburg,  and  the  other  the 
Demidoff  Lyceum  at  Yaroslaf.  Eussia  is  about  the  only  European 
country  which  did  not  receive  any  part  of  the  rich  legacy  which 
the  mediaeval  Latin  Church  bestowed  on  modern  Europe  by  ite 
creation  of  the  university.  The  Eastern,  unlike  the  Western 
Church,  has  done  nothing  for  education,  and  the  gross  ignorance 
of  its  clergy  is  one  of  the  most  difficult  problems  with  which 
Bussian  statesmen  have  yet  to  cope.  But  it  has  been  some 
compensation  for  this  loss,  that  when  the  university  system  was 
at  last  introduced  it  could  be  formed  in  a  manner  more  corre- 
sponding to  the  needs  of  a  modem  state. 
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Even  after  their  introduction  the  Bassian  universities  have  had 
great  difficulties  to  contend  with,  and  especially  two  which  cannot 
be  said  to  have  been  yet  entirely  overcome — over*regulation  on 
the  part  of  the  Government,  and,  as  a  natural  reaction,  revolutionary 
ideas  on  the  part  of  the  students,  and  in  some  cases  of  the  "pro- 
fessors. Their  brief  history  has  had  many  vicissitudes,  but  their 
present  position  under  the  law  of  18th  June  1863,  by  which  they 
are  at  present  regulated,  gives  fair  promise  for  their  future. 

This  law  was  the  result  of  the  labours  of  a  commission  issued 
by  the  present  Emperor  in  1861,  when  Busi^ia  had  recovered  from 
the  exhaustion  consequent  on  the  Crimean  War. 

According  to  the  law  which  was  prepared  by  a  commission  of 
eminent  Bussian  educationalists,  who  submitted  it  in  proof  for 
suggestions  from  competent  authorities  in  the  different  countries 
of  Europe,  there  are  now  four  faculties  in  each  of  the  eight 
universities.  These  faculties  are  (1)  Philology,  or  Languages  and 
History  ;  (2)  Physical  and  Mathematical  Science ;  (3)  Law ;  and  (4) 
Medicine.  But  in  St.  Petersburg  a  Faculty  for  Oriental  languages 
takes  the  place  in  the  University  of  Medicine,  which  is  taught  in  a 
separate  institution. 

The  Demidoff  Lyceum  at  Yaroslaf  and  the  separate  Law  School  at  St 
Petersburg  have,  we  believe,  a  curriculum  nearly  as  ample  as  that  of 
the  universities.  When  we  state  the  subjects  that  are  taught  in  the 
Law  Faculty,  it  will  probably  be  thought  that  the  system  errs  rather 
on  the  side  of  excess  than  defect ;  but  it  must  be  kept  in  view  that 
students  select  the  particular  subjects  appropriate  to  their  future 
destination  as  practising  lawyers,  or  as  servants  of  the  State  in  the 
variety  of  careers,  administrative,  judicial,  and  diplomatic,  which 
the  wide  extent  of  the  Bussian  Empire  opens  to  its  subjects. 

The  following  are  the  branches  taught  in  most,  if  not  in  all,  the 
universities: — (1)  Encyclopedia  of  Law,  under  which  name  is 
included,  as  in  Germany,  a  general  introduction  to  the  circle  of 
legal  and  political  studies ;  (2)  Boman  Law ;  (3)  Political  Economy 
and  Statistics ;  (4)  History  of  Boman  Law ;  (5)  History  of  Foreign 
Legislations ;  (6)  History  of  Slavonic  Law  ;  (7)  Administrative 
Law,  both  Bussian  and  Foreign;  (8)  CivH  Law  of  Bussia;  (9) 
Criminal  Law  of  Bussia;  (10)  Police  Law;  (11)  Financial  Law; 
(12)  Ecclesiastical  Law  ;  (13)  International  Law. 

When  it  is  added  that  in  the  Faculty  of  History  and  Philology 
there  are  three  chairs  of  history  and  one  of  philosophy  (the 
subject  which  is  least  adequately  provided  for),  it  will  be  seen  how 
fully  the  branches  of  knowledge  which  bear  upon  Government  are 
represented  in  the  higher  education  of  modem  Bussia.  The  system 
of  examination,  in  addition  to  a  preliminary  examination  which 
gives  the  title  of  Effective  Student,  has  three  degrees,  Bachelor, 
Licentiate,  and  Doctor.  For  the  two  first  an  examination  must  be 
passed,  and  for  the  two  last  a  thesis  on  a  subject  approved  by  the 
Faculty  must  be  presented.  iE.  M. 
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ON  CERTAIN  PRINCIPLES   AFFECTING   THE   UABILI- 
TIES  OF  MASTERS  AND  SERVANTS. 

NO.  V. 

Passing  on  then,  as  we  proposed,  to  the  evidence  of  those  em- 
ployers who  seemed  not  averse  to  a  change  of  some  kind  in  the 
law  of  liability  for  injury,  we  find  (Report,  p.  35)  the  chairman  of 
the  Mining  Association  of  Great  Britain  advocating  strongly  what 
he  terms  the  principle  of  "joint  interest  and  joint  responsibility." 
He  expressed  the  opinion  that  were  it  made  the  direct  interest  of 
each  and  all  to  keep  things  safe  and  in  good  order,  no  better  pro- 
tection s^inst  accidents  could  be  devised.  The  Select  Committee 
of  the  House  of  Commons,  which  so  long  back  as  1835  inquired 
into  the  subject  of  accidents  in  mines,  recommended  that  measures 
be  taken  "  to  employ  every  eflFort  to  make  the  workmen  acquainted 
with  their  individual  responsibilities,  and  those  theories  and  prin- 
ciples, both  as  regards  lamps  and  proper  ventilation,  upon  the 
observance  of  which  their  personal  existence  and  that  of  their 
comrades  are  at  stake."  Better  education  would  lead  to  greater 
steadiness  and  self-reliance,  Mr.  Fereday  Smith  thought,  and 
obviate  the  errors  of  judgment  as  to  their  true  interests  they  were, 
he  considered,  at  present  liable  to  embrace.  Generally  speaking, 
however  this  witness  took  up  the  ground  of  contract,  that  is  to  say, 
that  the  workmen  could  not  fail  to  be  aware  that  even  under  most 
exceptionally  good  management,  and  with  every  care,  the  character 
of  their  employment  was  highly  dangerous ;  whUe,  at  the  same  time, 
the  manager  or,  if  it  be  a  small  mine  worked  by  himself,  the  owner 
runs  a  similar  personal  risk.  He  added,  "  The  essential  principle  that 
really  pervades  the  position  of  the  parties  is,  that  the  gi*eat  bulk 
of  them  are  practically  partners  with  the  masters,  namely,- that  the 
wages  rise  and  fall  according  to  the  state  of  trade ;  but  the  moment 
an  accident  happens,  no  matter  by  whose  fault,  we  hear  no  more  of  the 
partnership."  Further  on  the  same  witness  laid  great  stress  on  the 
importance  of  rendering  workmen  self-reliant,  not  uniting  together 
for  the  purpose  of  shifting  responsibility,  but  taking  their  share  of  it, 
and  the  suggestion  already  alluded  to  of  an  insurance  or  benefit  fund 
was  clearly  made  in  these  terms:  *'I  should  welcome  a  legal  enactment 
constituting  either  for  the  county  or  the  district,  or  even  for  the 
colliery,  a  large  benefit  society  t^ed  upon  a  rate  per  man  or  per 
boy  employed,  to  which  the  owner  should  be  compelled  to  contri- 
bute weekly  a  fixed  percentage,  and  to  which  every  person  employed 
in  a  mine  should  be  compelled  also  to  contribute ;  and  the  master 
should  not  be  allowed  to  employ  any  one  who  did  not  contribute. 
The  funds  should  be  managed  by  a  joint  committee  of  master  or 
manager  and  workpeople;  and  it  would  be  the  direct  interest 
of  every  person  in  the  mine  to  prevent  his  neighbour  from  doing 
what  might  cause  an  appeal  to  this  fond.    A  committee  should 
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hear  applications  for  a  relief  from  it ;  but  the  greatest  care  should 
be  taken  in  framing  the  rules  to  prevent  improper  applications 
from  being  acceded  to.  I  would  suggest  that  the  relief  should  not 
be  of  such  a  class  as  to  be  considered  as  compensation,  but  rather 
as  relief  only.  I  put  it  on  the  principle  of  relief,  and  not  on  the 
principle  of  compensation." 

It  appeared  to  be  the  opinion  of  Mr.  Fereday  Smith  that  if  the 
principle  of  Mr.  Macdonald's  Bill  were  adopted  the  working  of 
minerals  would  (owing  to  the  uncertainly  caused  by  such  a  heavy 
pecuniary  liability)  fall  into  the  hands  of  men  without  capital,  who 
would,  from  purely  speculative  motives,  venture  to  run  the  risk. 
Several  classes  of  proprietors  would  have  to  be  embraced  in  legislat- 
ing towards  this  end.  Thus  some  mines  are  owned  by  single  and 
wealthy  persons,  who  work  them  by  means  of  a  manager ;  others 
are  the  property  of  companies  whose  liabilities  are  limited  by  statute, 
and  whose  capital  may  be  entirely  paid  up ;  while  there  are  also 
small  owners  of  small  collieries  acting  as  their  own  managers.  What 
was  deemed  to  be  the  danger  of  changes  in  this  direction,  even  apart 
from  these  legislative  difficulties,  was  exemplified  by  the  manner  in 
which  the  Mines  Regulation  Act  had  raised  the  price  of  coal  by 
increasing  the  cost  of  working.  Any  combinational  or  legislative 
obstacles  would  produce  this  effect.  Another  witness  said  (Beport, 
p.  48)  that  he  thought  that  masters  acting  as  their  own  managers 
and  working  the  pit  themselves  had  not  the  same  inducements  to 
regard  the  safety  of  their  workmen  as  paid  managers  had. 

This,  it  was  explained,  was  due  to  the  temptation  to  save  expense, 
ever  present  in  the  former  instance,  and  causing  so  little  pecuniary  in- 
jury were  an  accident  to  happen ;  whereas  in  the  latter  an  accident 
proved  to  have  been  caused  by  the  manager's  failure  to  keep  the 
plant  in  proper  condition  might  ruin  him  utterly.  Mr.  Craven 
(Eeport,  p.  104),  a  large  employer  of  labour  at  Leeds,  was  quite  will- 
ing to  extend  the  law  of  liability  so  far  as  to  make  a  master  who 
deputed  his  duties  to  another  as  manager  liable  for  that  deputy's 
actions  just  as  though  they  had  been  his  own,  and  to  the  same 
degree. 

It  is  a  curious  and  remarkable  thing,  brought  out  by  the  evidence 
of  Mr.  Firth,  that  apparently  the  miners  have  themselves  stood  in 
the  way  of  mechanical  inventions  calculated  to  reduce  the  risk  of 
accidents.  Mr.  Firth  (Report,  p.  53)  said :  "  I  have  spent  much 
time  and  money  in  making  machinery  for  the  purpose  of  diminish- 
ing the  risks  which  are  incidental  to  coal-mining.  I  refer  more 
particularly  to  machinery  for  undercutting  the  cocU,  so  that  the 
labour  of  hand-getting  might  be  nearly  dispensed  with.  /  have 
succeeded  mechanically,  hut  the  commercial  success  has  "been  interfered 
with,  mainly  through,  as  I  believe,  the  nun  having  been  led  to  consider 
the  machine  as  opposed  to  their  inlerest,  I  worked  the  machine  in 
our  colliery  for  ten  years,  and  there  was  only  one  serious  accident, 
so  far  as  I  am  aware,  to  any  of  the  men  who  attended  the  machine 
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during  that  whole  time,  and  that  accident  happened  to  a  poor  man 
who  neglected  to  set  up  a  prop  which  he  had  been  told  to  do,  and 
the  roof  came  down  and  he  was  kiUed.  One  great  purpose  of  the 
machine  is  to  reduce  the  danger  which  comes  from  falls  of  roof  and 
coal,  so  numerous  and  fatal  in  hand-getting,  and  to  ease  the  labour 
of  hewing.  The  accidents  from  falls  of  roof  and  coal  amount  to 
about  forty  per  cent  of  the  total  accidents  of  the  coal-mining.  The 
action  of  the  miners'  union  has  been  the  greatest  difficulty  that  I 
have  had  to  contend  with,  and  although,  commercially  speaking, 
my  work  has  been  baffled,  I  feel  perfectly  confident  that  in  spite  of 
them  it  will  ultimately  prevaiL"  The  mode  in  which  liability,  as 
between  master  and  workmen,  should  be  adjusted,  according  to  this 
witness,  was  to  render  the  master  liable  for  negligence,  even,  for 
example,  in  case  of  an  explosion  caused  by  his  manager's  fault ;  but, 
on  the  other  hand,  to  render  also  the  funds  of  a  union  to  which  a 
workman  might  belong  liable  for  culpable  damage  caused  by  him. 
At  the  same  time  the  witness  candidly  said  that  if  the  owners  also 
had  a  union  and  a  fund,  and  one  of  the  partners  in  this  fund  caused 
an  accident  by  his  negligence  or  fault,  he  was  prepared  to  render 
that  fund  also  liable  just  like  the  trades'-union  fund.  As  regards 
the  effects  of  Mr.  Macdonald's  Bill,  were  it  to  become  law,  Mr. 
Firth  thought  there  would  be  a  constant  stream  of  litigation  as  to 
accidents  and  liability  for  them,  and  that  probably  there  would 
arise  a  combination  of  the  mineowners,  at  first  merely  for  the 
purpose  of  establishing  a  mutual  insurance  fund  and  resisting  these 
claims,  but  terminating  possibly  in  purposes  of  a  much  wider  range. 
One  peculiar  effect  too,  of  rendering  a  union  liable  because  a  person 
who  subscribed  to  it  was  culpable  may  be  noticed  shortly  here.  If 
such  a  doctrine  obtained  effect  there  is  not  any  clear  reason  why 
a  shareholder  of  a  company  should  not  by  his  individual  act  render 
all  his  fellow-shareholders  liable  ;  and  thus  (taking  as  an  example 
the  case  suggested  by  one  of  the  committee)  any  person  possessed 
of  a  few  shares,  and  working  in  the  colliery,  might  by  his  negligence 
render  the  whole  proprietary  of  the  company  liabla  It  was  shown 
clearly  that  in  some  instances  the  most  disastrous  consequences 
might  result  from  causes  entirely  beyond  the  control  of  any  manage- 
ment, and  these  instances  were  naturally  adduced  in  support  of  the 
arguments  as  to  the  uncertainty  in  fixing  liability,  and  the  tendency 
a  change  might  have.  We  quote  from  the  Eeport :  "  One  particular 
instance,  where  a  man  was  working  in  a  place  in  Heburn  Colliery, 
and  suddenly,  without  any  notice  whatever  (the  man  was  working 
with  a  safety  lamp),  an  immevM  qtuintUy  of  gas  came  off,  which  was 
80  strong  as  to  blow  away  twdve  tons  of  solid  coal  out  of  its  position 
hetwcen  the  roof  and  the  thiUj  and  to  foul  the  place  for  hundreds  of 
yards," 

Of  course  as  to  the  general  cause  of  accidents,  or  the  cause  at 
least  of  the  majority  of  them,  there  is  necessarily  much  difficulty 
and  doubt,  because  ike  only  persons  who  could  speak  positively  are 
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in  most  instances  among  those  who  hare  perished;  stiU,  one  of  the 
witnesses,  a  mining  engineer,  spoke  ont  strongly,  and  expressed  his 
opinion  that  negligence  on  the  part  of  some  workman  was  the  source 
of  the  accident  in  the  majority  of  cases  traceable  to  hnmau  agency. 
The  negligence  had  nothing  to  do  with  the  employment,  and  even 
arose  ontof  acts  at  once  imnecessaiyand  inexpedient  for  the  purposes 
of  the  employment  **  For  instance,"  he  proceeded  to  say,  *"  a  work- 
man might  negligently  strike  a  light  in  a  dangerous  plaee  where 
safety  lamps  were  used,  or  expose  a  candle,  or  negligently  run  over 
a  fellow-workman  while  driving  waggons,  or  leave  a  door  open  when 
it  should  he  shut;  and  there  can  be  no  reason  why  the  owner 
should  be  held  liable  in  such  cases.  The  miners  are  quite  cognisant 
of  the  risks  that  attend  their  employment  Then,  again,  most 
accidents  occur  from  some  unavoidable  cause,  which  neither  the 
servant  nor  the  master  can  possibly  foresee,  such  as  explosions  of 
fire-damp,  drowning  out  of  a  mine  by  a  sudden  rush  of  water,  or  a 
sudden  fall  of  stone.  In  all  these  cases  there  is  not  a  moment's 
'  indication  of  what  is  about  to  happen ;  and  yet  if  the  law  be 
altered  as  suggested,  in  all  these  cases  questions  will  he  raised  and 
endeavours  made  to  trace  them  to  some  hreadi  of  duty  devolving  upon 
the  master ;  and  this  would  create  differences  between  the  men  and 
their  employers.  The  question  would  have  to  go  before  a  jury  for 
determination,  a  tribunal  which  always  more  or  less  sympathizes 
with  the  sufferer;  the  expenses  incurred  in  a  case  of  a  serious 
misfortune  might  be  enormous ;  and  in  no  case,  when  the  master 
was  shown  in  the  end  to  be  right,  could  he  have  any  means  of 
recovering  from  a  mere  workman  the  costs  of  such  an  inquiry. 
These  cases  would  be  taken  on  the  chance  of  success  hy  speculative 
lawyers,  and  so  the  owner  would  be  involved  in  a  mass  of  litigation 
which  he  had  no  means  of  preventing.''  The  fear  of  the  law  and 
the  sharks  of  the  law  indeed  seems  to  press  heavily  upon  all  those 
who  appeared  before  the  committee,  some  of  them,  as  we  have 
already  showu,  having  been  smartly  bitten,  and  probably  retaining 
vivid  recollections  of  olden  days,  not  entirely  recollections  of 
immingled  satisfaction. 

We  now  conclude  the  evidence  given  by  gentlemen  who  appeared 
on  the  employers'  side  of  this  important  question,  by  referring  to 
the  observations  and  suggestions  made  by  Mr.  Bobinson,  a  partner 
in  a  firm  of  locomotive  engineers  in  Manchester  (Report,  p.  97),  and 
of  Mr.  Wren  (Report,  p.  103),  also  an  engineer  in  the  same  place. 
Both  these  gentlemen  approved  of  there  being  in  all  works  or  mines 
some  recognised  and  responsible  person,  and  for  his  acts  they  were 
ready  to  see  the  proprietor  or  owner  rendered  liable.  Notice  of  the 
registration  of  this  person  as  manager  should,  it  was  suggested,  be 
posted  up  at  the  entrance  to  the  works,  so  as  to  render  every  one 
perfectly  cognisant  of  the  position  of  matters,  and  so  as  to  precisely 
define  the  employer's  liability.  This  regifirta*ation  would  be  com- 
pulsory, and  the  only  way  to  avoid  it  on  the  employer's  part  would 
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be  personally  to  undertake  the  management.  Farther  powers  might 
be  conferred  upon  the  Government  Inspector  to  require  the  regis- 
tration of  the  real  mani^er  if  be  became  satisfied  that  the  person  so 
registered  had  no  real  control,  and  was  really  only  there,  as  serving 
the  purpose  of  evading  the  liability  law.  Beyond  this  point  both 
these  witnesses  thought  the  law  should  not  be  extended;  one  of 
them,  Mr.  Sobinson,  said  he  did  not  think  any  further  extension 
would  diminish  the  number  of  accidents,  while  it  would  increase  the 
cost  of  production,  and  so  place  this  country  at  a  disadvantage  with 
foreigners.  There  are  also,  he  pointed  out,  certain  dangers  to  work- 
men in  the  engineering  trades  (as  indeed  in  all  others)  which  only 
the  workmen  themselves,  by  their  technical  and  special  knowledge, 
can  avoid  in  the  safe  execution  of  their  work.  Some  of  these  were 
enumerated  as  follows : — "  Putting  on  and  taking  off  driving  belts, 
starting  of  engines  after  meal-hours,  and  repairs ;  the  use  of  lifting 
tackle,  chains,  and  ropes ;  the  use  of  cranes,  with  chains  and  breaks ; 
the  use  of  steam-hammers  in  smitheries,  the  detection  of  flaws  in 
materials,  and  such  lik&"  To  alter  all  this  would  likewise,  it  was 
thought,  create  litigation  and  ill-feeling  not  now  existing,  and  to  a 
large  extent  obviated  by  benefit  societies  everywhere  to  be  found, 
and  to  which  the  employer  usually  contributes  considerably.  These 
contributions,  and  others  often  made,  we  can  see  would  in  many  cases 
at  once  cease  through  the  fear  of  new  and  more  dreaded,  because 
less  tangible,  calls  upon  the  master's  purse.  If  any  change  were 
carried  beyond  the  registered  manager,  it  was  pointed  out  that  a 
difficulty  at  once  must  arise  in  drawing  the  line.  Foremen  and 
sub-foremen  have  a  certain  charge  of  certain  works,  and  have  men 
under  them,  yet  their  duties  often,  so  to  speak,  ''overlap  each 
other ;  one  man's  duty  does  not  end  where  another  begins :"  once 
go  beyond  the  single  manager  and  you  get  into  a  sea  of  troubles. 
We  may  also  observe  that  it  would  be  another  source  of  difficulty 
in  this  matter  if  the  same  owner  had  various  branches  of  his 
business  all  overlooked  no  doubt  by  a  manager,  but  with  subordi- 
nate officials  in  charge  of  each.  Beally  these  would  be  as  separate 
works,  often  practicsdly  they  are  so,  and  the  sub-manager  in  charge 
of  each  should  be  registered  in  place  of  or  along  with  the  principal 
manager.  This  is  merely  alluded  to  as  showing  what  difficult 
questions  might  arise  out  of  Mr.  Bobinson's  suggestions. 

We  have  seen,  then,  the  more  moderate  among  the  employers 
themselves  taking  this  view,  and  accepting  with  readiness,  or  at 
least  looking  forward  without  much  alarm  to  a  change  as  regards 
delegated  duties  exercised  in  the  person  of  a  manager.  On  the 
other  hand,  among  the  workmen  and  those  who  appeared  before  the 
Committee  in  their  interests  there  have  been  also  found  those  who 
took  a  view  whereby  simply  the  defence  of  "  common  employment " 
was  to  be  struck  out  of  our  list  of  legal  pleas,  and  the  whole 
questions  of  neglect  or  mismanagement  placed  before  a  jury.  The 
discrepancy  between  these  two  classes  of  witnesses  is  pretty  con- 
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siderable  at  best.  One  says  we  would  render  the  employer  liable 
for  what  he  does,  whether  he  does  it  himself  or  by  means  of  a 
registered  manager;  and  if  he  does  not  conduct  his  business  in 
person  we  would  by  law  compel  him  to  register  a  manager,  and 
would  further  provide  means  to  secure  the  workmen  in  their 
position  so  far  that  the  registered  manager  shall  be  the  actual 
working  man  in  charge.  The  other  says  we  will  get  rid  of  a 
doctrine  at  variance  with  common  sense,  a  doctrine  which  holds 
that  a  manager  and  every  man  in  the  colliery  in  his  charge  are  aU 
fellow-servants.  By  removing  this  obstacle  we  shall  preach  the 
real  merits  of  any  question,  and  if  there  has  been  neglect  on  the 
part  of  manager  or  overseer  we  shall  hear  of  it.  The  difference, 
however,  of  course  really  turns  upon  grades  lower  than  that,  for 
once  abolish  the  defence  of  "common  employment"  in  this 
sweeping  way  and  the  actions  that  may  be  brought  against  the 
owner  or  employer  will  be  practically  unlimited.  "  I  would  not 
say  what  the  liability  should  be,  I  would  leave  that  to  the  jury" 
(Report,  p.  13).  This  is  a  complete  summary  of  the  position 
taken  up  by  the  employed.  An  explosion  on  this  assumption 
could  not  in  ordinary  circumstances  take  place  without  liability 
being  incurred,  because  the  working  of  the  coUiery  should  not  have 
been  carried  on  under  such  atmospheric  conditions  so  dangerously 
delicate  that  a  slight  change  one  way  or  another  would  sufGice  to 
turn  the  balance  and  convert  a  prospective  into  an  actual  periL 

One  party  would  have  no  man  rendered  liable  save  for  his 
personal  act,  the  other  would  make  the  employer  in  all  cases  liable 
where  there  had  not  been  contributory  negligence  on  the  part  of 
the  victim.  Has  the  law  recognised  either  of  these  views  ?  We 
fear  not.  The  present  position  is  not  truly  logically  tenable,  for 
there  is  recognition  of  neither  principle,  yet  in  part  of  both.  Let 
us  see  what  the  lawyers  who  were  examined  had  to  say  for  them- 
selves upon  this  point,  what  opinions  were  expressed  by  the 
eminent  judges  and  counsel  who  appeared  before  the  Committee  in 
1876  and  1877. 

Since  these  articles  began  to  appear  the  whole  matter  has  been 
very  carefully  and  elaborately  discussed  in  the  correspondence 
columns  of  public  journals,  probably  owing  to  the  interest  awak- 
ened by  the  debate  raised  in  the  House  of  Commons  upon  Mr. 
Macdonald's  Bill ;  and  it  will  be  necessary  to  devote  accordingly 
some  attention  to  the  arguments  used  in  the  House  and  by  the 
critics  of  the  debate  even  when  briefly  endeavouring  to  sum 
up  the  results  and  character  of  the  evidence  given  by  the 
jurists  before  the  Committee.  At  the  outset  it  may  be  observed 
that  the  principle  of  the  exception  now  allowed  to  the  otherwise 
usual  rule  makes  the  master  liable  where  bis  servant  has  com- 
mitted default  in  the  course  of  his  employment.  These  very  words 
give  rise  at  once  to  considerable  difficulty,  for  it  may  be  asked 
what  is  ''  the  course  of  his  employment"  ?    One  legal  witness  in 
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trying  to  answer  this  question  gave  two  examples,  showing  ad- 
mirably how  narrow  is  the  line,  and  how  technical  must  be  any 
attempt  to  define  the  term.  A  servant  drives  a  cart  negligently 
through  a  town  and  he  causes  damage.  Here  the  master  is 
liable,  even  though  proof  be  given  that  the  cart  had  no  business  to 
be  in  the  town,  and  was  not  to  have  been  there  in  fulfilling  the 
commission  of  its  driver.  Again,  when  his  day's  work  is  done,  a 
servant  drives  a  fellow-workman  without  his  master's  knowledge 
to  the  station ;  an  accident  occurs,  but  the  master  is  not  liable.  In 
both  these  examples  the  master  had  exercised  and  could  exercise 
no  control  over  the  act  of  his  servant,  in  both  of  them  the  servant 
was  doing  what  he  had  no  business  to  be  doing ;  yet  as  in  one  case 
his  day's  work  was  done,  he  was  not  following  the  **  course  of  his 
employment,"  whereas  in  the  other  he  was  within  that  teriH 
though  he  actually  did  what  was  beyond  it  Yet  again  even  this 
rule  of  law,  rendering  the  master  liable  where  the  default  is  com- 
mitted by  his  servant  in  the  undoubted  course  of  his  employment, 
has  also  an  exception  in  the  doctrine  of  "  common  employment," 
already  discussed  by  reference  to  the  Scotch  cases  upon  the  sub- 
ject. It  would  occupy  too  much  space  were  we  to  attempt  any 
sort  of  statement  of  the  English  cases  upon  "common  employ- 
inent,"  so  varied  and  numerous  are  they;  but  Mr.  Ilbert  (1876 
Report,  p.  23)  selected  a  few  of  them  in  these  words :  ''  A  chief 
engineer  and  a  third  engineer  on  board  a  steamer ;  a  labourer  em- 
ployed in  loading  bricks  and  a  deputy  foreman  of  platelayers ;  one 
of  a  gang  of  scaffolders  and  the  foreman  of  the  gang ;  a  carpenter 
and  joiner  employed  in  painting  an  engine  near  a  turn-table,  and 
the  company's  servants  engaged  in  managing  traffic,  who  negligently 
turned  a  carriage  on  the  turn-table  and  upset  a  ladder,  whereby  the 
painter  was  thrown  down  and  injured;  a  miner  and  an  under- 
looker,  whose  duty  it  was  to  superintend  the  mining  operations, 
and  a  workman  employed  by  an  engine-maker ;  and  the  foreman, 
who  ordered  him  to  get  on  a  travelling  crane,  moving  on  a  tramway, 
which  fell  and  injured  the  workman."  But  our  law  has  by  this 
time  travelled  away  beyond  such  a  point,  and  has  since  Wilson  v. 
Merry  &  Cunningham  devised  a  means  of  almost,  we  might  say, 
"  explaining  away  "  common  employment.  The  new  basis  found 
for  the  rule  of  exemption  of  masters  from  liability  is  in  the  doc- 
trine of  "  implied  contract,"  that  is  to  say,  that  the  workman  must 
be  presumed  when  making  his  bargain  with  the  employer  to  have 
had  in  view  the  risks  of  the  undertaking,  and  so  in  accepting  the 
vafl[es  to  have  done  so  as  partly  in  lieu  of  such  risk.  Mr.  Mac- 
donald  accordingly  introduced  words  into  the  first  clause  of  his 
Bill  to  meet  this  doctrine.  In  two  very  recent  cases  this  question 
of  implied  contract  as  a  means  of  getting  over  the  legal  difficulty 
has  cropped  up  conspicuously.  The  first  of  these  decisions  was 
that  of  Lovdl  v.  Howell,  pronounced  in  February  1876.  As  to  the 
circumstances  of  the  case  it  is  not  necessary  to  say  more  of  them 
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than  that  the  action  was  at  the  instance  of  a  lightennan,  who  was 
employed  in  bringing  and  mooring  barges  at  a  corn-merchant's 
wharf,  and  met  with  an  accident  through  the  fall  of  a  sack  dropped 
npon  him  by  the  negligence  of  another  of  the  defendant's  men 
when  he  was  passing  through  the  warehouse  on  his  way  to  the 
corn-merchant's  office  to  which  he  had  been  summoned.  Of  the 
judges  who  tried  the  case,  Mr.  Justice  Brett  expressed  "  a  difficulty 
in  understanding  or  in  defining"  the  precise  principle  on  which  the 
immunity  of  the  master  in  these  cases  rests."  But  previous 
decisions  his  Lordship  said  had  settled  the  point,  and  he  added,  "  I 
feel  bound,  however  much  I  r^ret  it,  to  decide  against  the  plain- 
tiff." Another  judge,  however,  Mr.  Justice  Archibald,  put  the 
principle  thus :  **  When  a  man  enters  the  service  of  a  master  he 
tacitly  agrees  to  take  upon  himself  to  bear  all  ordinary  risks  which 
are  incident  to  his  employment,  and  amongst  others  the  possibility 
of  injury  happening  to  him  from  the  negUgent  acts  of  his  fellow- 
servants  or  fellow-workmen.  Thus  we  see  clearly  the  whole  afifair 
rested  upon  tacit  agreement  or  implied  contract" 

In  the  same  month  and  the  same  year  as  ZovelTa  case  there  was 
also  the  case  of  Allen  ▼.  The  New  Oas  Company,  in  which  a  peculi- 
arity existed.  The  manager  of  the  company  noticing  the  danger- 
ous condition  of  certain  gates  on  the  premises  ordered  them  to  be 
repaired,  but  the  order  had  not  been  carried  out,  and  the  fall  of  the 
gates  injured  Allen.  Baron  Huddleston  pointed  out  that  "the 
mischief  arose  from  the  conduct  of  the  plaintifiTs  fellow-workman 
as  such,  and  not  from  the  defendant's  fault,  nor  from  the  default  of 
any  manager  or  vice-proprietor."  This  observation  was  of  course 
quite  beside  the  question,  because  in  the  existing  state  of  the  law 
a  manager  is  simply  a  fellow-workman  as  regards  claims  for  liability 
through  him  against  the  employer  of  labour.  If  a  change,  how- 
ever, in  the  rule  were  effected  by  statute,  the  case  may  be  regarded 
as  a  useful  illustration  of  a  state  of  circumstances  where  even  the 
responsibility  for  the  act  of  his  manager  would  not,  or  at  least 
might  not,  have  involved  the  liability  of  the  master.  The  manager's 
orders  for  repair  were  in  Allen's  case  given ;  he  had  done  all  that 
lay  in  his  power  to  obviate  danger ;  the  neglect  did  not  lie  at  his 
door ;  and  he  would  probably  have  been  held  free,  and  so  through 
liim,  even  under  altered  legal  rules,  the  master.  Two  questions, 
however,  occur  to  us  forcibly  in  this  aspect  of  the  matter,  and  we 
may  ask  them  perhaps  pertinently  and  fairly  at  this  stage  of  our 
inquiry.  First  of  all,  when  "  ordinary  risks  "  are  spoken  of  is  it 
quite  reasonable  to  regard  the  careless,  fooUmrdy  negligence  of  a 
fellow- workman  as  an  ordinary  risk?  secondly,  why  should  we 
imply  this  tacit  agreement  has  been  made  when  we  deal  with  the 
case  of  a  master  and  servant,  whereas,  if  it  be  the  case  of  a  carrier 
and  a  passenger,  there  is  no  such  legal  implication  ?  Let  us  pause 
for  a  moment  and  inquire  what  modem  nations  other  than  our  own 
say  in  their  legal  systems  as  to  this  exception  in  these  questions 
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of  liability.    We  find  that  this  is  a  peculiarity  of  the  law  of  this 
country,  found  only  in  the  United  States,  and  there  only  in  the 
laws  of  some  of  the  component  States,  laws  of  course  aU  ultimately 
derived  from  our  own.    Even  here  in  Scotland  the  law  has  been 
forced  out  of  its  own  channel  to  make  it  mingle  in  the  wide 
if  more  intricate  current  of  English  jurisprudence.     If  we  cross  the 
Channel  and  seek  for  the  doctrine  we  now  recognise,  France  has  it 
not.     Her  code  provides  (Art  1384)  that  a  person  is  liable  not  only 
for  the  damage  which  he  causes  by  his  personal  act,  but  also  for 
that  which  is  caused  by  the  act  of  those  persons  for  whom  he 
ought  to  be  responsible,  or  by  those  things  which  he  has  under  his 
charge.    Then  follows  the  important  passage  in  these  words :  "  Les 
maitres  et  les  commettans  (sont  responsables)  du  dommage  causd 
par  leurs  domestiques  et  pr^pos^  dans  lea  fonctions  auxquelles  ils 
les  ont  employees."    It  further  provides  that  this  responsibility 
shall  hold  good  unless  the  person  upon  whom  it  is  cast  can  prove 
that  he  was  unable  to  present  the  Act  which  gives  occasion  for  this 
responsibility.    This  last  provision  would,  however,  seem  to  provide 
a  loophole  of  escape  for  the  employer.    Italy  follows  France,  and 
in  Germany  the  rule  of  Priestly  v.  Fowler  is  unknown,  although  in 
the  case  of  carriers  both  by  land  and  by  water  a  general  liability 
has  by  statute  been  introduced.     We  shall  simply  give  the  two 
Articles  quoted  to  the  Committee.    Art.  1 :  "  Where  in  the  course 
of  the  working  of  a  railway  a  man  is  killed,  or  suffers  personal 
injury,  the  undertaker  is  liable  for  the  damage  thereby  caused  so 
far  as  he  does  not  prove  that  the  accident  was  caused  by  vis  major 
or  by  the  default  of  the  person  killed  or  injured  himself."    Art.  2  : 
"  Where  in  the  case  of  a  mine,  a  quarry,  a  pit,  or  a  factory,  the 
agent  or  the  representative,  or  person  employed  to  conduct  or  over- 
look the  work,  or  the  workmen,  through  his  default  in  carrying  out 
the  work,  has  caused  the  death  or  the  personal  injury  of  any  man, 
the  owner  is  liable  for  the  damage  thereby  caused"    This  liability 
cannot  be  got  rid  of  by  contract,  such  agreements  being  deprived 
of  all  legal  effect.    The  law  thus  in  Germany  is  very  strongly 
developed  in  the  direction  of  liability. 

If  we  turn  back  to  the  Eoman  law  the  liability  was  restricted  to 
the  price  of  the  slave  who  had  caused  the  accident,  for  the  owner 
might  in  his  option  pay  the  damage  or  give  up  the  slave  to  the 
injured  person.  Mr.  Joseph  Brown,  Q.C.,  in  an  interesting  pam- 
phlet upon  this  subject  published  in  1870,  and  entitled  "  The  Evils 
of  the  Unlimited  Liability  for  Accidents  of  Masters  and  Railway 
Companies,"  quotes  from  the  Institutes  of  Menu,  the  ancient  Indian 
lawgiver,  in  support  of  his  contention  that  only  the  careless  hiring 
of  an  incompetent  foreman  should  give  ground  for  liability.  Menu 
laid  down  that  where  a  carriage  has  been  overturned  by  the  unskU- 
fnlness  ''  of  the  driver,  then,  in  case  of  any  hurt,  the  master  shall 
be  fined  200  panas ;  that  if  the  driver  be  skilful  but  negligent,  the 
driver  alone  shall  be  fined,  and  those  in  the  carriage  shall  bo  fined 
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each  100  panas  if  the  driver  be  clearly  unskilfiiL"  It  is  not  neces- 
sary for  the  purpose  we  have  in  view  to  go  further  into  an 
inquiry  as  to  the  laws  of  other  states,  modem  or  ancient ;  these 
examples  will  sufl&ciently  illustrate  the  tendency  of  jurisprudence 
abroad.  But  as  we  have  referred  to  a  pamphlet  on  this  subject,  it 
may  be  interesting  to  note  what  terrors  are  held  out  for  masters 
under  an  unlimited  liability,  and  what  mode  the  writer  suggests  as 
a  remedy.  A  few  sentences  will  enable  us  to  see  in  a  general  way 
what  this  remedy  is  to  be.  Premising  these  observations  with  a 
reference  to  the  number  of  compensation  cases  already  crowding 
the  rolls  of  the  English  Courts,  it  is  pointed  out  that  other  and 
more  imjwrtant  business  must  necessarily  be  delayed.  "  Is  it  just," 
he  then  asks,  ''  is  it  politic,  that  the  penalty  almost  always  falls  on 
one  who  is  perfectly  innocent  of  any  blame  ?"  Putting  an  extreme 
case,  it  is  shown  how  a  whole  fortune  might  thus  be  lost  without 
fault  or  blame;  and  taking  the  standard  of  the  criminal  law, 
respondeat  superior ,  it  is  argued,  should  only  apply  where  the  act 
of  injury  has  occurred  through  the  servant's  foUowing  his  master's 
orders,  not  where  he  has  exceeded  or  disobeyed  them  As  to  the 
policy  of  the  rule  we  find  it  summed  up  thus :  "  The  truth  is,  that 
the  law  saves  itself  the  trouble  of  making  summary  and  effectual 
provision  for  punishing  negligent  servants,  and  compelling  them  to 
pay  for  the  mischief  they  have  done  (by  a  compulsory  weekly  de- 
duction from  their  wages)  by  turning  over  the  injured  person  to 
the  master  for  compensation,  careless  of  the  fact  that  he  is  blame- 
less. It  almost  reminds  one  of  some  half-civilized  nations  in  Asia 
who,  when  one  of  them  is  accidentally  killed  by  an  Englishman, 
demand  a  victim  from  our  countrymen,  but  are  careless  whether 
he  be  the  real  offender  or  not,  so  long  as  he  is  an  Englishman." 

What,  then,  is  Mr.  Brown's  remedy  ?  It  is  found  in  assigning  a 
limit  to  all  liability  in  which  the  fault  of  the  master  is  not  an 
inherent  part.  This  would  stop  the  "  fraudulent  and  dishonest 
attempts  which  are  constantly  made  in  courts  of  justice  to  swell 
up  the  damjiges  to  a  fictitious  amount."  We  cannot  but  feel  how 
true  this  is,  and  how  many  concocted  and  speculative  cases  adorn 
the  courts  of  justice  will  be  probably  guessed  by  even  a  somewhat 
cursory  perusal  of  the  calling  lists.  Further,  it  is  pointed  out  how 
the  "  Merchant  Shipping  Act,"  25  &  26  Vict.  c.  63,  a  54,  limits  an 
owner's  responsibility  to  £15  per  ton  whatever  the  damage  done ; 
while  a  similar  observation  will  apply  to  limited  liability  com- 
panies and  their  partners  under  the  acts  relating  to  joint-stock 
companies. 

The  difficulty  we  feel  in  applying  such  a  remedy  is  this.  A 
fixed  amount  of  liability  would  itself  act  inequitably,  for  although 
the  sum  recoverable  were  even  made  as  low  as  £200,  this,  to  large 
owners  or  rich  masters  a  mere  bagatelle,  would  aJmost  perhaps 
altogether  ruin  many  a  poorer  employer.  The  pamphlet  we  have 
before  us  concludes  by  deprecating  the  principle  of  compensation 
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for  railway  accidents  according  to  present  rules.  *'  Eren  the  law^ 
which  is  hard  enough  on  railway  companies,  denies  any  absolute 
engagement  to  carry  passengers  safely,  and  only  implies  an  under- 
dertaking  to  use  due  care.  A  contract  to  carry  safely  would  be 
equivalent  to  an  insurance."  We  cannot  think  this  matter  can  be  so 
readily  disposed  off,  for  it  must  be  remembered  that  we  have 
granted  to  railway  companies,  and  that  under  statutory  concessions^ 
what  is  practically  a  monopoly  of  our  traffic,  whether  of  passengers 
or  of  goods.  Great  powers  have  been  conferred  upon  them,  and  in 
return  for  such  special  and  exceptional  privil^es  come,  as  they 
sdways  do,  special  liabilities.  Hereafter  the  doctrine  of  an  implied 
contract,  as  to  risk  of  accident  in  the  employment  of  a  servant  by 
his  master,  will  have  to  be  considered,  but  it  scarcely  seems  a  great 
hardship  that  railway  companies  should  be  presumed  to  nave 
accepted  such  a  liability.  It  is  not  quite  the  same  thing  to  apply 
to  a  railway  journey  made  under  these  conditions  the  observa- 
tion that  might  be  made  on  a  baUoon  accident,  "  What  else  could 
he  expect?"  merely  because  such  might  have  been  the  remark  of 
those  to  whom  forty  miles  an  hour  was  an  incredible  speed.  Pro- 
bably our  fathers  would  have  been  scarcely  satiafi^  had  the 
security  of  their  own  stagecoach  been  placed  upon  the  same 
footing  as  that  of  a  balloon,  and  yet  our  railway  carriage  is  to  us 
what  the  stagecoach  of  the  last  century  was  to  those  who  lived 
then,  just  as,  perhaps^  some  other  mode  of  locomotion  may  be  in 
years  to  come. 

{To  he  continued,) 


A  Digest  of  the  Law  of  Scotland  relating  to  the  Poor^  the  Public 
Healthy  and  other  matters  managed  by  Parochial  Boards.  By 
John  Guthkie  Smith,  Advocate.  Third  Edition.  Edinburgh: 
T.  &  T.  Clark.    1878. 

The  lapse  of  eleven  years  since  the  last  edition  of  Mr.  Guthrie 
Smith's  book  appeared  has  renewed  the  demand  for  his  useful 
compendium  of  the  Scotch  Poor  Law.  It  now  appears  in  an 
enlarged  and  more  substantial  form,  having  an  important  chapter 
added  on  the  duties  and  powers  of  Local  Boards  in  carrying  out 
the  Public  Health  Act  of  1867.  On  the  subject  of  the  Poor  Law 
proper  there  has,  to  the  regret  of  some,  been  no  recent  legislation, 
and  therefore  it  was  only  necessary  to  bring  down  to  date  the 
decisions  of  the  Court  by  which  this  branch  of  the  law  is  elucidated. 
It  is  strange  that  there  should  be  room  for  so  much  litigation  in  a 
department  which  starts  with  a  code  little  more  than  thirty  years 
old,  and  in  regard  to  which  it  has  frequently  been  observed  on  the 
bench  that  the  great  object  is  to  deduce  clear  broad  rules  from  the 
statute  for  the  guidance  of  Parochial  Boards,  not  to  build  up  a 
VOL.  xxn.  NO.  ccLvm. — june  1878.  z 
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system  of  jurisprudence  from  first  principle&  Arguments  as  ta 
the  hardship  of  throwing  the  support  of  a  pauper  in  any  particular 
case  upon  one  parish  instead  of  another  have  little  weight,  for 
the  parish  that  escapes  in  one  case  will  suffer  in  another ;  and  the 
saving  to  all  parishes  by  adherence  to  distinct  rules  without  havin<; 
recourse  to  litigation  will  more  than  compensate  individual  cases 
of  so-called  hai^ship.  When  important  general  questions  arise  we 
do  not  hesitate  to  say  that  in  the  long  run  a  judgment  of  the  Court 
will  be  found  the  most  satisfactory,  and  generally  the  cheapest 
mode  of  settlement,  with  this  additional  benefit,  that  the  result  is 
available  as  an  authoritative  guide  for  Parochial  Boards  in  future. 

These  remarks  apply  to  the  vexed  questions  of  the  acquisition 
and  loss  of  settlement.  Birth,  marriage,  parentage,  and  residential 
settlement  have  each  their  several  rules,  giving  rise  in  individual 
cases  to  most  perplexing  problems.  Besidential  settlement  has, 
however,  made  a  new  departure  in  the  last  few  years  by  the 
admission  of  the  idea  of  "constructive  residence,"  against  the 
strong  dissent  of  Lord  President  Inglis  and  other  judges.  He, 
veiy  much  for  the  reasons  already  indicated,  preferred  to  adhere 
closely  to  the  language  of  the  statute,  which  prescribes  continuous 
residence,  and  to  deny  that  this  was  complied  with  where  a 
person,  though  having  a  house  and  family  in  one  parish,  was 
actually  present,  and  lived  and  worked  from  day  to  day  in 
another,  although  with  periodical  visits  to  what  in  common 
parlance  would  be  called  his  "home."  Constructive  residence, 
however,  has  been  recognised  in  the  case  of  the  sailor,  the  fisher- 
man, the  tradesman  absent  for  months  in  his  master's  employment, 
and  the  farm  servant  living  in  a  bothy  throughout  the  week,  but 
having  a  house  and  family  in  another  parish.  It  would  appear 
that  the  Court  has  been  drawn  into  this  line  of  decision  partly 
from  the  analogy  of  domicile,  where,  unlike  the  Poor  Law,  intention 
is  an  important  element  The  general  principles  of  the  Poor  Law, 
too,  which  it  was  thought  impossible  entirely  to  disregard  in  con- 
struing the  language  of  the  statute,  seemed  to  point  in  the  same 
direction.  .  The  parish  that  benefits  by  the  industry  should  support 
the  workman  when  he  falls  into  decay;  and  it  is  said  that  the 
parish  benefited  is  that  in  which  the  wages  are  spent  upon  the 
wife  and  family  and  house.  But  it  cannot  be  doubted  that  these 
judgments  have  laid  the  foundation  for  most  perplexing  questions, 
where  a  strict  rule,  more  easy  of  application  by  those  to  whom  the 
administration  of  the  Poor  Law  is  committed,  might  have  been  laid 
down.  Other  questions,  particularly  affecting  derivative  settle- 
ment, have  recently  been  the  subject  of  discussion,  and  it  appears 
th^t  the  points  now  arising  are  ever  becoming  finer  and  more  intri- 
cate, and  stand  more  in  need  of  broad  rules  capable  of  ready  appli- 
cation, without  too  much  regard  to  supposed  individual  hardship. 

The  various  other  subjects  falling  under  the  Poor  Law,  including 
valuation  or  assessment,  receive  attention  in  Mr.  Smith's  work ;  and 
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on  the  subjects  mentioned  there  is  in  the  notes  a  judicious 'selection 
from  decisions  of  the  English  Courts,  regulated  by  similar  principles 
and  statutes.  We  do  not  know  why  the  chapter  on  the  Insane 
Poor  is  not  fortified,  as  in  the  former  edition,  by  the  insertion  of 
the  Lunacy  Acts  in  the  appendix,  where  it  was  convenient  to  have 
them  collected. 

On  the  subject  of  public  health  we  have  a  serviceable  chapter  of 
twenty  pages  summarizing  the  statute,  which  is  found  in  the  appendix 
It  also  contains  a  reference  to  the  rules  and  recommendations  adopted 
by  the  Board  of  Supervision  for  the  dii'ection  of  Parochial  Boards,  to 
whom  the  administration  of  this  statute  in  less  populous  places  is  com- 
mitted. And  we  have  also  numerous  references  to  English  decisions, 
throwing  light  upon  the  administration  of  the  Statutory  Public 
Health  Law  in  England.  This  subject  is  becoming  every  day  more 
important,  and  undoubtedly  presents  some  problems  of  the  greatest 
difficulty:  How  to  protect  the  health  and  amenity  of  a  locality 
without  unduly  hampering  or  crushing  trades,  which,  though 
noxious,  are  legitimate  and  necessary  branches  of  industry ;  how 
to  dispose  of  the  drainage  of  a  populous  locality  without  making 
rivers  into  sewers;  how  to  regulate  or  enforce  the  consumption 
of  smoke  from  manufactories.  The  appointment  of  Sanitary  Inspec- 
tors and  Medical  Officers  exercising  the  pretty  ample  powers  con- 
ferred by  the  statute  under  the  direction  of  Local  Boards,  and  sub- 
ject to  the  control  of  the  Board  of  Supervision,  seems  the  best  way 
of  beginning  at  least  to  purge  the  land  of  these  sources  of  disease 
and  death  which  have  for  so  long  gone  on  unheeded  and  unchal- 
lenged. And  it  is  very  wisely  put  in  the  power  of  the  Board  of 
Supervision  to  initiate  proceedings  in  Court,  with  the  concurrence 
of  the  Lord  Advocate,  to  compel  the  local  authority  to  do  its  duty 
in  terms  of  the  statute.  This  has  been  found  most  useful  in  cases 
where,  from  indifference  or  false  notions  of  economy,  the  Local 
Boards  folded  their  hands  and  did  nothing.  Thus  the  public  have 
it  in  their  power  by  complaint  to  the  Board  of  Supervision  to  see 
that  a  supply  of  water  or  a  system  of  drainage  is  provided  in  a 
locality  requiring  it,  and  so  to  secure  that  the  statute  does  not  be- 
come a  dead  letter  through  local  inaction  or  opposition  or  parsimony. 

Altogether,  from  the  subjects  dealt  with  by  Mr.  Smith,  as  well  as 
from  the  manner  in  which  they  are  treated,  and  the  copious  appen- 
dix of  statutes  and  forms,  this  volume  will  be  found  very  useful, 
not  only  by  the  professional  lawyers,  but  by  laymen,  to  whom,  as 
members  of  Parochial  Boards  and  Inspectors,  the  administration  of 
the  Poor  and  Public  Health  Law  is  intrusted. 

Selections  from  the  Judicial  Becords  of  Renfrewshire,  illustrative  of 
the  Administration  of  the  Laws  in  the  County,  and  Manners  and 
conditions  of  its  Inhabitants.  By  William  Hector,  Sherift- 
Clerk.    Second  Series.    J.  &  J.  Cook,  Paisley. 

This  second  series,  like  its  predecessor,  contains  a  vast  amount  of 
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curious  mattera  A  oonsidenble  portion  may  be  more  inteiestuig  to 
the  inhabitantB  ct  Senfiewshire,  but  much  is  of  genenl  interest^ 
especiaUy  to  the  Ic^  profession.  A  chapter  is  devoted  to  the 
history  of  the  liais,  a  subject  which  at  the  present  time  is  exciting 
considerable  interest  The  most  striking  part  of  the  Yolume 
regards  both  civil  and  criminal  procedure  in  the  Courts  of  the 
Heritable  Sheriffs.  The  punishments  for  all  offences  were  {pecu- 
niary fines  of  great  amount,  which  is  explained  by  the  fact  tbiat  all 
the  officials  derived  their  income  from  this  most  questionable 
source.  Whatever  was  the  crime  or  offence,  it  appears  that  the  ac- 
cused was  compelled  to  purge  himself  by  oath.  Instances  are  given 
where  the  tenants  and  inhabitants  of  a  district  were  thus  made  to 
criminate  or  exculpate  themselves  on  all  the  varied  meshes  of  the 
game-lawa  On  page  104  it  is  related  that  fifty-two  inhabitants  of  Kil- 
barchan,  in  1716,  were  thus  pounced  on  and  made  to  swear  to  their 
guilt  or  innocence.  The  record  sets  forth  that  the  great  majority 
deponed  negaiixe;  but  the  minute  is  relieved  by  an  occasional 
confession,  such  as  "  confesses  guilty  of  a  Duke  (sic)  and  a  Draik** 
''  acknowledges  shooting  a  cock  "  (whether  wild  or  tame  is  not  said), 
"  confesses  a  small  teal,**  "  deponed  n^ative  except  a  dove.*'  The 
negatives  were  acquitted.  Those  who  refused  to  swear,  or  fmLed  to 
appear,  or  confessed  guilt,  were  severely  mulcted  in  large  penalties  to 
the  Fiscal. 

On  page  117,  Mr.  Hector  gives  a  formal  libel  at  the  instance  of 
the  Fiscal  in  the  year  1721,  charging  a  man  with  the  crime  of 
murder,  the  subject  being  a  horse  !  There  is  a  remarkable  case 
given  under  date  1685,  of  a  criminal  libel  charging  assaults  against 
two  parties.  The  Sheriff  found  the  assault  not  proven,  but  found 
the  prosecutor  and  the  two  accused  parties  guilty  of  breach  of  the 
peace  not  charged,  and  fined  the  whole  three  in  sums  amounting 
to  £250  Scots  money.  The  quaint  langui^  of  the  indictment  and 
some  other  legal  proceedings,  both  civil  and  criminal,  are  well 
worth  notice. 

At  pages  122  and  124,  the  author  appears  as  stating  that  pre- 
vious to  1825  and  1838,  Sheriffs  had  no  small -debt  jurisdic- 
tion, and  that  the  first  maximum  was  £12.  In  1825  Mr.  Home 
Drummond,  then  member  of  Parliament,  introduced  the  first 
Sheriffs  Small  Debts  Act,  10  Geo.  IV.  c.  55 ;  the  next  Act  was 
the  1  &  2  Vict.  c.  119,  which  was  carried  through  Parliament  by 
Mr.  Eobert  Wallace,  member  for  Greenock.  But  both  these  Acts 
fixed  the  limit  at  £8,  6s.  8d  (£100  Scote),  and  it  was  only  in  1853 
that  the  jurisdiction  was  extended  to  £12  by  section  26  of  Act 
16  &  17  Vict.  c.  80. 

The  volume  is  well  and  artistically  got  up,  with  plans  and  fac- 
similes of  documents,  and  on  the  whole  is  creditable  to  the  com- 
piler, and  valuable  as  a  contribution  to  ancient  legal  lore.  We 
wish  that  other  custodiers  of  similar  records  would  be  incited  to 
>  and  do  likewise  by  the  praiseworthy  exertions  of  Mr.  Hector. 
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(tDbittimrs. 


William  Drysdale,  Esq.,  D.C.S.— We  regret  to  observe  the 
death  of  the  above  venerable  Clerk  of  Court,  which  took  place  on 
the  20th  ult.  There  was  no  better  known  official  of  the  Court  of 
Session  than  Mr.  Drysdale,  connected  with  it  as  he  had  been  for 
nearly  half  a  century.  A  native  of  Dunfermline,  he  came  to 
iEdinburgh  in  1809,  and  was  appointed  an  Assistant-Clerk  of 
Session  in  1829:  in  1855  he  was  made  Depute-Clerk  He  pos- 
sessed, as  might  have  been  expected,  an  extensive  and  minute 
knowledge  of  the  forms  of  process,  and  was  ever  distinguished  for 
courtesy  of  manners  and  geniality  of  disposition.  A  short  time 
ago,  feeling  temporarily  indisposed,  he  resigned  office,  but  eventually 
withdrew  his  resignation  and  returned  to  his  duties.  Mr.  Drysdale 
was  in  his  eighty-sixth  year  at  the  time  of  his  death,  but  was 
particularly  hale  and  vigorous  to  the  last.  He  will  be  much 
missed  by  a  large  and  attached  circle  of  private  and  professional 
friends,  and  the  Outer  House  has  in  him  sustained  a  loss  which 
will  not  be  easily  supplied. 


^he  iRmtth. 


AppoirUnunt  of  Chief  Constable  of  the  City  of  Edinburgh. — The 
Sheriff  of  Edinburgh  and  the  Lord  Provost  have  selected  for  the 
above  post,  rendered  vacant  by  the  resignation  of  Mr.  Linton,  Mr. 
William  Henderson,  Chief  Constable  of  Leeds.  There  were,  we 
believe,  upwards  of  eighty  candidates.  Mr.  Henderson  has  had 
much  experience  of  police  work  in  many  of  our  large  towns,  and 
seems  in  every  way  highly  fitted  for  the  office.  He  has  ample 
material  on  which  to  exercise  his  skill 

Solicitors  Supreme  Cowrie, — At  a  special  general  meeting  of  the 
Society  held  on  the  14th  May  Messrs.  David  Morton  and  David  Lyell 
were  admitted  members ;  and  the  following  report  by  the  Council  of 
the  Society  on  various  bills  before  Parliament  was  approved  of: — 

"  1.  Entail  Ammdnunt  BUL— The  object  of  this  bill  is  to  throw  the  burden 
of  obligations  undertaken  by  the  institute  or  heir  in  possession  of  an  entailed 
estate,  in  any  lease  or  agreement  relating  thereto  for  the  making  of  the 
improvements  set  out  in  the  third  section  of  the  Entail  Amendment  Act,  1875 
^38  &  39  Vict.  c.  61^,  when  such  obligations  have  not  been  completely 
implemented  prior  to  tne  death  of  such  institute  or  heir,  upon  the  succeeding 
heir  of  entail,  and  to  relieve  the  personal  representatives  of  the  heir  who  has 
xmdertaken.  The  second  section  imposes  a  similar  obligation  upon  the  succeed- 
ing heirs  of  entail  to  relieve  the  personal  representatives  of  all  liabilities 
imdertaken  by  the  heir  in  possession  in  reference  to  improvements  of  the  kind 
referred  to  on  the  mansion-house  and  offices  of  the  estate,  or  other  parts  of  ifc 
not  underlease.    The  Council  approve  of  the  changes  proposed  to  be  effected 
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by  the  bill,  as  they  consider  the  penonal  representatives  of  an  entailed  pro- 
prietor should  be  relieved  from  payment  of  improvements  of  a  permanent 
character  executed  on  an  entailed  estate.  B^  the  Entail  Amendment  Act  of 
1875,  an  heir  of  entail  holding  Under  a  tailzie  dated  prior  to  Ist  Augost  1848 
may  borrow  money  to  defray  the  costs  of  improvements  on  the  estate,  and 
grant  bonds  therefor  ;  and  the  present  bill  makes  the  provisions  in  the  Act  of 
1875  (sections  7,  8,  9,  10,  and  11)  applicable  to  entaued  estates  held  under 
tailzies  dated  on  or  after  1st  August  1848,  subject  to  the  provision  that  sectiona 
7  -and  8  of  that  Act  should  apply  only  to  improvements  executed  after  the  date 
of  the  application  to  the  Court  in  terms  of  that  Act  The  bill  contains  another 
section  (4),  whereby  it  is  provided  that  the  7th,  8th,  and  11th  sections  of  th^ 
Act  1875,  as  amended  by  the  bill,  shall  be  applicable  to  moneys  paid  by  an 
heir  of  entail  under  the  provisions  of  the  bill  in  respect  of  entailed  im- 
provements. The  bill  was  brought  into  the  House  of  Lords,  and  after  it  was 
read  a  second  time  it  was  referred  to  a  select  committee.  It  was  afterwards, 
with  comparatively  few  alterations,  passed,  and  it  is  now  in  the  House  of 
Commons.  The  Council  think  the  bill  should  pass,  but  do  not  deem  it 
necessary  to  petition  in  support  of  it. 

''  2.  Aarriage  PreliminartM  (Scotland)  BUI,  1878. — ^According  to  the  preamble 
of  this  bill,  the  object  which  toe  promoters  have  in  view  is  the  encouragement 
of  regular  marriages  in  Scotland.  It  is  proposed  to  attain  this  object  by  making 
it  lawful  for  the  clergy  of  all  denominations  to  celebrate  marriages  '  either  after 
due  proclamation  of  banns,  or  after  such  registration  of  notice  of  an  intention 
to  marry,  as  is  hereinafter  prescribed,'  and  upon  production  to  the  clergyman 
either  (1)  '  of  a  certificate  or  certificates  of  aue  proclamation  of  banns,'  or  (2) 

*  of  such  registration,'  or  (3)  *  of  a  license  of  a  Justice  of  the  Peace.'  The 
matter  of  notice  is  not  unattended  with  difficulty,  but  the  Council,  on  the 
whole,  are  of  opinion  that  publication  by  notice  to  the  r^strar  is  as  good  as 
anything  which  has  been  suggested.  The  Council  are  of  opinion  that  it  would 
be  more  expedient  that  the  Sheriff  of  the  bounds  should  have  power  to  grant 
the  licenses  proposed  in  the  bill,  than  that  such  power  should  be  conferred  on 
Justices  of  the  Feace.  The  only  other  clause  in  the  bill  to  which  the  Council 
think  it  necessary  to  advert  is  that  relating  to  the  '  repeal  of  existing  law  as  to 
penalties,  and  enactment  of  new  penalties.'  To  make  the  clause  more  con- 
sistent with  the  rest  of  the  bill,  the  Council  would  recommend  that  the  words 

*  so  far  as  they  require.'  in  line  tilteenth  of  page  five,  should  be  altered  into 

*  requiring,'  and  that  tne  word  *  in'  should  be  substituted  for  the  word'  *  and,' 
in  tne  nineteenth  line  of  the  same  page.  The  clause  would  then  operate  as  a 
repeal  of  *  all  laws,  statutes,  and  usages,'  requiring  proclamation  of  banns,  *  in 
so  far  as  they  attach  any  punishment  or  penalty  to  the  act  of  contracting  or 
witnessing  or  celebrating  a  marriage  not  preceded  by  proclamation  of  banns.' 

*'  3.  Education  (Scotland)  Bill. — The  Council  do  not  consider  it  necessary  to  do 
more  than  express  approval  generally  of  this  measure,  as  calculated  to  remedy 
some  of  the  aefects  ^'iiich  have  been  found  in  the  practical  working  of  the  ori- 
ginal Act.  The  provisions  with  reference  to  hif^her-class  schools,  and  also  the 
clauses  prohibiting  young  children  from  being  employed  in  any  casual 
employment,  such  as  vending  or  expHOsing  for  sale  articles  in  the  streets  or 
other  places,  and  providing  more  efficient  means  for  securing  the  education  of 
children  whose  parents  are  neglectful  of  their  duty  towards  them,  are  thought 
important,  and  likely  to  lead  to  beneficial  results. 

"  4.  Breach  of  Promise  of  Marriage. — This  bill  has  one  clause,  namely,  from 
and  after  the  passing  of  this  Act  no  person  shall  be  entitled  to  maintain  an 
action  in  respect  of  tne  breach  of  a  promise  to  marrv.  The  Council  cannot 
believe  that  this  bill  will  pass.  They  can  see  no  good  ground  for  introducing 
it,  but  if  it  should  be  persevered  in  the  Council  recommend  the  Society  to 
petition  against  it. 

"  5.  Orvminal  Lav)  Practice  Amendment  Bill,  Oriminal  Law  Evidence,  Criminal 
Law  Appeals  Bills, — There  have  been  introduced  into  Parliament  three  several 
bills  relating  to  criminal  proceedings,  apparently  appUcable  to  England  only. 
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These  bills  laise  seVeial  important  points  in  crinihial  practice,  indudiag  the 
tight .  of  a  prisoner  to  give  evidence  on  his  own  behalf,  as  veil  as  of  a  wife 
to  call  her  husband  or  a  husband  a  wife  as  a  witness ;  but  it  has  not  been  the 
practice  of  the  Council  to  take  up  bills  relating  to  English  procedure,  however 
interesting  they  may  be  as  regards  the  general  administration  of  justice.  If 
these  bills  pass  into  law,  probably  in  a  year  or  two  hence,  when  their  working 
has  been  tested  in  England,  certain  provisions  may  be  embodied  in  a  bill  for 
Scotland.  The  Council  therefore  think  no  action  on  the  part  of  this  Society  in 
regard  to  these  bills  is  necessary. 

**6.  Endowed  Schools  and  Hotpitah  {Scotland)  .Sitt.— The  object  of  this  bill, 
which  has  been  brought  into  the  House  of  Lords  by  the  Qovemment,  is  to 
enable  the  governing  body  of  endowed  schools  and  hospitals,  and  other 
endowed  institutions  in  Scotland,  to  apply  to  Parliament  for  authority  to  make 
changes  in  the  government  and  management  or  in  the  application  of  their 
endowments,  and  that  at  the  same  time  provision  may  be  made  for  upholding 
the  standard  of  education  which  has  hitherto  been  maintained  in  Scotland. 
Although  not  disclosed  on  the  face  of  the  bilL  it  is  believed  to  be  the  object  of 
the  Government  to  throw  more  completely  open  endowed  schools  and 
hosnitals  in  Scotland,  and  to  provide  means  wherebv  their  revenues  may  be 
made  more  available  for  educational  piirposes.  Without  entering  into  an 
inquiry  bow  far  the  bill  can  be  made  to  serve  the  object  aimed  at  without 
unduly  encroaching  on  the  constitution  and  working  of  certain  institutions,  or 
whether  the  commissioners  intended  to  be  appointed  are  the  most  suitable, 
the  Council  approve  generally  of  the  scope  ot  the  biU,  as  being  calculated  to 
diflfuse  and  extend  the  benefit  of  the  institutions  referred  to  ;  but  do  not  deem 
it  within  the  province  of  this  Society  to  interfere  with  the  progress  of  the 
measure." 

Tfie  Lord  Clerk-Register  {Scotland)  Bill — ^The  following  is  the 
full  text  of  the  Govemment  bUl  to  make  provision  in  regard  to  the 
ofiRce  of  Lord  Clerk-Register  of  Scotland,  and  for  other  purposes: — 

''Be  it  enacted  by  the  Queen's  Most  ExceUent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows  : — 

"1.  Section  26  of  the  'Land  Registers  (Scotland)  Act,'  1868,  is  hereby 
repealed  ;  and  from  and  after  the  passing  of  this  Act,  no  salary  or  emoluments 
shall  be  attached  to  the  office  of  Lord  Clerk-Register  of  Scotland. 

'*  2.  The  Lord  Clerk-Register  shall  continue  to  be  one  of  the  officers  of  State 
of  Scotland,  and  shall  have  the  same  status  and  precedence  as  heretofore  ;  but, 
save  as  herein  provided,  no  rights,  authorities,  privileges,  or  duties  shall  be 
attached  to  the  office  of  Lord  Clerk-Register. 

"  3.  The  Lord  Clerk-Register  shall,  as  heretofore,  be  keepr  of  the  signet, 
and  shall  continue  to  have  all  the  rights,  authorities,  privileges,  and  duties 
belonging  to  the  office  of  such  keeper,  including  the  right  of  appointing  a 
deputy-keeper  and  the  officers  in  the  Signet  Office. 

"  4.  The  Lord  Clerk-Register  shall  continue  to  have  all  the  rights,  authori- 
ties, privileges,  and  duties  heretofore  belonging  to  or  exercised  by  the  Lord 
Clerk-Register,  at  or  in  connection  with  the  election  of  representative  Peers  of 
Scotland. 

"  5.  The  right  of  appointing  to  the  office  of  Deputy  Clerk-Register  shall  bo 
vested  in  the  Commissioners  of  her  Majesty's  Treasury;  and  the  right  of 
making  or  nominating  to  or  approving  of  appointments  to  any  other  offices 
now  vested  in  the  Lord  Clerk-Renster  shall  m  vested  in  one  of  her  Majesty's 
Principal  Secretaries  of  State,  who  shall  have  power,  with  the  consent  of  the 
Commissioners  of  her  Majesty's  Treasury,  to  regulate  any  of  such  offices,  and, 
with  ^e  like  consent,  to  change  the  designations  thereof,  and  the  terms  on 
which  appointmento  shall  be  made  thereto. 

"6.  The  right  of  appointing  deputies,  assistants,  clerks,  and  such  other 
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officers  $B  Txu^  be  necesaai^  in  ^e  Qeneral  B^iister  of  Satines  «nd  the  Ge&eial 
Regbter  of  Homings,  Inhibitions,  and  Adjudications  shall  hereafter  be  vestod 
in  the  Commissioners  of  her  Majestt^s  Treasury. 

"7.  One  of  her  Majesty's  Principal  Secretaries  of  State  may  exercise  or 
discharge  any  right,  authority,  or  duty,  or  do  any  act  or  thing  not  herein- 
before  mentioned,  heretofore  authorized  or  required  to  be  exercised,  dischai^^. 
or  done  by  the  Lord  Clerk-Reffister ;  and  any  reports,  acts,  or  things  required 
to  be  made  or  done  to  or  in  relation  to  the  Lord  Clerk-Register  by  or  under 
any  Act  of  Parliament,  law,  or  custom,  shall,  except  in  so  far  as  otherwise 

Srovided  by  this  Act,  be  made  or  done  to  or  in  relation  to  such  Secretary  of 
Ute. 

^  8.  Wherever  under  the  present  law  and  practioe  an  order  may  be  made 
by  any  court  or  judge  for  the  production  or  exhibition  by  the  Lord  Clerk- 
Register  of  any  writ  or  document  in  public  custody,  such  order  may  hereafter 
be  made  and  enforced  against  any  principal  officer  having  the  custody  of  such 
writ  or  document 

"  9.  All  minutes  and  regulations  made  in  pursuance  of  this'  Act  shall  be 
laid  before  Parliament  within  one  month  after  they  are  made,  if  Parliament  be 
then  sitting,  and  if  Parliament  be  not  then  sitting,  within  one  month  after  the 
beginning  of  the  then  next  session  of  Parliament 

^  10.  lliis  Act  may  be  cited  for  all  purposes  ae  the  '  Lord  Clerk-Register 
(Scotland)  Act,'  1878." 

New  Form  of  Commission  of  a  Sheriff-SuidittUe, — ^"  Victobia  R — 
Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  our  trusty  and 
well-beloved  Charles  Rampini,  Esquire,  Advocate,  greeting. 

"  Whereas,  by  an  Act  passed  in  the  fortieth  and  forty-first  year 
of  our  reign,  intituled  'The  Sheriff  Courts  (Scotland)  Act,  1877,' 
it  is  amongst  other  things  enacted  that  from  and  after  the  passing 
of  the  aforesaid  Act  the  right  of  appointing  to  the  salaried  office 
of  Sheriff-Substitute,  heretofore  belonging  to  Sheriffs,  shall  be 
transferred  to,  vested  in,  and  exercised  by  us,  our  heirs  and 
successors,  on  the  recommendation  of  one  of  our  Principal 
Secretaries  of  State.  And  whereas  the  office  of  Sheriff-Substitute 
of  the  shire  of  Orkney  and  Zetland  is  now  vacant  by  the  resigna- 
tion of  Andrew  Mxhub,  Esquire:  now  know  ye  that  we,  being 
well  satisfied  with  the  loyalty  and  abilities  of  you,  the  said 
Charles  Eampini,  have  nominated,  constituted,  and  appointed, 
and  do  by  these  presents  nominate,  constitute,  and  appoint  you, 
the  said  Charles  Rampini,  to  be  salaried  Sheriff-Substitute  of  the 
shire  of  Orkney  and  Zetland:  declaring  that  you,  the  said 
Charles  Rampini,  are  required  generally  to  reside  and  attend  for 
the  performance  of  your  duties  at  Lerwick,  or  at  such  other  place 
as  may  be  from  time  to  time  prescribed  by  one  of  our  Principal 
Secretaries  of  State. 

"  Given  at  our  court  at  Saint  James's,  the  thirteenth  day  of  May 
1878,  in  the  forty-first  year  of  our  reign. 

**  By  Her  Majesty's  command.  R  Asshbton  Cross." 

This  Commission,  curiously  enough,  bears  no  reference  to  the 
Act  33  &  34  Vict.  c.  86  passed  in  1870.  By  that  Act,  which 
was  passed  after  Mr.  Mure's   appointment  as  a  Substitute  of 
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Orkney  and  Zetland  by  the  then  Sheriff  of  Orkney  and  Zetland, 
not  only  was  a  new  combination  of  the  counties  of  Orkney  and 
.Zetland  made  so  as  to  make  a  new  Sheriffdom  of  Caithness, 
Orkney,  and  Zetland  (sec.  3),  but  it  was  provided  that  "  every  union 
of  counties  into  one  Sheriffdom,  under  the  provisions  of  this  and 
the  recited  Act  (16  &  17  Vict.  c.  92,  passed  in  1853),  or  either 
of  them,  shall  be  deemed  to  be  a  complete  union  to  all  intents  and 
purposes  in  so  far  as  regards  the  jurisdiction,  powers,  and  duties  of 
the  Sheriff  and  his  Substitutes. . . .  And  the  several  counties  of  any 
such  united  Sheriffdom  shall  not  thereafter  be  regarded  as  separate 
Sheriffdoms  or  jurisdictions,  but  as  one  Sheriffdom  and  jurisdiction 
80  far  as  regards  the  i)Owers,  duties,  rights,  and  privileges  of  the 
Sheriff  and  his  Substitute"  (sec.  12).  Mr,  Mure  thus  undoubtedly 
became  in  1870  a  Sheriff-Substitute  of  the  Sheriffdom  of  Caithness, 
Orkney,  and  Zetland,  and  yet  his  successor  in  1878  is  only 
appointed  "  Sheriff-Substitute  of  the  shire  of  Orkney  and  Zetland.** 
Although  the'  Commission  states  that  it  is  the  fact  of  the  ofiBce 
"  now  vacant  by  the  resignation  of  Andrew  Mure,  Esquire,"  which 
has  led  to  the  appointment,  the  appointment  has  thus  not  been 
made  in  terminis  to  the  oflSce  which,  under  the  Act  of  1870,  Mr. 
Mure  had  for  eight  years  filled. 

While  the  Commission  bears  no  reference  to  the  Act  of  1870, 
that  Act  must  have  been  under  the  notice  of  the  draftsman, 
because  the  declaration  adjected  as  to  residence  is  framed  in  terms 
of  the  14th  section  of  the  Act  This  comes  of  Scotch  Commissions 
being  prepared  in  the  Home  Office  at  London. 

Appointment  of  a  TtUor-at-law  in  a  Sheriff  Court. — On  the  24th 
ult.  Sheriff  Guthrie  of  Glasgow  was  asked  to  perform  the  now 
somewhat  unusual  duty  of  appointing  a  tutor-at-law  to  a  pupiL 
Evidence  of  intimation  of  the  brief  having  been  duly  proclaimed  at 
the  Market  Cross  was  produced,  aft«r  which  a  jury  of  fifteen  was 
empanneled,  who  heard  evidence  as  to  who  was  the  next  male 
agnate,  above  twenty-five,  of  the  pupil.  Having  returned  their 
verdict,  the  Sheriff  retoured  the  brief  to  Chancery  in  common  form. 
It  is  said  that  a  case  of  the  kind  has  not  occiured  for  fourteen 
years. 

Appointment, — ^Mr.  Charles  J.  G.  Rampini,  Advocate,  has  been 
appointed  by  the  Crown  to  the  Sheriff-Substituteship  of  Orkney 
and  Zetland,  at  Lerwick,  vacant  by  the  resignation  of  Mr.  Andrew 
Mure,  who  has  resumed  his  practice  at  the  bar.  Mr.  Bampini  was 
called  to  the  bar  in  1865,  and  was  appointed  a  District  Court 
Judge  in  Jamaica  in  1867;  his  health,  however,  compelled  him 
to  leave  that  country  last  year.  We  believe  that  Mr.  Bampini  gave 
general  satisfaction  in  the  discharge  of  his  judicial  duties  in 
Jamaica,  and  he  brings  to  his  new  sphere  of  work  much  experience 
of  a  very  useful  and  practical  kind.  As  he  is  the  first  Sheriff- 
Substitute  appointed  under  the  late  Act,  we  give  the  terms  of  his 
Commission  above. 
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SHERIFF  COURT  OF  CAITHNESS. 
Sheriflb  Thoms  and  Russsu.. 

THK  CAITHNESS  BOAD  TBU8TEB8. 

In  this  case  the  Road  Trustees  craved  the  Sheriff  to  grant  an  interdict  to 
prohibit  the  defender  from  using  a  traction  engine,  so  long  as  the  wheels 
thereof  were  not  cylindrical  and  smooth-soled,  or  used  with  shoes  or  other 
bearing  surface  of  a  width  of  not  less  than  nine  inches,  as  required  by  law. 
Mr.  Lyon  insisted  that  the  wheels  were  conform  to  the  provisions  of  the 
"  Locomotive  Act,  1861,*'  and  from  the  following  interlocutor  by  the  Sheriff- 
Substitute  it  will  be  seen  that  the  action  was  decided  in  all  points  in  favour 
of  the  defender : — 

"  Wick,  2Sth  March  1878.— The  Sheriff-Substitute  haviufj  considered  the 
petition  for  interdict  with  defences  thereto,  closed  record,  joint  minute  for 
parties,  writings  produced,  proof  adduced,  heard  parties'  procurators,  and 
advised  the  cause  :  Finds  that  the  wheels  of  the  traction  engine  used  by  the 
defender  are  constructed  within  the  meaning  and  terms  of  the  third  section  of 
the  Act  24  &  25  Vict  c.  70,  being  the  last  Act  for  regulating  the  use  of 
locomotives  on  turnpike  and  other  roads,  and  therefore  recalls  the  interim 
interdict  pronounced  by  him  on  11th  February  last,  and  finds  the  pursuers 
liable  to  tne  defender  in  expenses,  allows  an  account  thereof  to  be  lodged,  and 
when  lodged  remits  the  same  to  the  auditor  of  Court  to  tax  and  report,  and 
decerns.  HAJaLTON  Russeu 

"  Note. — The  Sheriff-Substitute  in  this  case— a  case  of  no  little  importance 
to  the  pursuers,  owners  of  traction  engines,  and  agricultural  interests  in  general 
— ^finds  it  impossible  to  get  rid  of  the  practical  evidence  which  has  been 
adduced  for  the  defender  and  not  controverted  by  any  similar  kind  of  evidence 
on  the  part  of  the  pursuers.  To  his  mind  it  is  perfectly  clear,  on  a  fair  inter- 
pretation of  the  portions  of  the  Act  bearing  on  the  question,  together  with  the 
evidence  before  him,  that  the  wheels  have  been  constructed  in  conformity 
therewith.  He  has  no  doubt  whatever  as  to  their  being  cylindrical — the 
hinder  ones  with  shoes,  and  both  fore  and  hind  having  a  bearing  surface  sutfi- 
cient  to  the  requirements  of  the  Act,  and  that  consequently  the  pursuers  have 
no  legal  claim  against  the  defender  for  any  alleged  damage  occasioned  to  the 
roads,  bridges,  and  cross-drains  under  their  control,  or  any  of  them.  The  par- 
ticular portions  of  the  section  bearing  upon  the  question  read  as  follows : — 'That 
every  locomotive  drawing  any  waggon  or  carriage  shall  have  the  tires  of  the 
wheels  not  less  than  nine  inches  in  width,'  and  '  the  wheels  of  every  locomo- 
tive shall  be  cylindrical  and  smooth-soled,  or  used  with  shoes  or  other  bearing 
surface  of  a  width  of  not  less  than  nine  inches.'  It  will  be  noticed  that  the  '  or ' 
after  the  word  *  soled'  makes  it  alternative  or  optional.  Now  what  evidence 
is  there  that  these  requirements  have  been  complied  withi  There  is  here 
a  traction  engine  admittedly  of  ten  tons'  weight  on  four  wheels — two  in  front 
and  two  behind.  The  question  at  issue  between  the  parties  is  as  to  the  con- 
struction of  these  wheels.  The  contention  of  the  pursuers  is  that  the  wheels 
of  the  locomotive  or  traction  engine  are  not  cylindrical  or  smooth-soled,  or  used 
with  shoes  or  other  bearing  surface  of  a  width  not  less  than  nine  inches, 
while  that  of  the  defender  is  principally  that  thev  are  in  conformity  with  the 
Locomotive  Act  of  1861.  Have  the  pursuers  substantiated  their  averments, 
or  has  the  defender  his )  The  only  practical  evidence  adduced  by  the  pursuers 
(and  this  is  purely  a  practical  and  mechanical  case)  is  that  of  their  road  surveyor. 


SHBfilFF  COURT  BEPORTEB.  323 

Mr.  Hairison — ^hig  evidence  'being  to  some  extent  corroborated  by  that  of  the 
witness  Munro  employed  by  the  petitioners  to  take  the  various  measurements 
spoken  to  by  him.  It  is  right  to  notice,  however,  that  both  these  witnesses 
have  no  mechanical  experience  whatever  (Harrison,  d.  5  B,  and  Munro, 
p.  16  B).  Against  this  evidence  the  defender  has  adducea  at  least  three  practi- 
cal engineers,  whose  testimony,  in  the  view  of  the  Sherifif-Substitute,  consider- 
ably outweighs  that  of  the  pursuers'  witnesses  in  regard  to  the  mechanical 
constructions  and  bearing  weight  of  the  wheels  of  the  engine  in  Question,  and 
the  Sheriff-Substitute  has  therefore  no  option  in  the  matter,  and  he  has  found 
for  the  defender  accordingly. 

'^  The  notice  of  the  Sheriff-Substitute  was  during  the  course  of  the  debate 
before  him  directed  to  a  case,  said  to  be  parallel  wim  the  present  one,  decided 
in  the  Exchequer  Division,  16th  January  1877,  Stringer  v.  Sykes^  in  which  it 
was  held  that  the  bearing  surface  not  being  continuous,  the  engine  was  not  in 
conformity  with  the  Act.  But  with  the  contentions  in  that  case — in  which 
the  individual  opinions  of  the  judges  appear  to  be  different,  although  the 
decision  of  Chief-Baron  Kelly  was  acquiesced  in  by  Baron  Cleasby — ^the 
Sheriff-Substitute  has  nothing  to  do,  as  he  holds,  irrespective  of  a  known  prin- 
ciple in  mechanics,  that  it  has  been  satisfactorily  proved  from  the  evidence 
aaduced  in  the  present  case  that  the  wheels  with  shoes,  such  as  those  in 
question,  must  and  de  facto  have  a  bearing  surface,  be  it  continuous  or  other- 
wise, in  conformity  with  the  Act 

*'  In  regard  to  the  question  of  damase  alleged  to  have  been  occasioned  to  a 
certain  bridge  or  briages,  and  a  cross-£mn  or  drains  under  the  control  of  the 
pursuers,  a  question  of  great  importance  arises,  and  that  is,  Are  the  roads,  bridges, 
and  cross-drains  in  such  a  sufficient  state  of  repair  as  to  sustain  or  bear  the  weight 
of  traction  engines,  allowed  by  Act  of  Parliament,  and  of  authorized  and  known 
weight,  travelling  over  them  1  The  Sheriff-Substitute  is  of  opinion  that  the 
defender  might  have  brought  testimony  as  to  when  such  briages  and  drains 
were  last  repaired,  and  generally  as  to  tneir  stability  ;  but  as  he  has  decided  the 
case  ut  supra  he  only  deems  it  necessary  to  draw  the  attention  of  the  pursuers 
to  the  matter,  in  order  that  they  may  have  defects  such  as  indicated,  if  any 
there  be,  remedied.  H.  R." 

The  case  was  appealed  to  the  Sheriff,  who  has  issued  the  following  inter- 
locutor : — 

"  H^ick,  9ih  April  1878. — The  Sheriff  having  heard  parties'  procurators,  and 
considered  the  pursuers'  appeal  and  whole  process,  sustains  the  said  appeal  and 
recalls  the  interlocutor  submitted  to  review:  Finds  (1)  that  the  locomotive 
engine  complained  of  has  front  wheels  with  a  sole  of  twelve  inches  in  breadth, 
and  a  ring  in  the  centre  of  the  sole  six  inches  wide,  which  ring  projects  half 
an  inch  from  the  rest  of  the  sole ;  (2)  that  this  ring  is  not  a  shoe ;  (3)  that  the 
front  wheels  of  this  engine  have  not  any  other  bearing  surface  of  a  width  of 
nine  inches ;  (4)  that  the  front  wheels  of  this  engine  are  not  smooth-soled ;  (5) 
that  the  £ront  wheels  of  this  engine  are  not  in  conformity  with  the  provisions 
of  section  3rd  of  the  Act  24  &  25  Vict  c  70  (Locomotive  Act,  1861),  which 
require  that  'the  wheels  of  every  locomotive  shall  be  cylindrical  and  smooth- 
soled,  or  used  with  shoes  or  other  bearing  suri'ace,  of  a  width  not  less  than 
nine  inches,'  and  are  prohibited  by  the  Act  to  be  used  on  any  locomotive 
engine  on  any  turnpike  or  other  road  within  the  meaning  of  the  Act ;  and 
(6)  that  the  roads  mentioned  in  the  prayer  of  the  petition  are  turnpike  or  other 
roads  within  the  meaning  of  said  Act:  Therefore,  grants  interdict  against  the 
respondent  in  terms  of  the  prayer  of  the  petition,  and  decerns  with  expenses, 
including  those  of  the  apjMial,  in  fjAVOur  of  the  pursuers,  as  the  same  may  be 
taxed.  Qeo.  £L  Thomb. 

''  Note, — The  Sheriff  was  very  much  impressed  by  the  argument  in  support 
of  the  defender  and  respondent^  third  plea  as  now  amended.  The  responaent 
ugued  that  this  petition,  as  an  application  for  interdict,  and  not  to  recover 
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penalties  for  breach  of  the  third  section  of  the  Act  24  &  S6  Vict,  c  70 
(Ix>coTnotive  Act,  1861),  was  incompetent  He  maintained  that  there  is  a  dis- 
tinction drawn  in  the  Act  between  breaches  of  it  which  only  infer  pecuniary 
penalties  (sections  3,  8,  11,  and  12),  and  iUegal  Acts  to  which  no  penalties  are 
attached,  and  which,  bein^  illej^l,  may  be  stopped  by  interdict  (sections  4,  9, 
and  9).  This  derived  confirmation  from  sections  7  and  13,  whereby  actions  at 
law  are  declared  competent  in  certain  specitied  ca^es.  The  case  in  the  Ex- 
chequer Court,  quoted  by  the  pursuers.  Stringer  v.  Syket,  16th  Januaiy  1877, 
II.  Law  Reports  (appeal  cases)  240,  it  was  maintained,  8tren|(thened  this 
argument  as  to  the  incompetency  of  resort  to  interdict,  because  it  was  only  a 
prosecution  for  penalties  K>r  breach  of  section  3.  The  remedy  other  than  a 
suit  for  the  penalties  was  })roYided  by  section  5,  which  gives  power  to  the 
Secretary  of  State  to  prohibit  the  use  of  locomotives  destructive  to  highways, 
the  case  alleged  here.  Section  5  does  not,  in  the  Sheriff's  opinion,  oust  the 
Sheriffs  jurisdiction,  if  the  breach  of  section  3  by  the  respondent  is  otherwise 
illegal  and  open  to  interdict 

'*  To  ascertain  whether  this  breach  is  so  illegal  as  to  be  open  to  interdict, 
depends  on  an  examination  of  the  whole  Act  Although  it  does  not  use  the 
words  '  it  shall  not  be  lawful '  as  regards  all  the  Acts  it  prohibits,  it  shows  by 
some  of  its  sections  that  Acts  prohibited  under  penalties  are  equally  unlawful 
as  Acts  to  which  no  penalty  is  attached.  Thus  sections  9  and  11  not  only  say 
that  the  Acts  which  they  prohibit  '  shall  not  be  lawful,'  but  attach  penalties 
to  any  offence  against  its  provisions.  Section  11  enacts  that  a  locomotive  shall 
not  bie  driven  idong  a  public  road  at  a  greater  speed  than  ten  miles  an  hour, 
nor  through  a  town  or  village  at  a  greater  speed  than  five  miles  an  hour.  In 
the  public  interests  it  would  be  to  be  regretted  if  interdict  were  not  available 
to  stop  this  illegality  as  well  as  public  danger  in  the  future,  as  well  as  an 
action  to  recover  a  penalty  to  punish  the  offence  in  the  past 

"  Further,  as  the  penalties  under  the  Act  are  cenerally  recoverable  only 
before  the  Justices  of  Peace,  it  would  require  special  provisions  to  deny  to  the 
Sheriff  power  to  prevent  what  the  Legislature  nas  out  and  out  prohibited.  A 
rich  offender  might  also  be  prepared  to  pay  repeated  penalties,  and  would  thus 
be  privileged  to  continue  tne  prohibited  offences  if  interdict  bv  the  Sheriff 
were  not  available.  The  defender's  construction  of  the  Act  would  also  seem  to 
involve  immunity  from  claims  for  damages  occasioned  by  the  engine,  and 
recoverable  at  common  law.  These  considerations  influence  the  Sheriff  in 
repelling  the  plea  to  the  competency  of  the  present  application. 

"  The  Shenff  agrees  with  the  Sheriff-Substitute,  that  the  back  or  hdnd  wheels 
of  the  locomotive  complained  of  are  not  in  breach  of  section  3  of  the  statute. 
The  case  of  Stringer  v.  Sykes  against  this  view  is  nothing  but  a  decision  of 
Justices  of  the  Peace ;  for  the  two  judges  of  appeal.  Barons  Kelly  and  Cleasby, 
differed,  and  hence  their  decision  was  affirmea.  The  Sheriff  is  of  opinion  with 
the  Sheriff-Substitute,  that  Baron  Cleasby,  who  was  for  reversing  the  Justices' 
decision,  had  tlie  stronger  position.  The  use  of  soles  in  the  Act,  as  opposed  to 
a  smooth-soled  wheel,  or  a  wheel  with  another  kind  of  bearing  sur£aoe,  would 
otherwise  be  unintelligible. 

"  But  the  Sheriff  differs  from  the  Sheriff-Substitute  as  to  the  front  wheels  of 
this  locomotive  engine.  The  projecting  ring,  six  inches  wide,  in  the  centre  of 
the  twelve-inch  sole  which  projects  half  an  inch,  is  not  a  shoe,  and  is  incon- 
sistent with  the  provision  that  where  there  are  no  shoes  the  wheel  is  to  be 
smooth-soled,  or  is  otherwise  to  have  a  bearing  surface  of  nine  inches.  On 
this  ground,  the  Sheriff  has  reversed  the  interlocutor  appealed  against^  with 
expenses.^ 
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SHERIFF  COURT  OF  BANFFSHIRE. 
Sheriffs  Bell  and  Scott  Moncbieff. 

HUNRO  PSTITIONSB. 

Cenio  honorum — Proper  form  of  petition — Act  of  Sederunt,  Bth  June  1839 — 
Sheriff  Court  Act,  1876. — ^This  was  an  application  for  the  benefit  of  ceesio 
bonorvm,  in  which  the  Sheriff-Substitute  (Scott  Moncrieff)  granted  interim 
protection.    The  following  note  accompanied  his  interlocutor  : — 

"  It  was  objected  by  the  agent  for  the  opposing  creditor  that  this  petition  for 
cessio  is  not  in  the  form  prescribed  by  the  Act  of  Sederunt  relative  to  the  Act 
of  King  William  IV.  The  Sheriff-Substitute,  without  expressing  any  opinion  as 
to  the  competency  of  still  using  that  form,  is  of  opinion  that  the  present  one  is 
unobjectionable.  It  is  as'  nearly  as  may  be  that  provided  by  the  Act  of  1876 
for  actions  in  the  Sheriff  Court,  and  cesslos  can  now  only  be  obtained  by  raising 
an  action  in  the  Sheriff  Court."  * 

The  opposing  creditor  appealed  to  the  Sheriff  (Bell),  who,  on  13th  April 
1878,  pronounced  the  following  interlocutor  : — 

"  The  Sheriff  recalls  the  interlocutor  appealed  against :  Allows  the  petitioner 
Munro  to  amend  his  petition  so  as  to  make  it  coirespond  with  the  Act  of 
Sederunt  6th  June  1839,  and  in  order  thereto  to  lod^e  within  four  days  a 
minute  of  amendment,  and  continues  the  protection  until  recalled  by  an  order 
of  Court  Ben.  R.  Bell. 

"  Note, — When  there  is  an  Act  of  Parliament  declaring  the  order  of  pro- 
cedure, not  merely  the  easiest,  but  also  the  safest  course,  is  to  follow  the  direc- 
tions of  the  Legislature.  There  is  a  frequent  propensity  to  imagine  that 
something  wiser  than  the  Parliamentary  enactment  has  been  discovered;  and  it 
cannot  be  pronounced  to  be  necessarily  impossible  that  the  new  discoveiy  may 
display  more  wisdom  and  expediency  than  the  Le^slature.  But  then,  unfortu- 
nately, it  has  not  the  same  authority.  And  this  is  especially  to  be  attended  to 
when  the  proceeding  in  question  is  one  which  is  only,  and  as  a  novelty,  ren- 
dered competent  by  the  statute  which  dictates  the  forms.  Jurisdiction  in  the 
process  of  eeseio  bonorum  was  first  conferred  upon  the  Sheriff  Couil;  by  the  Act 
6  &  7  Will.  lY.  c.  56.  But  b^  section  nrst  it  is  expressly  enacted  that 
the  Sheriff  shall  only  'possess  jurisdiction  in  actions  of  cesdo  bonorum  brought 
before  him  in  manner  hereinafter  provided.'  Actins  under  this  statute,  the 
Lords  of  Session  passed  the  Act  of  Sedenmt,  6th  June  1839,  in  order,  as  it 
states,  *to  regulate  the  procedure  in  processes  of  ceeeio  bonorum  in  Sheriff 
Courts,  so  as  to  render  the  eame  as  nearly  uniform  as  possible  in  all  the  Sheriff 
Courts.'  And  with  this  view  the  Lords,  inter  alia,  enacted  that  the  process 
shall  commence  by  a  petition  drawn  in  a  certain  form,  which  they  set  forth  at 
full  in  Schedule  A.  Section  first  expressly  declares  that  *  all  petitions  for  the 
benefit  of  ceeeio  bonorum  presented  to  the  Sheriff  shall  be  framed  in  terms  of  6 
&  7  Will.  IV.  c.  56,  sec.  3,  and  shall  be  in  the  form  of  Schedule  A  hereto 
annexed.'  Now  this  form  cannot  be  departed  from  unless  it  has  been 
abolished  by  the  Sheriff  Court  Act  of  1876  ;  but  that  can  only  be  if  the  whole 
branch  of  the  Act  Will  IV.  applicable  to  the  Sheriff  Court  and  the  Act  of 
Sederunt  6th  June  1839  have  been  abolished.  The  Act  of  1876  contains  no 
special  abolition  of  the  form  of  process  enacted  by  those  Acts.  It  cannot,  there- 
fore, supersede  the  form  of  process  unless  it  has  set  aside  the  whole  of  these 
Acts  in  toto.  But  that  it  has  not  done.  It  has  expressly  done  the  reverse,  for 
it  provides,  sec.  26  (2),  that  the  petitioner  '  shall  be  entitled  to  raise  an  action 
in  the  Sheriff  Court  praying  mr  interim  protection  and  for  decree  of  ceeKia 
bonorum  under  the  Act  of  the  6th  and  7th  years  of  the  reign  of  King  William  IV., 
chapter  56,  as  amended  by  this  Act.'  There  follow  no  doubt  various  amendments 
in  subsections  3, 4, 5,  of  sec.  26.  But  not  one  of  these  touches  the  form  of  the  peti- 
tion; and  the  specifications  particularly  of  these  amendments  show  all  the  more 
that  when  there  is  no  amendment  or  alterations  specified  the  former  rules  stand. 
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'*  In  particular,  there  was  a  pecnliar  and  now  inconvenient  mle  about  tbe  fomi 
of  reclaiming  against  certain  interlocutors,  and  this  is  altered  by  subsection  (4)» 
But  this  just  makes  it  more  certain  that  the  form  of  process  under  the  Act  of 
William  lY.  and  Act  of  Sederunt  of  1839  are  not  generally  abolished, 
otherwise  it  would  have  been  absurd  to  abolish  seoamtun,  the  rule  rq;ulating 
appeals,  which,  upon  the  supposition  of  a  general  overturn,  must  have  disap- 
peared along  with  the  rest.  It  is  indeed  contended  that  the  form  of  petition  in 
sec.  6  of  the  Act  of  1876  is  extended  to  actions  of  ceuio  hmiorunL  But  if  so, 
then  the  form  of  warrant  contained  in  the  same  section  must  of  necessity 
equallv  apply,  and  it  is  plainly  impossible  that  this  could  have  been  intended. 
Indeed  it  is  impossible  to  stop  short  even  after  the  warrant  If  the  Act  of 
1876  prescribes  a  form  of  petition  and  of  the  warrant  to  be  written  on  it,  then 
it  equally  extends  to  this  very  peculiar  description  of  action,  many  other  things 
to  be  observed  which  are  essentially  incompatible  with  the  objects  and  nature 
of  such  an  action  ;  and  the  incompatibility  is  radical  and  fundamental  The 
process  of  cesavo  bonorum  is  not  like  any  ordinary  action  levelled  against 
a  definite  defender ;  it  is  like  a  process  of  multiplepoinding  directed  against  all 
comers.  And  the  consequence  is,  that  it  cannot  oy  any  possibility  l)e  conducted 
and  carried  out  to  a  conclusion  in  the  manner  prescribed  for  ordinary  actions 
by  the  Act  of  1876.  If  the  action  must  commence  under  the  forms  of  1876, 
and  cannot  be  conducted  under  those  forms  to  a  termination,  at  what  point  is 
the  Act  of  1876  to  be  thrown  overboard,  and  the  Act  of  William  IV.  returned 
to  ?  It  is  perfectly  plain  that  there  is  no  point  anywhere  at  which  this  act  of 
tergiversation  can  be  perpetrated  unless  this  is  done  in  the  middle  of  sec  6. 
The  latter  part  of  the  Sheriff  Court  Act  of  1876,  section  6,  cannot  by  any  possi- 
bility be  intended  to  work  along  with  sections  4,  5,  6,  and  others  of  the 
Act  of  William  IV.  And  it  is  impossible  to  attach  one  interpretation  to  the 
beginning  of  a  section,  and  to  give  an  opposite  meaning  to  the  second  part  of 
the  same  section. 

"  Supposing  the  present  stage  got  over,  how  are  sections  16  and  18  of  the  Act 
of  1876  to  be  complied  with  in  any  way  compatible  with  the  purpose  and  nature 
of  the  actions? 

"  Nay,  how  has  this  very  first  step  of  all  been  accomplished  ?  Has  not  the 
petitioner  stumbled  on  the  very  threshold  ?  The  very  form  which  the  peti- 
tioner undertakes  to  follow  runs  in  the  statute  thus  :  A.  B.  (design  him),  pur- 
suer against  C.  D.  Tdesign  him),  defender.  What  has  the  petitioner  made  of 
this  C.  D.  Mesign  nim),  defender?  He  will  say  that  he  omitted  this  because 
there  is  no  defender.  Well,  that  just  shows  that  the  process  of  cesHo  bonorum  is 
one  to  which  the  form  in  Schedule  A  of  the  Sheriff  Court  Act  of  1876  does  not 
and  cannot  apply.  This,  like  some  other  matters  already  noticed,  is  no  mere 
technical  puzzle  ;  it  enters  into  the  very  nature  of  such  a  process.  If  it  had 
been  intended  to  set  aside  the  forms  in  use  for  a  process  of  cessio  honoruTny  it 
would  have  been  indispensable  to  provide  some  rules  applicable  to  such  a  pro- 
cess as  has  been  done  with  regard  to  the  action  of  multiplepoinding. 

**  In  short,  it  is  impossible  to  substitute  the  form  of  petitions  in  ordinary 
actions  under  the  Act  of  1876  for  the  form  in  the  Act  of  Sederunt  of  6th  June 
1839,  under  the  Act  of  William  IV.,  without  sweeping  away  the  whole  pro- 
vision of  both  those  Acts  with  regard  to  the  calling  of  creditors,  the  insolvents' 
attendance  for  examination,  the  summary  discussion,  and  other  relative  matters 
which  evidently  neither  was  nor  possibly  could  be  intended. 

**  The  amendment  now  allowed  is  certainly  violent.  But  a  case  affecting 
personal  liberty  may  admit  of  some  stretching  of  ordinary  rules.     B.  L.  B." 

A  ct. — Colville. Alt — George, 

SHERIFF  COURT  OF  ZETLAND. 
Sheriff  Thoxb. 

RUSSELL  V,  WALKER  AND  OTHERS. 

This  was  an  action  for  ^£103,  8s.  lOd.  brought  bv  a  builder  for  work  done  in 
-section  of  a  house  and  other  premises  at  Scalloway,  on  land  to  which  the 
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only  title  was  a  lease  which  came,  at  the  Whitsunday  preceding  the  commence- 
ment of  the  pursuer's  work,  to  be  held  by  the  three  defenders,  one  of  whom 
was  bankrupt  The  two  solvent  defenders  stated  a  defence  on  the  eround  that 
they  were  not  in  reality  lessees  along  with  the  bankrupt  defender,  but  merely 
held  two-thirds  of  the  lease  as  a  security  for  advances  to  the  other  defender. 
The  Sheriff-Substitute  (Mr.  Mure)  pronounced  this  interlocutor  and  note : — 

*'  Lennieky  23re{  March  ISVS.^-The  Sheriff-Subetitute  having  heard  parties, 
and  considered  the  closed  record,  proof,  and  productions^  Finds  in  pQint  of 
fact— (1)  That  under  the  lease  and  assignation  thereof,  No.  8  of  process,  the 
defenders,  John  Walker  and  William  Stevenson  Smith,  were  vested  with  a 
joint  right  equally  with  the  assignor,  Robert  Scott,  share  and  share  alike,  in 
the  piece  of  ground  and  subjects  described  in  said  lease,  and  that  that  joint 
interest  was  acquired  by  the  said  defenders  and  assignor  as  from  Whitsunday 
1876;  (2)  that  about  and  after  the  said  date  of  Whitsunday  1876  the  pursuer 
executed  the  work  and  supplied  the  material  stated  in  the'  account,  l^o.  5  of 
process,  on  a  house  and  stores  being  erected  on  the  said  piece  of  ground  in  said 
lease ;  (3)  that  the  pursuer  was  instructed  by  the  said  Robert  Scott,  one  of 
the  joint  lessees,  to  execute  the  said  work  and  supply  the  said  material,  the  said 
Rol>ert  Scott  being  pnapositut  tugotiis  in  the  matter ;  (4)  that  both  the  defen- 
ders Walker  and  Smith  knew  of  the  building  being  proceeded  with  on  the 
ground  of  the  said  lease,  and  have  each  retained  his  third  pro  indiviso  share  of 
the  lease  as  his  absolute  property,  and  have  taken  benefit  from  the  work  done 
and  materials  supplied  by  the  pursuer ;  (5)  that  the  said  defenders  have  not 
dealt  with  the  said  lease  as  a  security,  though  Robert  Scott,  the  other  joint 
lessee,  was  sequestrated  while  the  building  vsaB  being  erected :  Finds,  in  point 
of  law,  that  the  defenders  are  jointly  and  severally  liable  to  the  pursuer  in  pay- 
ment of  the  said  account :  Therefore  the  Sheriff-Substitute  decerns  the  defen- 
ders, John  Walker  and  William  Stevenson  Smith,  and  Alexander  Mitchell,  as 
trustees  on  the  sequestrated  estate  of  the  said  Robert  Scott,  but  the  said  Alex- 
ander Mitchell  only  to  the  effect  of  a  constitution  of  the  debt  and  ranking  of 
the  same  on  the  said  sequestrated  estate,  conjunctly  and  severally  to  pay  to  the 
pursuer  the  sum  of  £103,  8s.  lOd.  sterling,  being  the  amount  of  the  said 
account,  but  under  deduction  of  the  sum  of  £1, 6s.  5d.  sterling,  the  value  of  wood 
supplied  bv  the  defenders  to  the  pursuer,  and  used  by  the  latter  in  the  course 
of  the  said  work :  Finds  the  defenders,  John  Walker  and  William  Stevenson 
Smith,  liable  in  expenses :  Allows  an  account  thereof  to  be  lodged  in  process, 
and  remits  the  same  to  the  auditor  to  tax  and  report.  Andrew  Mure. 

^  NoU, — The  defence  to  the  present  action  is  that  the  assignation  of  the 
lease  in  question  was  taken  as  a  securitv  for  advances  by  the  assignees  Walker 
and  Smith,  and  so  both  of  these  gentlemen  distinctly  depone  to  that  effect. 
But  the  legal  result  of  the  case  must  depend  upon  the  real  nature  in  law  of  the 
transaction,  and  not  upon  the  mere  intention  of  the  parties,  or  the  statement 
of  that  intention  now  made.  Light  is  thrown  upon  the  nature  of  the  assigna- 
tion by  the  subsec^uent  effort,  when  the  advances  to  be  made  by  the  defendei>) 
to  Scott  increased  in  amount,  to  procure  from  Scott  an  assignation  of  his  third, ' 
together  with  the  execution  of  a  back  bond.  The  want  of  the  back  boiiii, 
qualifying  the  first  assignation,  is  significative  of  the  real  nature  of  the  trans- 
action, and  leaves  the  matter  in  the  position  of  an  absolute  right  The  parties 
in  law  must  be  held  to  be  in  the  position  of  joint  lessees ;  and  without  analyz- 
ing  the  evidence,  or  contrasting  the  two  sides  which  it  nresents,  the  presump- 
tion of  fact  is  that  a  joint  adventure  would  result  from  tne  right  of  joint  lease 
which  the  parties  had  acquired. 

"Whether  the  matter  he  looked  upon  as  a  joint  lease  or  a  joint  adventure, 
the  liability  of  the  defenders  seems  undoubted.  Hunter,  in  his  law  of 
'Landlord  and  Tenant,'  voL  i.  p.  201,  says, '  A  joint  lease  creates  a  pro  indiviso 
liability  in  each  of  the  lessees.  Each  is  liable  in  iolidum  for  the  rent,  and  for 
performance  of  the  other  prestations,  even  by  possession  in  consequence  of 
tacit  relocation  after  the  expiration  of  the  lease.    Nor  does  the  non-occupation 


328  SHBKIFF  COUfiT  HEPOKTEB. 

and  absence  of  one  exempt  him  &om  liability  for  the  non-observance  cl  the 
prestations  while  the  suoject  was  occupied  by  the  other.'  The  case  of 
Sutherland  ▼.  Bobertion  (1736),  M.  13,979,  refeired  to  by  Mr.  Hunter,  is 
instructive.  There  a  mansion-house  was  let  to  a  lady  and  her  son-in-law: 
the  lady  occupied  the  house,  the  son-in-law  lived  a  good  many  miles  off:  the 
house  was  burned  down  by  the  lady's  fault,  and  the  son-in-law  was  held 
conjunctly  and  severally  liable  with  her  therefor.  The  principle  applies  to 
the  present  case.  Having  taken  a  joint  assi^ation  of  a  lease,  and  juiowing 
that  a  building  was  being  erected  on  the  piece  of  ground  contained  in  the 
lease,  the  defenders,  who  have  retained  their  right,  and  who  are  lucraU  by  the 
work  done  and  materials  supplied  by  the  pursuer,  in  common  sense  and  law 
are  bound  to  remunerate  him,  and  keep  him  free  from  their  co-lessee's  failure 
to  pay  him. 

*'  If,  again,  the  matter  be  looked  at  in  the  light  of  a  joint  adventure,  and  the 
understanding  of  Mr.  Mitchell,  who  was  discounting  the  bills  of  the  parties,  is 
perhaps  the  most  reliable  test  of  the  transaction,  and  points  entirely  in  that 
direction,  then  the  responsibility  of  the  defenders  is  equally  clear.  In  joint 
adventure  '  the  parties  are  responsible  nnguli  in  solidum,  each  being  bound  as 
by  mandate,  express  or  presumed,  for  the  en^gements  of  the  active  partners.' 
(See  MacLaren's  *  Bell's  Commentaries,'  vol.  li.  p.  359.)  Bv  the  verv  nature  of 
the  transaction  a  latent  or  absent  partner  is  liable  as  much  as  the  known  and 
ostensible  partner.  He  who  is  intrusted  with  the  management  binds  all 
interested  in  the  matter,  and  makes  them  responsible  to  third  parties. 

**  No  doubt  this  is  a  hard  case  for  the  defenders ;  but,  as  has  been  said,  hard 
cases  make  good  law.  A.  M." 

The  defenders  Smith  and  Walker  appealed,  and  the  following  is  the 
interlocutor  and  note  of  the  Sheriff  (Mr.  Thoms)  :-— 

"  The  Sheriff  having  resumed  consideration  of  the  appeal  of  the  defenders 
Smith  and  Walker,  with  reclaiming  petition  for  them,  and  considered  the  whole 
process :  Sustains  said  appeal  to  the  effect  of  cancelling  the  evidence  of  Andrew 
Smith  and  Magnus  Manson  in  the  pursuers'  conjunct  probation,  and  deletes 
the  same  accomingly :  Quoad  uUra,  dismisses  said  appeal  and  adheres  to  the 
interlocutor  submitted  to  review :  Finds  neither  party  liable  in  expenses  since 
23rd  March  1878,  and  decerns.  Geo.  n.  Thoms. 

"JVbfe. — The  Sheriff,  to  the  considerations  mentioned  by  the  Sheriff-Sabeti- 
tute  in  his  note,  would  add  a  reference  to  the  defenders'  conduct  in  the  other 
defender  Scott's  sequestration.  They  did  not  in  the  sequestration  take  up  the 
position  which  thev  now  take  up  in  their  defences  to  this  action.  Had  they 
done  so  they  would  have  claimed,  as  creditors  for  their  alleged  advances,  an^ 
valued  in  their  affidavits,  their  alleged  security. 

"The  appellants  were  right  in  objecting  to  the  evidence  of  Andrew  Smith 
and  Magnus  Manson  in  the  pursuer's  conjunct  probation,  as  it  was  not  conjunct 
in  any  way  to  the  defender's  proof.  They  were  brought  to  speak  to  statements 
by  the  defender  Smith  as  to  which  he  had  never  one  question  put  to  him,  and 
this  was  incompetent  alike  in  conjunct  probation  ana  proof  in  chief  {GaU  v. 
Gall,  23rd  Nov.  1870,  9.  Macp.  177).  The  defenders  have  asked  in  their 
reclaiming  petition  to  cancel  this  incompetent  evidence  and  to  that  extent  its 
prayer  has  been  granted.  The  Sheriff  has  very  frequently  had  to  call  atten- 
tion to  the  incompetency  of  such  evidence.  G.  H.  T." 


SHERIFF  COURT  OF  ORKNEY. 

Sheriff  Thoms. 

tulloch's  executor  17.  MARWioK,  et  e  contra. 

Sheriff  Court  Act  of  1876,  sec,  23 — Sheriff  has  no  power  to  allow  more  than  seven 
tUiys  between  proof  and  debate^  however  intricate  the  case^Procedure  v^iere  a  pseudo 
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twhiming  petUion  lodged  in  place  of  a  written  argwmeni. — ^These  are  combined 
actions  of  accounting  relating  to  mercantile  transactions  extending  over  a 
period  of  six  years.  After  a  long  proof  as  to  nearly  all  the  items,  the  Sheriff- 
Substitnte  (Mellis)  pronounced  an  interlocutor  dealing  with  the  details,  and 
making  findings  as  to  each  of  the  disputed  items  on  13th  February  1878.  He 
had,  on  the  motion  of  both  parties,  adjourned  the  debate  for  seven  days  after 
closing  the  proof,  adding  in  a  note  to  the  interlocutor  doing  this,  that  on 
account  of  "  the  intricacy  of  the  details  "  he  was  disposed  to  adjourn,  as  they  had 
moved,  for  fourteen  days.  "  He  considers,  however,  that  sec.  23  of  the  Sheriff 
Court  Act,  1876,  unfortunately  leaves  to  the  Sheriff-Substitute  no  discretion, 
but  to  allow  one  acMoumment  of  debate  for  a  period  not  exceeding  seven  days.'' 
The  debate  lasted  for  two  days. 

The  case  was  appealed  by  Marwick  to  the  Sheriff  (Thoms),  and  he  ordered 
a  reclaiming  petition  within  ten  days  of  the  Sheriff-Clerk's,  dating  the  inter- 
locutor under  sec.  50  of  the  said  Act,  and  answers  within  ten  davs  of  the  lodging 
of  the  reclaiming  petition.  Papers  bearing  these  titles  were  lodged  accordingly, 
and  the  Sheriff  Uiereupon  pronounced  the  following  interlocutor  : — 

"  The  Sheriff  having  resumed  consideration  of  this  appeal,  together  with  the 
papers  called  reclaiming  petition  and  answers  which  have  been  lod^ :  Finds 
that  the  paper  called  a  reclaiming  petition  is  not  a  reclaiming  petition,  inas- 
much as  it  contains  no  arguments  in  sunport  of  the  appeal :  And  of  new 
appoints  a  reclaiming  petition  containing  the  arguments  wnich  the  appellcmt 
has  to  submit  in  support  of  his  appeal,  and  dealing  successively  with  tne  items 
to  which  the  findings  in  the  Sheriff-Substitute's  judgment  relate,  and  the 
details  set  forth  in  the  note  appended  to  that  judgment,  and  setting  forth  the 
proof  that  bears  on  each  item  to  be  lodged  withm  twenty-one  days  from  the  date 
of  this  interlocutor:  Reserving  any  order  for  new  answers  until  it  is  seen  whetJ^er 
a  reclaiming  petition  is  lodged,  which  implements  this  order  and  requires  to 
be  answered:  And  finds  the  appellant  liable  to  Tulloch's  executor  in  expenses 
since  the  date  of  appeal,  19th  February  1878,  including  the  answers  to  uie  so- 
called  reclaiming  petition,  as  the  same  may  be  taxed.  Qeo.  A.  Thoms. 
KiBKWALL,  lit  April  1878. 

"Note. — The  appellant  did  not  minute  his  desire  to  have  the  appeal  disposed 
of  without  written  or  oral  pleading,  as  he  might  have  done.  Accordingly 
written  pleadings  were  ordered  within  what  has  not  been  stated,  and  can 
scarcely  oe  considered,  to  have  been  an  insufficient  period,  seeing  that  the  two 
days'  exhaustive  debate  before  the  Sheriff-Substitute  was  so  recent.  This  order 
has  not  been  implemented  by  the  appellant,  who  has  lodged  merely  a  copy  of  the 
Sheriff-Substitute's  interlocutor  anonote,  extending  to  thirty-four  pages  (in  viola- 
tion of  section  30  of  the  Act  of  1876),  and  a  criticism  of  the  system  of  bookkeeping 
of,  and  the  hues  of  the  ink  used  by,  the  late  Mr.  TuUoch,  extending  to  nineteen 
pages,  without  any  attempt  to  deal  with  the  detailed  items  and  the  beuing  of 
the  evidence  on  them.  The  apology  for  such  conduct  occupies  the  preamble  of 
this  so-called  reclaiming  petition,  and  is  as  follows  : — '  The  reclaimer  respect- 
fully r^rains  firom  following  in  detail  the  line  of  argument  pervading  the  note 
to  tiie  Sh^iff-Substitute's  interlocutor  of  13th  Feoruary  last,  but  which  he 
considerB  to  be  wholly  untenable.'  The  Sheriff  is  unwilling  to  believe  that 
disrespect  to  tiie  Court  was  intended  by  the  appellant  in  thus  withholding  from 
the  Sneriff  that  assistance  to  which,  in  a  case  of  such  intricate  details,  and 
where  the  interlocutor  of  the  Sheriff-Substitute  had  dealt  with  these  exhaus- 
tively, he  was  entitied,  and  which  the  appellant  by  the  course  he  took  led  the 
Sheriff  to  believe  that  he  was  willing  to  afford.  Accordingly  he  has  not  dealt 
with  the  appellant  or  his  agent  on  that  footing. 

"  The  Sheriff  might  have  held  that  the  appellant's  failure  to  obtemper  the 
order  for  written  arguments  entitled  him  to  have  dismissed  the  appeal  by 
default  But  he  prefers  to  adopt  the  course  he  has  taken  by  the  above  inter- 
locutor, and  if  the  provincial  bar  is  not  equal  to  the  occasion  the  vacation 
of  the  Court  of  Session  will  enable  the  services  of  counsel  to  be  obtained. 
VOL.  XXIL  NO.  CCLVin.— JUNE  1878.  2a 


330  ENGUSH,  AHBRICaUf,  130)  COUHXAlb  CASES. 

Aecafdingly  tim»11to  houi  allowed  £or  the  inej^arafioii.af  tke  most  thoroU^ 
arsumenty  and  more  Biav  be  giTenif  timeooBly  applied  for  on  good  cause  ehoim. 
The  ddayJthae  rehddred  neceaeary  is  regietted  by  the  Sberiflf)  but  he  has  given 
TuUoch'B  exeeutoi^  Khe  whok  of  the  expenaesincaned  by  him  dnrhig  the  peiiod 
ivhich  the  appeUant  has  not  utilized  as  he  ought  U;  H.  T." 


fioitB  at  SnsUsh,  Jlmerican,  mtb  Colonial  Casts. 

TRUIi  OJF  EXTRADITED  CRIMINALS  FOR  OFFENCES  NOT 
.    .  NAMED  IN  TREATY. 


'        '   KENtftJCtir  Count  op  Appbals,  April  1*7, 1878. 
C30XM oHwsAura  v*  hawb8«  . 

Th»  right  tf  one  gontinmxmX  to  demand  and  ricdw  from  anoiher  the  custody  of 
an  offenaer  viho  hu  sought  asylum  upon  4ts  soil,  deptnds  upon  the  e^cietena  of 
treaty  ttipuhtwns  between  them,  and  in  all  cases  is  dmved  front,  and  is  measurA 
and  ristncted  by  the  provisions,^  escpress  and  implied^  of  ike  treaty.  A  fugitive 
fr<hn  justice  teas,  under  ihe  provirions  of  the  extradition  treaiy  of  1842,  between  ikis 
country  and  Great  Britain,  surrendered  by  (^  Canadian  authorities  to  be  tried  in 
Kentudty  upon  an  vndietmmt  for  forgery,  ffeld,  that  he  could  not,  whUe  in  the 
custody  of  the  Court,  under  siuai  surrender,  be  tried  upon  an  indictment  for  em- 
l«EsIentene.— Appeal  by  the  Commonwealth  from  an  older  of  the  Kenton 
ChriminAl  Court,  directing  that  the  defendant,  Smith  N.  Hawes,  indicted  for 
embeixlement,  be  not  held  in  custodyy  and  th^t  the  case  against  him  be  not 
placed  on  tk^e  docket    The  mcts  appear  in  the  opinion.  ' 

r.  J5.  Jlf(W»  and  ^.  FT.  Cton^,  for  appeflOant 

/.  0.  Carlisle  and  /.  JT.  Stevenson,  for  appellee.  ' 

I  Li^nxBAY,  C.  J.' .  Smith  N.  Hawes  stood  indicted  in  the  £exiton  Onininal 
Court  for  uttering  forfi[ed  paper  for  embezzlement,  and  also  upon  four  s^pa^a^ 
and  distinct  charges  of  forgery.  He  was  found  to  be  a  resident  of  the  \pwnqf 
London,  14  the  dominion  of  Canada,  and  in  Februarv  1877  was  demanded  by 
the  President  of  the  United  States,  and  surrendered  by  the  Canadian  authon- 
ties  to  answer  three  of  said  charges  of  forgery. 

As  to  the  fourth  charge,  the  evidence  of  his  criminality  was  not  deemed 
sufficient,  and  that  alleged  offence  was  omitted  from  the  warrant  of  extxar 
d^tion« 

!  The  demand  and  surrender  were  made  in  virtue  of  and  pursuant  to  the  tenth 
.article  of  the  treaty  concluded  August  9, 1842,  between  the  Idngdom  of  Great 
Britain  and  the  United  States  of  America. 

The  attorney  for  the  Commonwealth  caused  two  of  tix^  indictments  for 
forgery  to  be  dismissed.  Hawes  was  regularly  tried  under  each  of  Uie  remain* 
ing  two,  and  in  each  case  a  judgment  of  acq^uittal  was  rendered  iA  bis  fovpur 
upon  a  verdict  of  not  guiltv. 

'  Aftet  all  this,  however,  the  oflicers  of  Kenton  county  continued  to  hold  him 
in  custody,  and  finally,  an  motion  of  the  attorney  for  the  Commonwealth,,  one 
of  the  indictments  for  embezzlement  was  set  down  to  be  tried  on  the  6th  day 
of  July  1877.  Further  action  was  postponed  from  timie  to  time  untU  the  2l8t 
of  Aimi^t  1877,  when  Hawes  presented  his  affidavit,  setting  out  «U  the  facta 
attending  his  surrender,  and  tne  purposes  for  which  it  wa^  made,  and  i^oved 
the  Court  to  continue  all  the  indictments  then  pending  against  himi  and  to 
surrender  him  to  the  authorities  of  the  United  States,  to  be  by  them  returned 
or  permitted  to  return  to  his  domicile  and  asylum  in  the  dominion  of  Canada. 
This  motion  was  subsequently  modified  to  the  extent  that  the  Court  was  asked 
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.toflet  aoid^  the  xetnins  of  the  Sheriff  on  Uie  vaiioos  bench  wartB&ts  und^ 
which  he  had  been  arrested,  and  to  release  him  from  eostody.  ; 

,  The  Court,  in  effect^  auatained  thia  modified  motion,  ftnd  ordered  "  that  the 
4»«e8  of  tho  CommofMoeaUh  of  KeiUticky  v.  Smith  N,  Hauau^  for  embeisdemei&l, 
and  jht  uttering  forged  instruments  with  intent,  etc,  be  .contini4ed>  and  be  nol; 
.again  pkoed  on  the  docket  for  trial,  and  that  said  Hawea  be  not  held  in  custody 
until  tibe  furthei?  order  of  this  Court." 

From  said  order  the  Commonwealth  has  prosecuted  this  appeal  It  is  not 
final  in  its  nature^  but  under  the  provisions  of  sections  336  and  337 1  of  the 
Criminal  Code  of  Practice,  it  may  nerertheleBs  be  reviewed  bjr  this  Court. 

It  was  the  opuxion  of  the  learned  judge  (JacikBon)  who  piresided  in  the  Couxt 
below,  that  the  tenth  article  of  the  treaty  of  1842  impliedly  prohibited  the 
government  of  the  United  States  and  the  Commonwealth  of  Kestuok^  from 
proceeding  to  try  Hawes  for  any  other  offence  than  one  of  tiiose  for  which  he 
had  been  extradited,  without  first,  affoirding  him  an  opportunity  loj  setuxn 
U>  Canada,  and  that  he  could  not  be  lawfullv  held  in  custody  to  aiaawier  A 
charge  foi:  which  he  could  not  be  put  upon  trial. 

The  correctness  of  this  opinion  depends  on  the  true  construction  of  the  tenth 
article  of  the  treaty,  and  also  on  the  solution  of  the  quiSstion  as  to  how  far  tli^ 
judicial  tribunals  of  the  Federal  and  State  governments  are  rec^uirod  to  tak^ 
cognizance  of,  and  in  proper  cases  to  give  effect  to,  treal^y  stipulations  between 
pur  own  and  foi;eign  gpvemmenta. 

Section  2^  article  .6,  of  the  Federal  Constitution,  declares  that :  ''  Thi?  Ccmr 
stitution,;and  the  laws  of  the  United  States,  made  in  pursuaftoe  thereof,  anid 
all  txeaties  made>  or  which  shall  be  made,  undeor  the  autiliority  of  the  United 
States,  shall  be  the  supreme  law  oft  the  land,  and  the  judges  of  every  Sta^ 
dudl  be  bound  thereby,  anything  in  the  Constitution  or  lawa  of  any  Statei  to 
the  contrary  notwithstanding." . 

It  will  thus  be  seen  that  with  us  a  public  treaty  is  not  merely  a  compact  o? 
bargain  to  be  carried  out  by  the  executive  and  legislativie  departments  of  the 
general  government,  but  a  living  law,  opecatins  upon  and  binding'  the  judicial 
Uibunals,  State  and  Federal^  and  these  tribunaJs  aDe  under  the  same  obligatian 
to  notice  and  give  it  effect,  as  they  are  to  notice  and  enforce  the  Constitution, 
and  the  laws  (S  Congress  made  in  pu^ifsuanoe  thereol 

"  A  treaty  is  in  its  nature  a  compact  between  two  nations,  not  a  legislative 
acU  It  does  not  generally  effect  of  itself  the  object  to  be  aceompUshedt 
especially  so  iieir  as  its  objeot  is  infm*1)enitorial,  but  is  carried  into  execution 
by  the  sovereign  powers  of  the  respective  parties  to  the  instrument  In  the 
United  States  a  different  principle  is  established^  Our  constitiition  declares  a 
treaty  to  be  the  law  of  the  land.  It  is  consequently  to  be  re^parded  in  the 
courts  of  justice  as  equivalent  to  an  act  of  the  Legislature  whenever  it  operates 
of  itself,  without  the  aid  of  any  legislative  provision."  {F4^ief  v.  NeiUaony  S 
Peters,  253,  per  Chief  Justice  Marshall.) 

When  it  is  provided,  by  treaty,  that  oertain  acts  shall  not  be  done,  px  that 
certain  limitcitions  or  restrictions  shall  not  be  disregarded  or  exceeded  by  the 
contracting  parties,  the  compact  does  not  need  to  be  supplemented  by  legisla^ 
tive  or  executive  action,  to  authorize  the  courts  of  justice  to  decline  to  over- 
ride these  limitations,  or  to  exceed  the  prescribed  restrictions,  for  the  palpable 
and  all-sufficient  reason,  that  to  do  so  would  be  not  only  to  violate  the  public 
faith,  but  to  transgress  the  ''  supreme  law  of  the  land." 

A  different  rule  seems ,  to  have  been  intimated  in  the  case  of  Caldwell  (8 
Blackford,  C,  C.  Reports,  131),  but  the  real  decision  rendered  in  that,  as  in  the 
subsequent  case  of  Lawrence  (13  Blackford,  C.  C.  Reports,  295),  decided  by 
the  same  judge,  wasj  that  extradition  proceedings  had  pursuant  to  the  treatv 
under  consideration,  do  not  by  their  nature  secure  to  the  person  surrendered, 
immunity  from  prosecution  for  offences  other  than  the  one  upon  which  the 
surrender  is  maae,  and  the  intimation  in  Caldwell's  case,  that  the  judiciary 
may  leave  it  to  the  executive  department  to  interfere  to  preserve  and  protect 
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the  good  faith  of  the  ffovenunent  in  a  case  like  this,  is  at  the  most  but  a  didtwa^ 
The  tenth  article  of  the  treaty  of  1842  is  as  follows : — 

''  It  is  agreed  that  the  United  States  and  Her  Brittanic  Majesty  shall,  upon 
mntaal  requisitions  by  them,  or  their  ministers,  officers,  or  authorities,  respec- 
tively made,  deliver  up  to  justice  all  persons,  who,  being  charged  with  the 
crime  of  murder  or  assault  with  intent  to  commit  murder,  or  piracy,  or  arson, 
or  robbeiy,  or  for^ry,  or  the  utterance  of  forged  paper,  committed  within  the 
jurisdiction  of  either,  shall  seek  an  asylum,  or  shall  be  found  within  the 
territories  of  the  other :  Provided,  that  this  shall  only  be  done  upon  such 
evidence  of  criminality  as,  according  to  the  laws  of  the  place  where  the  fugitive 
or  person  so  charged  shall  be  found,  would  justify  his  apprehension  and  com- 
mitment for  trial,  if  the  crime  or  offence  haa  there  been  committed  ;  and  the 
respective  judges  and  other  magistrates  of  the  two  governments  shall  have 
power,  jurisdiction,  and  authority,  upon  complaint  made  under  oath,  to  issue  a 
warrant  for  the  apprehension  of  the  fugitive  or  person  so  chained,  that  he  may 
be  brought  before  such  judges  or  other  magistrates,  respectively,  to  the  end 
that  the  evidence  of  criminality  may  be  heard  and  considered ;  and  if,  on  such 
hearing,  the  evidence  be  deemed  sufficient  to  sustain  the  charge,  it  shall  be  the 
dut^  oi  the  examining  judge  or  magistrate  to  certify  the  same  to  the  pro^  exe- 
cutive authority,  that  a  warrant  may  issue  for  the  surrender  of  such  furtive.'' 

It  will  be  seen  that  the  trial  and  nunishment  of  the  surrendered  fujgitive  for 
crimes  other  than  those  mentioned  in  the  treaty  is  not  prohibited  in  terms, 
and  that  fact  is  regarded  as  of  controlling  importance  by  those  who  hold  to 
tiie  view  that  Hawes  was  not  entitled  to  the  immunity  awarded  him  by  the 
Court  below.  But  if  the  prohibition  can  be  fairly  implied  £rom  the  language 
and  general  scope  of  the  treaty,  considered  in  connection  with  the  purposes  the 
contracting  parties  had  in  view,  and  the  nature  of  the  subject  about  which  they 
were  treating,  it  is  entitled  to  like  respect,  and  will  be  as  sacredly  observed  as 
though  it  was  expressed  in  clear  and  unambiguous  terms. 

Public  treaties  are  to  be  fairly  interpreted,  and  the  intention  of  die  contract- 
ing parties  to  be  ascertained  by  the  application  of  the  same  rules  of  construc- 
tion, and  the  same  course  of  reasoning  which  we  apply  to  the  interpretation  of 
private  contracts. 

By  the  enumeration  of  seven  well-defined  crimes  for  which  extradition  may 
be  had,  the  parties  plainly  excluded  the  idea  that  demand  might  be  made  as 
matter  of  right  for  the  surrender  of  a  fagitive  charged  with  an  offence  not 
named  in  the  enumeration,  no  matter  how  revolting  or  wicked  it  may  be. 

By  providing  the  terms  and  conditions  upon  which  a  warrant  for  the  arrest 
of  the  alleged  fugitive  may  be  issued,  and  confining  the  duty  of  making  the 
surrender  to  cases  in  which  the  evidence  of  criminslity  is  sufficient,  according 
to  the  laws  of  the  place  where  such  fugitive  is  found,  to  justify  his  commit- 
ment for  trial,  the  nght  of  the  demanding  government  to  decide  finally  as  to 
the  propriety  of  the  demand,  and  as  to  the  evidences  of  guilt,  is  as  plainly  ex- 
cluded as  if  that  right  had  been  denied  by  express  language. 

It  would  scarcely  be  regarded  an  abuse  of  the  rules  of  construction,  from 
these  manifest  restrictions,  unaided  bv  extraneous  considerations,  to  deduce 
the  conclusion  that  it  was  not  contemplated  by  the  contracting  paities  that  an 
extradited  prisoner  should,  under  any  circumstances,  be  compelled  to  defend 
himself  against  a  charge  other  than  the  one  upon  which  he  is  surrendered, 
much  less  against  one  for  which  his  extradition  could  not  be  demanded. 

The  consequences  to  which  the  opposite  view  may  lead,  though  by  no  means 
conclusive  against  it,  are  nevertheless  to  receive  due  and  proper  weight 

It  would  present  a  remarkable  state  of  case  to  have  one  Government  saying 
in  substance  to  the  other :  "  You  cannot  demand  the  surrender  of  a  person 
charged  with  embezzlement  My  judges  or  other  magistrates  have  no  right  or 
authority,  upon  such  a  demand,  either  to  apprehend  the  person  so  accused,  or 
to  inquire  into  the  evidences  of  his  criminality  ;  and  if  they  should  assume  to 
do  so,  and  should  find  the  evidence  sufficient  to  sustain  the  chaise,  the  proper 
executive  authority  could  not  lawfully  issue  the  warrant  for  his  surrenaer. 
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Bat  YOU  may  obviate  this  defect  in  the  treaty  by  resting  your  demand  npon 
the  charge  of  forgery,  and  if  you  can  make  out  a  prima  facie  case  against  the 
furtive,  you  may  take  him  into  custody,  and  then,  without  a  breach  of  faith, 
and  witnout  violating  either  the  letter  or  spirit  of  our  treaty,  compel  him  to  go 
to  trial  upon  the  indictment  for  the  non-extraditable  offence  of  embezzle- 
ment" 

And  if  this  indirect  mode  of  securing  the  surrender  of  persons  guilty  of 
other  than  extraditable  offences  may  be  resorted  to,  or  if  the  demand,  when 
made  in  the  utmost  good  faith,  to  secure  the  custody  of  a  criminal  within  the 
provisions  of  the  treaty,  can  be  made  available  to  bring  him  to  justice  for  an 
offence  for  which  he  would  not  have  been  surrendered,  then  we  do  not  ver^ 
well  see  how  either  government  could  complain  if  a  lawfully  extradited  fim- 
tiye  should  be  tried  and  convicted  of  a  political  offence.  Prosecutions  for  the 
crime  of  treason  axe  no  more  provided  against  by  the  treaty  than  prosecutions 
for  the  crime  of  embezzlement,  or  the  onence  of  bribing  a  public  officer. 

Mr.  Fish,  in  his  letter  of  May  22, 1876,  to  Mr.  Homnan,  in  reference  to  the 
extradition  of  Winslow,  attemps  to  meet  this  difficulty  by  saying  that "  neither 
the  extradition  clause  in  the  treaty  of  1794,  nor  in  that  of  18^,  contains  any 
reference  to  immunilhr  for  political  offences,  or  to  the  protection  of  asylum  for 
religious  refugees.  The  public  sentiment  of  both  countries  made  it  unneces- 
sarv.  Between  the  United  States  and  Qreat  Britain  it  was  not  supposed  on 
either  side  that  guarantees  were  required  of  each  other  against  a  thin^  inher- 
ently impossible,  any  more  than  oy  the  laws  of  Solon  was  a  punishment 
deemed  necessary  a^;ainst  the  crime  of  parricide,  which  was  beyond  the  possi- 
bility of  contemplation." 

But  President  Tyler,  under  whose  administration  the  treaty  of  1842  was 
concluded,  evidently  thought  that  the  guarantees  of  immunity  to  politicaJ  refu- 
gees were  to  be  implied  from  the  treaty  itself,  and  not  left  to  rest  alone  on  the 
public  sentiment  of  the  two  countries.  In  communicating  tiie  draft  of  the 
treaty  to  the  Senate  for  its  ratification,  speaking  of  the  subject  of  extradition, 
he  said : — 

''The  article  on  the  subject,  in  the  proposed  treaty,  is  carefully  confined  to  such 
offences  as  all  mankind  agree  to  regard  as  heinous  and  destructive  of  the  security 
of  life  and  property.  In  this  careful  and  specific  enumeration  of  crimes,  ^e 
object  has  been  to  exclude  all  political  offences,  or  criminal  chaises  arising  from 
wars  or  intestine  commotions.  Treason,  misprision  of  treason,  fibels,  desertion 
from  military  service,  and  other  offences  of  similar  character,  are  excluded." 

This  interpretation  was  cotemporaneous  with  the  treaty  itself,  and  deserves 
the  hicher  consideration,  from  the  fact  that  it  was  contained  in  a  paper  pre- 
pared by  the  then  Secretary  of  State,  Mr.  Webster,  who  represented  the  Qovem- 
ment  of  the  United  States  in  the  negotiations  from  which  it  resulted. 

It  8eem&  also,  that  the  extradition  article  of  the  treaty  was  understood  in  the 
same  way  by  the  British  Parliament  in  1843.  The  Act  of  Parliament  of  that 
year,  passed  for  the  purpose  of  carrying  it  into  effect,  directed  that  such  persons 
as  should  thereafter  oe  extradited  to  the  United  States  should  be  delivered  ''to 
such  person  or  persons  as  shall  be  authorized,  in  the  name  of  the  United  States, 
to  receive  the  person  so  committed,  and  to  convev  him  to  the  United  States, 
to  be  tried  for  the  crime  of  which  such  person  shall  be  accused." 

The  precise  purpose  for  which  the  fugitive  is  to  be  surrendered  is  set  out  in 
exact  and  apt  language,  and  the  act  negatives,  by  necessary  implication,  the 
right  here  claimec^  thai  the  person  surrendered  may  be  tned  for  an  offence 
dmerent  from  that  for  which  he  was  extradited,  and  one  for  which  his  surrender 
could  not  have  been  demanded. 

The  American  Executive  in  1842,  and  the  British  Parliament  in  1843,  seem 
to  have  been  impressed  with  the  conviction  that  the  treaty  secured  to  persons  ' 
surrendered  under  its  provisions  an  immunity  from  trial  for  political  offences 
far  more  stable  and  effectual  than  the  pubUc  sentiment  of  the  two  countries. 
Experience  had  taught  them  that  in  times  of  intestine  strife  and  civil  commo- 
tions^ the  most  enlightened  public  sentiment  may  become  waxped  and  per- 
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jvertedy  juAl  ds  iti.has  taiagbt  that  man  iiS  iBomatdm^s  o»pabk  ol  cQmmUtiBg.lthe 
«imatUTaI  crime  of  jianicMe,  although  au/^h.a jcsime  9Qemed  imposaible  to  the 
groat  AthBQiau  lawgiver^ 

.  And; thia  view  was  adhered  to  by  Congress, In  1848,  when  the. general  law 
providing  for  the  .aiLrEei).der.  of  persons  chaiged  with  eriine  to  the  various 
governments  with  which  we  had  treaty  stipulations  on  that  subject,  was 
passed.  After  setting  out  the  necessaxjr  preliininaiy  steps,  it  waSiprqivided  by 
the  third  section  of  that  Act, "  That  it  shall  be  lawful  far  tb9  SQcretary  of 
State,  under  his  hand  and  seal  of  ofl^ce,  to  order  the  person  ao  copuuitted  to  be 
delivered  to  such  person  or  persons  as  shall  be  authorizedy  in  the  name  and  93^ 
behalf  of  such  foreign  goveinment,.  to  be  tried  for  tJiO' crime .  p{  which  such 
person  shall  be  accused.'  ,  , 

This,  like  the  Act  of  Parliament,  declares  the, purpose  of  the  .surrender  to  be 
that  the  alleged  oifender  may  "  be  tried  for  the  crime  of  which  m/bok  pe/non  duUl 
he  accused,*' 

The  maxim,  expressio  uniw  est  exchmo  alterius,  may  with  propriety  be 
applied  to  each  of  these  Acts ;  and  read  in  the  light  of  that  maxim,  th^y.are 
persuasive  at  least  of  the  construction  which,  up  to  1848,  tiie  two  contracting 
parties  had  placed  on  the  tenth  article  of  the  treaty. 

The  Act  of  Congress  is,  in  one  view,  more  important  than  the  British  Act 
of  1843.  It  does  not  rest  alone  on  the  proper  interpretation  of  a  particular 
treaty,  and  may  be  regarded  as  a  legislative  declaration  of  the  American  idsa 
of  the  fundamental  or  underlying  principles  of  the  international  practice  of 
extradition. 

The  ancient  doctrine  that  a  sovereign  State  is  bound  by  the  law  of  nations 
to  deliver  up  persons  charged  with,  or  convicted  of,  crimes  committed  in 
another  country,  upon  the  demand  of  the  State  whose  laws  they  have  violated, 
never  did  permanently  obtain  in  the  United  Statea  It  was  supported  by 
jurists  of  distinction  like  Kent  and  Story ;  but  the  doctrine  has  long  pre- 
vailed with  us  that  a  foreign  government  has  no  right  to  demand  the  surrender 
of  a  violator  of  its  laws  unless  we  are  under  obligations  to  make  the  surrender, 
in  obedience  to  the  stipulations  of  an  existing  treaty.  (Lawrence's  Wheaton's 
International  Law,  p.  233,  and  authorities  cited.) 

As  said  by  Mr.  Gushing,  in  the  matter  of  Hamilton,  a  fugitive  from  the 
justice  of  the  State  of  Indiana,  **  It  is  the  established  rule  of  the  United  States 
neither  to  grant  nor  to  ask  for  extradition  of  criminals  as  between  us  and  any 
foreign  government,  unless  in  cases  for  which  stipulation  is  made  by  express 
convention."    (Opinions  of  Attorney-Generals,  vol.  vi.  p.  431.) 

From  the  treatise  of  Mr.  Clark  on  the  subject  of  extradition,  we  feel 
authorized  to  infer  that  this  is  the  English  theorv ;  but  whether  it  is  or  not, 
that  government  certainly  would  not,  in  the  absence  of  treaty  stipulations, 
surrender  fugitives  to  a  government  which,  like  ours,  would  remse  to  recipro- 
cate its  acts  of  comity  in  that  respeet 

The  right  of  one  government  to  demand  and  receive  from  another  the 
custody  of  an  offender  who  has  sought  asvlum  upon  its  soil,  depends  upon  the 
existence  of  treaty  stipulations  between  tnem,  and  in  all  cases  is  derived  from, 
and  is  measured  and  restricted  by,  the  provisions,  express  and  implied,  of  the 
treaty.  The  fugitive  Hawes,  by  becoming  an  inhabitant  of  the  Dominion  of 
Canada,  placed  nimself  under  the  protection  of  British  laws,  and  we  could 
demana  his  surrender  only  in  virtue  of  our  treaty  with  that  government,  and 
we  held  him  in  custody  for  the  purposes  contemplated  by  that  treaty»  a^d  for 
no  other. 

He  was  surrendered  to  the  authorities  of  Kentucky  to  be  tried  upoA  three 
several  indictmente  for  for^e^.  The  Canadian  authorities  were  of  opinion 
that  the  evidences  of  his  criminality  were  sufficient  to  justify  his  commitment 
for  trial  on  said  three  charges.  One  of  the  charges  the  Commonwealth  volun- 
tarily abandoned.  He  was  tried  upon  the  remaining  two,  and  found  not 
guiltv  in  each  case  by  the  jury,  and  now  stands  acquitted  of  the  crimes  for 
which  he  was  extradited. 


•^  ft  i»  tWe  hi'WaBte6ourtj  and' ititbeartna  custody  of  t'he  officers  of  the 
law  lichen;  it  i^aa  demanded  that  he  «hoTtld  he  compelled  to  plead  to  the 
indietment  fbft  «mbefelei!nent:  But  the  specific  purposes  for  which  the  pro- 
te^bn  of  the  Biitwli  laws  had  been  withdrawn  from  him  had  been  fully 
aocokUpliBhedy-  and  he  claimed  that,  in  yiew  of  that  fact,  the  period  of  his 
e]tti»adition  had  been  determined ;  that  his  further  detention  was  not  only 
imauthorited,  but  in  Violation  6f  the  stipulations  of  the  treaty  undeir  which  he 
was  admndeiM,  and  that  the  Commonwei^lth  could  nt)t  take  advaxita^e  of  the 
ooMiady  in  which  he  was  then  wrongfully  held,  to'  try  and  punish  him  for  a 
non-extraditable  pffence.  .... 

-  Ti>  ail  thib,  it  was  ahswered  that  ''an  offender  ligainst  the  justice  of  his 
country  <san  acquire  nb  ri^ts  by  defrauding  that  justice."  That  "between 
him  and  the  justice  he  has  oflfonded,  no  rights  acicrue  to  the  offender  by  flight. 
He  nemains  at  all  time,  and  everywhere,  liable  to  be  called  to  answer  to  the 
law  fbr  Ms  violations  thereof^  provided  he  comes  within  the  reach  of  its  arm." 
Such  is  the  doctrine  of  the  cases  of  CaldweU  and  lAwrence  (eighth  and  thir- 
teMrth  Blatchfiord's  Renorts),  and  of  the  case  of  La^ve  (fifty-ninth  New  York). 
And  if  tike  cases  of  Caldwell  and  Lawrence  comd  be  fre^  from  the  compli- 
cations arising  out  of  the. residence, of  th«i  prisoners  within  the  territorial 
IMks  of  th6'  British  Crown,  and  thi^  fa^^t  that  we  received  them  from  the 
iiAthohties  of  the  British  Govemmeiif  in  Virtue  of,  and  pursuant  to,  treaty 
SftipulBti<>ns,  it  would  be  sound  doctrine  and  indisputable  law. 

But  did  CaldweU  or  Lawrence  come  within  the  reach  of  the  arms  of  our 
laws?  '  Thcry  were  surrendered  to  us  by  a  foreign  sovereign  to  be  tried  for 
specified  orimes,  and  were  forcibly  brought  for  the  purposes  of  those  trials 
witldn  the  jurisdietion  of  our  Courts,  and  the  point  in  issue  was  not  whether 
the  prisoners  had  secured  immunity  by  flisht,  but  whether  the  Court  could 
proceed  to  try  them  without  disregarding  the  good  faith  of  the  Government, 
and  violating  the  "  supreme  law." 

Tk^  legal  ri^ht  of  a  judicial  tribuiial  to  exercise  jurisdiction  in  a  given  case 
intusti^lWmi  the  hatuve  of  things,  be  open  to  question  at  some  stage  of  the  pro- 
ceeding; and  we  find  it  difficult  to  conceive  of  a  person  charged  with  cnme 
beisng'  tso  bttuaied  as  not  to  be  permitted  to  challenge  the  power  of  the  Court 
asmtming  the  right  to  tty  and  punish  him. 

The  doctrine  of  the  cases  or  Caldwell  and  Lawrence  has  been  sanctioned  by 
several  prominent  British  ofii^sials  and  lawyers,  and  has  seeminglv  been  acted 
upon!  by  Sonne  of  t&e  C&uadian  ^urts,  and  in  one  instance  (that  of  Heilbronn) 
by  an  Bnglish  cofort.  We  toy  seemingly,  for  the  reason  that  in  Qreat  Britain 
treaties  are  regamkd  as  international  compacts,  with  which  in  general  the 
Gofurts  liaive  no  concern;  :  They  are  to  be  carried  into  effect  by  the  executive, 
knd  tbeprooeedincB  in  the  Conirtsare  subject  to  executive  control  to  the  extent 
neeetssanr  to  enable  it  to  prevent  a  breach  of  treaty  stipulation  in  cases  of  this 
loKid.  >  fience,-  when  'a  party  charged  with  crime  claims  immunity  from  trial 
on  account  of  the  provisions  of  the  treaty  under  which  he  has  been  extradited, 
he  muit  aipTEfly  to  the  executive  to  interfere,  through  the  law  officers  of  the 
Crowii^  to  stay  the  aetion  of  the  Court ;  otherwise  it  will  not,  at  his  instance, 
■top  ito  inqwe  as  tb  the  ibrm  of  his  arrest,  nor  as  to  the  means  by  which  he 
was  taken  into  custody. 

•"  But » 'diffeittnt  role'  prevails  with  us,  because  our  government  is  differently 
eiggnited.  Neither  t^e  Federal  nor  State  Executive  could  interfere  to  prevent 
or  au/Bpeid  the  trjal  cf  Hawes.  Neither  the  Commonwealth's  Attorney  nor  the 
Court  was  to  any  extent  whatever  subject  to  the  direction  or  control  either  of  the 
Pitoident^of  the  United  States  or  the  Governor  of  this  Commonwealth. 

But  the  treaty  under  which  the  alleged  immunity  was  asserted  being  part  of 
the  supreme  law,  the  Court  had  the  power,  and  it  was  its  duty,  if  the  ckim  was 
irieU  .founded,  to  secure  to  him  its  full  benefit 

t  The  question  we  have  under  consideration  has  not  been  passed  on  by  the 
BupiKnn6  Court  of  the  United  States,  and  it  therefore  so  far  remains  an  open 
one  Hut  We  feel  free  to  decide  it  in  accordance  with  the  results  of  our  own 
investigations  and  reflections. 
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Mr.  William  Beach  Lawrence,  in  the  fourteenth  volume  of  the  Albany  Law 
Journal,  at  page  96.  on  the  authorit]r  of  numeroos  European  writers,  said : — 

"All  the  ri^t  wnich  a  power  aslung  an  extradition  can  posaihly  derive  &om 
the  surrender  must  he  what  is  expressed  in  the  treaty,  and  all  rules  of  interpre- 
tation require  the  treaty  to  be  strictly  construed ;  and,  consequently,  when  the 
treaty  prescribes  the  offences  for  which  extradition  can  be  made,  and  the  partic- 
ular testimonv  to  be  reouired,  the  sufficiency  of  which  must  be  certified  to  the 
executive  authority  of  tne  extraditing  countxy,  the  State  receiving  the  fugitive 
has  no  jurisdiction  whatever  over  him,  except  for  the  specified  dime  to  which 
the  testimony  a|)r>lies.'' 

This  is  the  philosophy  of  the  rule  prevailing  in  France.  The  French  Mini- 
ster of  Justice,  in  his  circular  of  April  15, 1841,  said :  ''The  extradition  declares 
the  offence  which  leads  to  it,  and  this  offence  alone  ou^ht  to  be  inquired  into. 

The  rule,  as  stated  bv  the  German  author  Heffter,  is,  that  "  the  individual 
whose  extradition  has  oeen  granted  cannot  be  prosecuted  nor  tried  for  any 
crime  except  that  for  which  the  extradition  has  been  obtained.  To  act  in  any 
other  way,  and  to  cause  him  to  be  tried  for  other  crimes  or  misdemeanours, 
would  be  to  violate  the  mutual  principle  of  asylum,  and  the  silent  clause  con- 
tained by  implication  in  every  extradition." 

And  when  President  Tyler  expressed  the  opinion  that  the  treaty  of  1848 
could  not  be  used  to  secure  the  tnal  and  punishment  of  persons  chaiged  with 
treason,  libels^  desertion  from  military  service,  and  other  like  offences,  and 
when  the  British  Parliament  and  the  American  Congress  assumed  to  provide 
that  the  persons  extradited  by  their  respective  governments  should  be  sur- 
rendered ^tohe  tried  far  the  erime  of  which  iueh  person  shali  he  so  accused^  this 
dominant  principle  of  modem  extradition  was  both  recognized  and  acted  upon. 

This  construction  of  the  tenth  article  of  the  treaty  is  consistent  with  its 
language  and  provisions,  and  is  not  only  in  harmony  with  the  opinions  and 
modem  practice  of  the  most  enlightened  nations  of  Europe,  and  just  and  proper 
in  its  application,  but  necessary  to  render  it  absolutely  certain  that  the  treaty 
cannot  be  converted  into  an  instrament  by  which  to  obtain  the  custody  and 
secure  tfie  punishment  of  political  offenders. 

Hawes  placed  himself  under  the  guardianship  of  the  British  laws  by  becom- 
ing an  inhabitant  of  Canada.  We  took  him  &om  the  protection  of  those  laws 
under  a  special  agreement,  and  for  certain  named  and  designated  purposes.  To 
continue  nim  in  custody  after  the  accomplishment  of  those  purposes,  and  with 
the  object  of  extending  the  criminal  jurisdiction  of  our  Courts  beyond  the  terms 
of  the  special  agreement,  would  be  a  plain  violation  of  the  faith  of  the  trans- 
action, and  a  manifest  disregard  of  the  conditions  of  the  extradition. 

He  is  not  entitled  to  personal  immunity  in  consequence  of  his  flight  We 
may  yet  try  him  under  each  and  all  of  the  indictments  for  embezzlement,  and 
for  uttering  forged  paper,  if  he  comes  voluntarily  within  the  jurisdiction  of  our 
laws,  or  if  we  can  reach  him  through  the  extradition  clause  of  the  Federal 
Constitution,  or  through  the  comity  of  a  foreign  govemment 

But  we  had  no  right  to  add  to,  or  enlarge  the  conditions  and  lawful  conse- 
quences of  his  extradition,  nor  to  extend  our  special  and  limited  right  to  hold 
him  in  castody  to  answer  the  three  char^  of  forgery,  for  the  purpose  of  trying 
him  for  offences  other  than  those  for  which  he  was  extradited. 

We  conclude  that  the  Court  below  correctly  refused  to  try  Hawes  for  any  of 
the  offences  for  which  he  stood  indicted,  except  for  the  three  charges  of  forsery 
mentioned  in  the  warrant  of  extradition,  ana  that  it  properly  dischaiged  nim 
from  custody. 

The  order  appealed  from  is  approved  and  affirmed.— ili&any  Law  Joumoi. 


Carrier.--" Paintfnflr«''—Ctaifjwi  jxi^tenw.— The  word  "paintings"  in  the 

Carriers  Act  means  articles  of  artistic  value  as  paintincs.    Models  and  working 

designs  for  carpets  and  rags,  painted  by  hand  and  Wilfully  designed,  but  of 

— ^^^  in  the  carpet  trade  only,  are  not  within  the  ckss  designated. — Woodward 

irni  and  Norihr  Western  Bail.  Co.,  47  L.  J.  Bep.,  Exch.  263. 
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ON  THE  SUPPOSED  DECLINE  IN  THE  CHARACTER 
AND  PROSPECTS  OF  THE  SCOTTISH  BAR. 

Whoever  meets  persons  who  were  acquainted  with  the  lawyers  of 
Edinburgh  twenty  years  ago,  or  still  more  any  of  the  few  survivors 
of  Edinburgh  society  before  the  death  of  Jeffrey,  now  nearly  thirty 
years  ago,  is  pretty  sure  to  hear  lamentations  as  to  the  state  of  the 
Scottish  Bar,  which,  these  praisers  of  past  times  say,  is  not  and  will 
never  be  again  what  it  once  was. 

The  same  topic  has  become  common  witli  the  writers  in  London 
newspapers  and  reviews  on  the  rare  occasions  when  they  pay  any 
attention  to  the  affairs  of  Scotland.  Indeed,  not  the  Bar  only,  but 
Scotland  generally,  is  a  butt  for  their  satire,  and  it  is  a  significant 
fact  that  the  character  of  this  profession  should  be  considered  so 
intimately  associated  with  the  character  of  the  country.  It  is  a 
convenient  excuse  for  almost  total  ignorance  of  what  is  going  on  in 
Scotland,  that  nothing  is  going  on  there  worthy  of  note. 

A  third  class  of  persons,  now  not  so  numerous  as  they  were  when 
they  were  gaining  for  themselves  a  certain  political  standing  by 
denouncing  what  they  were  in  the  habit  of  calling  The  Parliament 
House  Clique,  rather  than  by  any  great  merits  of  their  own,  still 
go  on  repeating  the  same  complaint,  although  such  a  Clique  exists 
only  in  their  own  imagination. 

It  seems  worth  while  to  inquire  what  amount  of  truth,  if  any, 
there  is  in  this  opinion  with  regard  to  the  decline  of  the  Scottish  Bar, 
which  outside  of  legal  circles  is  still  undoubtedly  prevalent,  and  also 
to  ask  whether,  so  far  as  it  is  true,  it  is  necessary  or  desimble  that 
it  should  continue  to  be  true.  Scottish  advocates  have  reason  to  be 
proud  of  the  past  of  the  profession  to  which  they  belong,  but  they 
could  not  be  so  did  they  not  know  that  the  eminence  of  the  Scottish 
lawyers  of  the  sixteenth  and  seventeenth,  of  the  eighteenth,  and  of 
the  first  half  of  the  nineteenth  century,  contributed  largely  to  the 
general  welfare  of  all  classes  of  society,  to  the  reputation  of  Scot- 
land, and  not  merely  to  the  honour  and  dignity  of  the  legal  pro- 
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fession.  Though  writing  as  a  lawyer,  and  addressing  readers  who 
are  almost  entirely  members  of  the  legal  profession,  it  will  be  tlie 
aim  of  the  present  writer  to  consider  the  subject  without  profes- 
sional bias. 

The  present  appears  a  fit  moment  for  its  consideration,  as  the 
Government  Bill  with  reference  to  the  proposed  appointment  of  an 
Under  Secretary  of  State,  whatever  may  be  its  merits  or  demerits 
otherwise,  has  certainly  had  the  advantage  of  rousing  the  attention 
of  the  Bar  to  its  present  position.  Nor  is  it  wise  to  disguise  the  fact 
that  this  condition  will  continue  unless  a  change  in  the  character 
and  opinions  of  the  legal  profession,  which  has  begun  to  show  signs 
of  its  existence,  is  carried  on.  The  Bill  of  the  Home  Secretary 
may  either  be  the  symbol  of  the  diminished  consideration  in  which 
the  Bar  is  held,  and  will  continue  to  be  held,  by  politicians,  or  it  may 
be  the  occasion  of  an  increase  amongst  its  members  of  that  public 
spirit  which  formerly  distinguished  it.  Beyond  this  remark  it  does 
not  fall  within  the  scope  of  the  present  paper  to  consider  a  measure 
whose  fate  will  probably  be  decided  before  it  is  printed.  Nothing 
here  said  would,  indeed,  probably  have  much  effect  upon  that  Bill; 
for  Scottish  members  of  Parliament  have,  it  is  to  be  feared,  not  yet 
recognised  it  as  one  of  their  duties  to  subscribe  to  the  Journal  of 
Jurisprudencey  or  to  acquire  even  an  elementary  knowledge  of 
Scottish  law.  If  they  had,  we  should  not  have  witnessed  the 
somewhat  humiliating  spectacle  of  the  time  of  the  House  of  Com- 
mons being  occupied  by  the  Lord  Advocate  endeavouring  to  make 
his  fellow-members  understand  what  was  meant  by  a  servitude,  and 
Mr.  Cross,  as  an  English  common  lawyer  and  ex-chairman  of 
sessions,  enlightening  them  upon  the  benefit  of  what  he  was  allowed 
to  suppose  was  a  peculiar  English  discovery  of  giving  notice  by 
boards  at  either  end  of  a  road  that  it  was  proposed  to  shut  it  up. 

What,  then,  to  look  this  subject,  however  disagreeable,  straight 
in  the  face,  is  the  true  contrast  between  the  present  and  the  past 
condition  of  the  Scottish  Bar  ?  It  does  not  consist  in  any  marked 
difference  in  the  extent  of  its  legal  attainments.  We  may  challenge 
all  gainsayers  and  detractors  upon  this  point.  The  talents  required 
for  the  successful  discharge  of  legal  business  may  not  be  quit«  the 
same  as  they  once  were.  For  example,  written  arguments  are 
now  so  seldom  required  as  to  form  a  quite  inconsiderable  portion  of 
practice.  An  occasional  admirer  of  the  old  Session  Papers  may  be 
found,  who  would  be  inclined  to  express  an  opinion  that  their 
disuse  has  led  to  a  decline  in  solid  and  exact  learning ;  but  since 
the  death  of  Lord  Benholme  this  school  has  no  representative  on 
the  Bench,  and  it  had  long  before  ceased  to  have  any  representative 
at  the  Bar.  On  the  other  hand,  skilful  oral  pleading  and  the  tact 
required  in  the  examination  of  witnesses  is  of  somewhat  more 
importance  than  was  formerly  the  case.  But,  taken  all  round, 
there  can  be  little  doubt  there  is  as  much  learning  as  well  as  ability 
in  debate,  and   in  the   management   of  litigation  in  its  various 
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branches,  as  at  any  previous  time  in  the  history  of  the  Court  of 
Session.  The  principal  business  of  the  Bar  is  confined,  no  doubt, 
at  present  to  a  comparatively  small  circle,  but  this  has  always  been 
more  or  less  the  case.  Natural  and  proper  as  well  as  unnatural  and 
improper  causes  combine  to  produce  that  result.  Some  recent 
examples  have  at  least  shown  that  there  is  an  ample  reserve  of 
talent  ready  and  able  to  take  its  place  within  the  circle  when  the 
opportunity  is  afforded.  It  may  be  reasonably  doubted  whether 
this  reserve  was  ever  greater  than  it  is  at  present,  or  if  there  was 
ever  a  time  when  the  sum-total  of  legal  knowledge  was  greater. 
Much  of  it  may  be  allowed  to  run  to  waste  through  the  lack  of 
sufficient  experience,  which  is  so  necessary  in  all  professions,  and 
in  no  profession  more  than  in  that  of  the  law.  But  it  is  none  the 
less  in  existence ;  and  if  the  possessors  of  it  persevere  in  spite  of 
temporary  discouragement,  they  may  have  reasonable  hope  that 
opportunities  will  arise  when  it  will  be  of  use  both  to  themselves 
and  the  country. 

But  if  no  fair  observer  can  contrast  the  present  condition  of  the 
legal  profession  witli  reference  to  legal  knowledge  unfavourably 
with  that  which  was  its  condition  in  former  times,  the  case  is  very 
different  as  regards  general  knowledge,  the  position  it  occupies  in 
regard  to  public  affairs,  and  the  regard  in  which  it  is  held  by  the 
public  at  large.  For  some  time  back,  of  course  with  exceptions, 
the  general  tendency  of  the  profession,  and  especially  of  several 
of  its  leading  members,  who  always  find  many  imitators,  has  been 
studiously  to  abstain  from  taking  the  least  share  in  public  business 
or  the  slightest  real  interest  in  intellectual  pursuits.  The  causes 
of  this  have  been  various — sometimes  genuine  modesty,  a  quality 
which  good  lawyers  possess  in  a  higher  degree  than  the  public 
give  them  credit  for;  sometimes  the  belief  that  their  talents  do 
not  lie  in  these  directions;  sometimes  contempt  for  politics  and 
political  parties,  and  for  any  form  of  work  which  is  not  highly  re- 
munerative ;  sometimes  a  lack  of  interest  in  anything  except  the 
business  of  litigation;  sometimes  a  prudent  calculation  that  to 
manifest  any  interest  of  this  kind  is  dangerous  to  professional 
prospects.  But  whatever  the  causes,  the  result  has  been  in  the 
highest  degree  injurious  both  to  the  legal  profession  as  a  whole, 
and  to  the  community  at  large.  This  has  been  the  real  cause  of 
the  mode  in  which  the  attempt  has  been  recently  made  to  dis- 
parage the  office  of  Lord  Advocate.  Some  persons  attribute  too 
much  importance  to  the  accident  of  the  office  of  Home  Secretary 
being  temporarily  held  by  a  gentleman  of  the  character  of  Mr. 
Cross.  We  purposely  refrain  from  expressing  any  opinion  on  the 
question  as  to  tlie  expediency  of  appointing  an  Under  Secretary 
for  Scotland,  which  is  distinct  from  the  subject  to  which  this  paper 
is  devoted.  In  the  proposal  itself  there  is  nothing  novel.  But  the 
manner  in  which  it  has  been  made  on  this  occasion,  and  the  mode 
by  which  it  is  to  be  carried  out,  are  certainly  novel,  and  would 
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have  been  impossible  had  the  Bar  retained  the  position  it  occupied 
forty,  or  even  twenty,  years  ago.  Assuredly  those  persons  have 
much  to  answer  for  to  their  profession  whose  talents  and  oppor- 
tunities might  have  enabled  them  to  maintain  the  splendid 
traditions  of  honourable  public  service  in  literature  as  well  as 
political  life  which  their  predecessors,  from  the  time  of  the  in- 
stitution of  the  Court  of  Session  till  a  comparatively  recent  date, 
handed  down  to  them. 

But  if  tlie  Bar  has  suffered  from  this  cause,  so  also  has  the  public. 
No  country  can  afford  to  lose  the  services  of  a  considerable  class  of 
its  intelligent  citizens.  In  the  management  of  public  business 
and  the  conduct  of  legislation  especially,  though  not  exclusively, 
the  experience  of  trained  lawyers  is  of  great  value.  That  the 
wisdom  of  a  legislator  is  one  thing,  and  that  of  a  lawyer  another,  is 
an  apophthegm  often  repeated  since  Bacon  uttered  it.  It  is  a  true 
saying  when  properly  understood.  The  legislator  must  be  able  to 
rise  above  the  merely  conventional  views  and  purely  professional 
opinions  which  sometimes  exercise  a  considerable  and  undue 
influence  on  the  conduct  of  lawyers  when  they  are  transferred 
to  other  spheres  of  action  than  the  Courts.  The  lawyer  must  use 
a  precise  mode  of  argument  and  expression,  instead  of  the  loose  and 
easy  style  of  Parliament.  The  character  of  a  lawyer  could  not 
stand  the  remarks  which  have  sometimes  to  be  made  upon  the 
disingenuousness  of  Parliamentary  answers,  and  the  unfairness  of 
Parliamentary  debates. 

But  Bacon's  saying  is  altogether  misapplied  if  it  leads  to  the 
conclusion  that  lawyers  may  not  be  good  legislators,  or  that  legis- 
lators should  be,  as  they  often  at  present  are,  persons  ignorant  of 
law.  The  proper  combination  for  a  legislator  is  one  who  knows 
both  how  to  make  and  how  to  interpret  laws.  It  would  be  better 
that  the  mutual  disparagement  of  each  other  by  members  of 
Parliament  on  the  one  hand  and  judges  and  lawyers  on  the  other 
should  cease.  Each  may  easily  gain  a  victory  in  words  by  exposing 
the  defects  of  the  other,  but  while  this  wordy  rivalry  continues. 
Great  Britain  is  exposed  to  the  contempt  of  Europe  as  the  country 
which,  with  the  most  elaborate  machinery  for  law-making,  makes 
almost  the  worst  laws.  What  a  commentary  on  the  absence  of  the 
right  sort  of  lawyers  from  Parliament  it  is,  that  the  man  in  England 
who  has  been  thought  the  most  capable  of  preparing  its  Criminal 
Code  has  never  been  able  to  obtain  a  seat  in  it ! 

Probably  few  persons  who  have  considered  this  subject  with  any 
care  would  not  now  be  disposed  to  contest  the  conclusion  which  fol- 
lows from  the  previous  remarks  as  regards  Scotland.  It  is  generally 
felt  to  be  desirable  that  Scottish  lawyers  should  resume  the  position 
they  have  for  a  time  abandoned,  should  again  be  distinguished,  as 
they  once  were,  as  the  members  of  a  liberal  profession  who  were 
not  intent  upon  making  private  fortunes,  though  at  the  risk  of  the 
sacrifice  of  public  interests.     This  opinion  is  not  now  confined  to 
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inembera  of  the  legal  profession  itself,  for  it  has  become  evident 
tliat  just  in  proportion  as  the  Scottish  Bar  has  receded  from  public 
affairs,  Scotland  itself  has  lost  its  influence  and  its  proper  place  in 
the  counsels  of  the  nation.  But  it  is  more  easy  to  destroy  than 
to  construct  or  to  reconstruct.  Many  persons  are  now  un- 
doubtedly disposed  to  abandon  hope  with  regard  to  an  object  which, 
however  desirable,  they  consider  unattainable,  or  at  least  as  so  diffi- 
cult of  attainment  that  practical,  prudent  men  will  not  waste  their 
strength  and  endanger  their  prospects  in  striving  for  it.  The  writer 
does  not  share  this  opinion,  or  the  present  paper  would  not  have 
been  written.  He  does  not  shut  his  eyes  to  the  special  circum- 
stances which  produced  an  abnormally  splendid  growth  of  talent 
at  the  Scottish  Bar  at  the  end  of  the  last  and  the  beginning  of  the 
present  century,  nor  to  the  special  circumstances  which  afterwards 
led  to  a  different  result.  It  is  not  to  be  expected  that  the  present 
generation  will  see  another  Scott  or  another  Wilson,  another  Henry 
Erskine,  Jeffrey,  or  Cockbum.  These  were  the  last  brilliant  rays 
of  a  setting  sun.  But  fortunately  for  mankind,  though  the  dawn 
often  wears  more  sombre  colours,  and  there  may  be  many  days  of 
gloomy  or  dull  weather,  the  sun  sets  to  rise  again,  and  some  day 
and  in  some  way  often  unsuspected,  bursts  the  clouds  and  shines 
again  with  the  old  lustre.  We  must  drop  metaphors,  and  ask 
pardon  of  the  readers  of  a  legal  magazine  for  this  flight  of  the 
imagination.  In  plain  language,  it  is  necessary  to  recognise  the 
altered  circumstances  of  the  present  situation.  The  separate 
nationality  of  Scotland  has  passed  away  and  will  never  return,  but 
apart  from  this  mark  of  nationality  the  qualities  which  dis- 
tinguished the  persons  who  inhabited  the  part  of  Great  Britain 
north  of  the  Tweed  in  time  past  may  distinguish  also  those  who 
are  to  inhabit  it  in  time  to  come.  Not  Scotland  only,  but  the  great 
towns  of  northern  and  midland  England  also  are  gradually  awaken- 
ing from  the  delusion  that  it  is  necessary  to  concentrate  all 
business  and  offices  of  importance  in  the  metropolis,  and  to  attract 
there  by  high  premiums  the  intelligence  and  talents  which  are 
needed  for  the  healthy  life  of  the  different  parts  of  the  United 
Kingdom,  and  the  character  of  the  whole  nation. 

As  regards  the  Scottish  Bar,  there  are  not  wanting  indications  of 
a  new  spirit,  which  was  also  the  old  spirit — the  spirit  of  better 
times.  We  do  not  desire  to  exaggerate  the  importance  of  them, 
but  they  seem  worthy  of  being  noted. 

In  two  recent  elections  to  the  highest  honour  the  Bar  has  in  its 
power  to  bestow,  regard  has  undoubtedly  been  paid  to  qualities  and 
services  which  a  short  time  before  were  deemed  of  small  account. 
In  the  one  case  assiduous  attention  to  the  best  interests  of  the  pro- 
fession as  a  liberal  calling,  and  to  the  conduct  of  its  business  as  a 
corporation,  and  in  the  other  services  to  legal  literature,  which 
recall  those  of  Erskine  and  of  Bell,  received  a  recognition  the  more 
conspicuous   as  it   was   rendered  with  general  concurrence  and 
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without  grudging  on  the  part  of  those  who  might  have  been  pre- 
ferred had  the  amount  of  professional  practice  been  deemed  the 
principal  criterion  of  merit. 

It  is  notorious  that  neither  of  these  elections  would  have  been 
made  had  the  suffrage  rested  in  the  same  hands  as  it  did  ten  or 
fifteen  years  before.  They  showed  a  change  in  the  tendency  and 
aspirations  of  the  younger  as  contrasted  with  those  of  the  older 
Uiembers  of  the  profession.  And  it  is  on  the  former  rather  than 
the  latter  that  the  future  in  large  measure  depends. 

A  trifling  circumstance  lately  indicated  that  the  wind  was  setting 
in  the  same  direction.  When  it  was  proposed  the  other  day  that  a 
deputation  should  be  sent  to  London  from  the  Faculty  of  Advocates 
with  reference  to  the  Bill  as  to  the  appointment  of  an  Under 
Secretary,  and  its  adjunct  the  Bill  to  render  the  ofBce  of  Lord 
Clerk-Kegister  effete  in  order  to  pay  this  new  official,  it  was  con- 
tended with  considerable  force  that  such  a  deputation  was  contrary 
to  ordinary  precedent,  and  exposed  the  Faculty  to  the  risk  of 
failure.  The  premises  of  this  argument  were  undoubtedly  well 
founded,  but  they  were  rejected  as  insufficient.  It  was  felt  that 
the  occasion  was  not  an  ordinary  one,  and  that  it  was  wise  to 
create  a  precedent,  and  by  an  unwonted  effort  to  show  that  the 
Faculty  took  a  special  interest  in  these  measures.  When  a  body 
of  this  kind  shows  itself  prepared  to  act  with  vigour  on  an  emer- 
gency, and  even  to  run  the  risk  of  failure,  it  is  a  sign  of  life.  It 
may  make  mistakes,  but  they  are  the  mistakes  of  youth,  which  can 
be  corrected ;  they  are  not  the  mistakes  of  decline  and  old  age, 
which  are  irreparable. 

Another  new  and  gratifying  fact  is  the  attempt  which  has  been 
made  by  several  members  of  the  profession  to  enter  Parliament. 
Apart  from  party  considerations,  and  without  presuming  to  offer  an 
opinion  upon  the  individual  cases,  it  may  be  said  that  the  legal 
profession  generally  has  regarded  this  attempt  with  approval,  and 
entertains  a  hope  that  when  next  made  it  may  be  attended  with 
better  success.  How  different  this  is  from  the  state  of  things 
within  recent  memory,  when  neither  urgent  party  representations, 
nor  the  desire  of  constituencies,  could  induce.  Scotch  lawyers,  emi- 
nently qualified  to  serve  their  country  in  Parliament,  from  under- 
taking that  honourable  though  no  doubt  arduous  duty. 

It  is  necessary  here  to  guard  against  possible  misapprehension. 
The  writer  trusts  that  nothing  which  has  been  said  in  this  paper 
will  be  deemed  to  favour  the  idea  which  has  unfortunately  been 
sometimes  realized  in  the  sister  kingdoms,  that  a  Parliamentary 
career  may  be  undertaken  as  a  mere  stepping-stone  to  professional 
advancement.  This  has  deteriorated  both  the  character  of  Parlia- 
ment and  the  character  of  the  legal  profession  in  England  and 
Ireland.  It  has  conduced  more  than  anything  else  to  the  compara- 
tively low  estimation  in  which  lawyers  in  Parliament  have  often 
been  held.      If  any  symptom  appears  of  an  endeavour  to  base  a 
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claim  for  promotion,  either  at  the  Bar,  or  still  more  to  the  Bench, 
upon  mere  political  party  services  apart  from  legal  qualifications, 
the  opinion  of  the  profession  in  Scotland  may  be  trusted  to  prevent 
it  from  succeeding.  But  it  is  to  rush  into  the  opposite  extreme  to 
promote  a  condition  of  things  under  which  lawyers  as  a  class  shall 
not  merely  be  excluded  from  Parliament,  a  circumstance  which  can 
affect  of  course  only  a  small  number,  but  also  find  their  voice, 
which  ought  to  be  always  and  commonly  is  the  voice  of  intelligence 
and  reason  and  sound  judgment,  scarcely  heeded  or  heeded  only  to 
be  despised.  The  legal  profession  was  once  excluded  from  the 
House  of  Commons  by  statute  in  England,  and  the  Parliament  in 
which  this  was  done  has  received  in  history  the  title  of  Parlia- 
mentum  Indoctum — the  Ignorant  Parliament.  Without  express 
statute  the  same  condition  has  been  to  some  extent  realized  by  the 
existing  representation  of  Scotland. 

On  the  other  hand,  we  must  not  be  oblivious  of  the  fact  that 
while  Scottish  lawyers  have  been  neglecting  public  affairs  and 
concentrating  their  whole  interests  on  professional  practice,  other 
classes  of  the  community  have  been  adopting  a  precisely  opposite 
course.  It  may  almost  be  said,  painful  as  it  is  to  a  lawyer  to  say 
it,  that  the  legal  profession  has  been  becoming  more  mercantile,  when 
merchants^  traders,  and  artisans  have  been  becoming  more  alive  to 
those  interests  which  concern  them,  not  merely  as  individuals  but 
as  citizens.  For  the  former  circumstance,  from  the  standpoint  of 
the  individual,  many  palliations,  sometimes  a  complete  defence, 
can  be  made,  but  none  from  the  standpoint  of  the  profession.  It 
cannot  expect  to  retain  honours  for  which  it  ceases  to  care  or  to 
exert  itself  to  deserve.  The  latter  circumstance  is  far  from  being 
a  subject  for  regret.  It  is  for  the  good  of  the  nation  that  all  classes 
should  interest  themselves  in  the  business  and  prosperity  of  the 
commonwealth.  But  it  is  not  for  the  good  of  the  nation  that  lawyers 
should  be  an  exception  in  this  respect.  No  qualities  are  more  re- 
quisite for  the  proper  conduct  of  national  affairs  than  those  which 
belong  to  their  special  calling — coolness,  clear-sightedness,  accurate 
reasoning,  impartiality, — in  a  word,  the  judicial  virtues  which  ex- 
perience has  shown,  in  spite  of  a  plausible  opinion  to  the  contrary, 
and  some  shafts  of  satire,  the  honourable  practice  of  advocacy  does 
not  impair  but  rather  cultivates  in  fair  minds  to  adiigh  degree  of 
excellence. 

Meantime  Scottish  lawyers  will  do  well  to  avoid  despondency, 
or,  what  is  still  more  fatal,  indifference  or  cynicism,  for  despondency 
alternates  with  hope ;  indifference  never  rises  above  the  dull,  dead 
level  of  the  commonplace ;  cynicism  blights  the  qualities  of  the 
intellect  and  the  heart,  without  which  nothing  considcmble  has  ever 
been  accomplished.  To  many  members  of  the  legal  profession, 
indeed  to  all  except  a  few  specially  favoured  or  fortunate  indivi- 
duals, the  motto  must  be  for  many  years, 

"  Nitor  in  adveraum :  nee  me  quis  caetera  vincit 
Impetus." 
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Let  this  also  be  the  motto  of  the  profession  at  a  time  when  it  UfO 
might  be  tempted  to  yield  to  despondency.  It  has  great  memories, 
but  if  it  is  to  prove  itself  worthy  of  them,  it  must  not  rest  content 
with  them.  If  the  Bar  is  to  resume  its  former  position,  there  must 
be  an  increase  and  revival  amongst  its  members  of  public  spirit. 
Political  life  is  one,  but  it  is  only  one,  of  the  ways  in  which  this 
spirit  may  be  manifested  and  make  itself  felt,  and  the  occasion  of 
this  paper  has  perhaps  led  to  more  than  its  proper  share  of  im- 
portance being  allowed  to  it.  Such  increase  and  revival  requires 
exertion  on  the  part  of  a  number  of  persons  in  many  difierent  direc- 
tions, each  working  in  his  own  way  towards  the  same  end,  and 
daring  to  run  the  risk  of  failure,  and  of  being  misunderstood  by 
those  whose  good  opinion  he  values. 


NOTES  ON  THE  EDUCATION  FOR  THE  SERVICE  OF 
THE  STATE  IN  CONTINENTAL  COUNTRIES. 

II.   GERMANY. 

As  might  be  anticipated,  it  is  from  Germany  that  the  fullest 
information  on  this  subject  has  been  received,  for  it  is  to  Germany 
and  not  to  England  that  Scotland  must  look  for  any  substantial 
improvement  in  those  parts  of  its  university  system  which  bear 
upon  professional  and  practical  life. 

The  information  as  to  Germany  is  derived  from  four  separate 
authorities,  each  of  the  highest  character.  The  venerable  Bluntschli 
communicates  the  results  of  a  long  lifetime  devoted  to  this  branch 
of  education,  and  to  the  composition  of  works  relating  to  politics 
which  have  an  international  as  well  as  national  importance. 

Von  Holzendorff,  the  well-known  editor  of  the  best  Encyclopaedia 
of  Jurisprudence  produced  in  tliis  century,  and  equally  at  home  in 
the  educational  arrangements  of  North  and  South  Germany,  states 
the  present  condition  of  the  education  of  the  servants  of  the  State 
in  Bavaria,  a  country  which  has  taken  a  leading  part  in  the  scien- 
tific progress  of  Germany  in  the  present  century  in  law  and 
politics,  as  well  as  in  the  natural  sciences. 

Professor  Seeger  gives  the  existing  conditions  and  the  projects  of 
reform  in  Wurtemburg,  a  small  country,  but  one  whose  experience 
on  this  subject  possesses  considerable  value,  as  it  first  made,  in  the 
University  of  Tiibingen,  the  experiment  of  a  separate  faculty  for  the 
political  sciences,  and  as  it  has  the  honour  of  having  produced  the 
distinguished  publicist,  the  late  Robert  von  ^lohl.  To  tlie  con- 
clusions of  this  writer  we  shall  in  the  sequel  direct  special  atten- 
tion. 

Professor  Schmolle  describes  the  arrangements  in  the  newly- 


EDUCATION  FOR  THE  SEKVICE  OF  THE  STATE.       345' 

founded  University  of  Strasburg,  which  may  be  taken  to  indicate 
the  most  recent  views  of  German  statesmen  and  jurists  as  to  the 
order  and  oi^anization  of  this  branch  of  education. 

The  answer  of  Bluntschli  to  the  inquiry  of  the  Scottish  University 
Commission  is  as  follows : — 

In  the  German  States  it  is  the  rule  that  several  years  of  study 
at  the  universities  is  a  preliminary  condition  for  nomination  to 
judicial  offices  and  the  higher  administrative  offices.  University 
degrees  are  in  most  states  not  necessary,  and  have  rather  a  social 
than  a  legal  value.  Only  for  university  professors  the  degree  of 
doctor  is  as  a  rule  required. 

Members  of  the  legislative  bodies  are  for  the  most  part  elected, 
but  in  exceptional  cases  nominated  by  the  Government.  For  these 
university  studies  and  degrees  are  not  necessary. 

A  university  education  is  required  in  the  case  of  judicial 
administrative  and  diplomatic  officials,  including  professional 
consuls  {Berufs  Consxdn) ;  consuls  for  trade  (HandeU  Consuln) 
do  not  require  this  qualification. 

Wliere  a  university  education  is  necessary  three  or  four  years  is 
generally  the  time  required,  but  sometinies  a  shorter  period  suffices. 

It  is  usually  prescribed  that  certain  classes  of  the  Philosophical 
Faculty,  with  a  view  to  secure  a  liberal  education,  should  be 
attended,  and  afterwards  a  series  of  legal  and  political  subjects 
(including  political  economy)  must  be  studied.  The  distinction 
between  the  legal  and  administrative  departments  which  has  been 
carried  out  in  the  arrangements  of  the  various  public  offices  has 
not  yet  been  so  strictly  recognised  in  the  system  of  instruction  and 
examination,  so  that  the  examination  of  candidates  for  both  kinds 
of  office,  except  of  those  for  purely  financial  and  accounting  oftices, 
is  often  the  same.  IJecently,  however,  for  the  first  time,  attempts 
have  been  made  for  the  careful  separation  of  the  two  branches. 
As  regards  examinations  for  the  public  service,  the  rule  is  that  at 
the  close  of  the  university  curriculum  there  is  a  State  examination 
by  a  Commission  or  Board  appointed  by  the  State,  often  with  the 
assistance  of  professors.  Some  years  later  there  is  a  second 
examination  after  the  candidates  have  had  some  practical  experience 
of  the  public  service.  The  fii-st  examination  relates  to  the  subjects 
taught  in  the  univei*sities,  and  the  second  to  questions  of  practice. 
The  usual  age  of  candidates  ibr  the  first  is  from  twenty-one  to 
twenty-four,  and  the  second  examination  is  passed  'two  or  three 
years  later. 

In  a  letter  Bluntschli  adds,  "  The  German  system  of  making 
university  studies  a  condition  for  governmental  offices  has  proved 
successful  with  us.  It  secures  the  higher  education  of  the  official 
classes,  and  limits  the  arbitrary  choice  of  princes  and  ministers. 
As  we  have  not  an  aristocracy  of  birth  or  wealth,  we  form  by  this 
means  an  aristocracy  of  education. 

"Academical  degrees  have  not  for  a  long  time  been  required  as  a 
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condition  for  State  appointments.  For  these  the  State  examination 
decides,  which  is  more  or  less  independent  of  univei'sity  examina- 
tions. The  only  university  degree  with  us  is  that  of  Doctor :  the 
degrees  of  Bachelor  and  Licentiate  have  gone  out  of  use.  There  are, 
however,  (1)  doctores  juris,  according  to  old  custom  still  juris  utriu^- 
que,  i.e.  Civil  and  Canon  Law ;  but  the  Canon  Law  is  now  of  very  slight 
importance,  and  for  the  most  part  Constitutional  Law  and  Criminal 
Law  are  substituted  for  it;  and  (2)  dociores  philosophice,  with 
special  reference  to  the  Political  Sciences,  Constitutional  Law,  and 
Political  P^conomy.  In  some  universities  there  are  also  doctors  in 
the  political  sciences  (Staatswissenchaftliche  JDodoren), 

"  My  experience  is  that  mixed  Examination  Boards  of  State 
officials  and  professors  are  better  than  those  which. are  composed 
exclusively  of  either.  Our  University  Faculties  have  been  handed 
down  from  an  earlier  time,  and  do  not  adapt  themselves  to  our 
modern  relations.  The  distinction  of  the  judicial  and  administra- 
tive departments  in  life  should  lead  to  a  similar  distinction  in  the 
university  system,  either  by  dividing  the  Faculty  of  Law  into  two 
Faculties,  one  for  Jurisprudence,  including  Civil  Law,  Criminal 
Law,  etc.,  and  the  other  for  Political  Science,  including  '  the  general 
Doctrine  or  Theory  of  the  State,'  Constitutional  Law,  Administrative 
Law,  and  Political  Economy.  In  my  opinion  it  would  be  more 
expedient  that  there  should  be  two  departments  of  one  and  the  same 
faculty,  which  should  be  called  the  faculty  of  the  Political  and 
Legal  Sciences." 

The  answers  of  Von  Holzendorff,  formerly  Professor  of  Law  in 
Berlin,  now  professor  in  Munich,  apply  exclusively  to  Bavaria; 
but  he  has  appended  to  them  a  valuable  paper  on  the  question 
much  agitated  in  Germany,  whether  it  is  expedient  to  have  separ- 
ate Faculties  of  Law  and  of  Political  Science,  or  to  unite  both  in  one 
Faculty,  the  substance  of  which  we  shall  give  after  his  statement  of 
the  existing  conditions  of  these  studies  in  Bavaria,  which  is  as 
follows : — 

All  the  higher  branches  of  the  Civil  Service  require  the  attend- 
ance at  a  university  for  a  period  of  four  years,  the  first  year  to  be 
applied  to  philosophical  study,  the  other  three  years  to  juris- 
prudence and  political  science. 

No  academical  degree  is  necessary,  except  for  admission  as  a 
university  teacher  or  privat-doccnt.  The  degree  of  doctor  is 
awarded  by  the  Faculties  after  the  strictest  examination  of  candi- 
dates, and  has  only  a  social  value ;  it  gives  no  privilege  with  regard 
to  the  Civil  Service.  It  is  almost  impossible  to  give  any  reliable 
enumeration  of  the  different  branches  of  the  service  which  require 
the  certificate  of  preliminary  university  study.  Generally  speaking 
it  may  be  said  :  "  All  the  higher  branches  of  the  Civil  Service  for 
which  technical  training  of  a  superior  kind  (as,  for  instance,  in  rail- 
way, postal,  or  mining  administration)  is  not  necessary.*'  The  most 
important  branches  of  the  higher  service  are  the  following :  (1)  The 
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superior  administratiou  of  the  Revenue  Laws  (Finanzen,  Zolle, 
Steuern);  (2)  Councillors  in  the  ministerial  departments  and  boards; 
(3)  State  administration  or  inspection  of  schools ;  (4)  State  inspection 
of  Church  mattei-s  and  the  public  worship;  (5)  the  diplomatic  and 
paid  consular  service  otconsules  missi;  (6)  Government  inspection  of 
mining  and  railways ;  (7)  the  judiciary  department. 

As  a  rule,  all  the  candidates  for  the  higher  Civil  Service — except 
the  merely  technical  departments  of  mining  and  engineering — 
must  have  been  inscribed  as  members  of  the  Juridical  Faculty  for  a 
period  not  under  three  years,  and  of  the  Philosophical  Faculty  for 
one  year,  forming  the  beginning  of  the  academical  study. 

No  particular  lectures  are  prescribed  to  students;  naturally, 
however,  the  subjects  of  the  first  examination,  held  at  the  universi- 
ties, form  at  the  same  time  the  subject-matter  of  lectures  resorted 
to  by  the  great  majority  of  the  students.  Without  any  strict 
necessity  the  following  lectures  are  usually  attended,  the  subsequent 
examinations  resulting  in  a  strong  degree  of  compulsory  attendance 
at  the  usual  lectures:  (1)  Eight  courses  of  lectures  on  different 
topics  belonging  to  the  philosophical  department,  the  choice  of  the 
particular  lectures  being  left  to  the  student  (such  as  history,  philo- 
sophy, natural  science,  chemistry,  mathematics,  etc.) ;  (2)  History 
sind  Institutes  of  the  Eoman  Law ;  Pandects  of  the  Eoman  Civil 
Law ;  (3)  History  of  the  German  Law;  (4)  System  of  the  German  and 
Feudal  Law  ;  (5)  Commercial  Law ;  (6)  Civil  Procedure ;  (7)  Ecclesi- 
astical and  Canon  Law,  including  Matrimonial  Law ;  (8)  Criminal 
Law ;  (9)  Criminal  Procedure  and  Pleading ;  (10)  Constitutional 
Law  of  the  German  Empire  and  the  State  of  Bavaria ;  (11)  Adminis- 
trative Law  (also  under  the  title  of  Folizei-JFissenscha/t);  (12) 
International  Law;  (13)  General  FoVitics '{Allgeineincs  StcuitsreclU) ; 
(14)  Private  Bavarian  Law ;  (15)  The  Philosophy  of  Law. 

No  degree  is  required  for  candidates  for  the  Civil  Service,  but  a 
certificate  testifying  to  the  candidate's  acquirements  in  the  theory 
of  jurisprudence  and  political  science  is  necessary.  Prior  to 
examination  he  has  to  show  that  he  has  duly  passed  through  his 
first  academical  year,  and  subsequently  heard  a  convenient  num- 
ber of  law  lectures.  The  omission  to  attend  particular  law  lectures 
would  not  be  held  sufficient  ground  for  refusing  admission  to  the 
State  examination. 

Genei-al  politics  or  AllgenieiTies  Staatsrechty  not  strictly  belonging 
to  Jurisprudence,  is  taught  by  a  professor  of  law,  and  the  same  is 
the  case  with  Philosophy  of  Law,  taught  concurrently  by  professoi-s 
of  the  Philosophical  and  Juridical  Faculties.  Besides,  the  Faculty  of 
Political    Science    offers    lectures    under    the    following  heads: 

(1)  History  of  General  Civilization  {Allgemeine  Cultnrgeschichte) ; 

(2)  Politics;  (3)  Political  Economy;  (4)  Administrative  Law;  (5) 
Science  of  Financial  Administration ;  (6)  Statistics ;  (7)  Some 
lectures,  partly  administrative,  partly  technical,  such  as  the  law 
and  administrative  practice  of  mining,  forests,  and  agriculture. 
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The  non-technical  administrative  departments  of  the  Civil 
Service  are  based  on  the  following  principle  of  division : — 

1.  The  junior  candidates  in  order  to  be  admitted  as  unpaid 
volunteer-ofiScials  must  have  passed  their  university  examination 
(conferring  no  degree). 

2.  The  senior  candidates  to  be  entitled  to  definitive  appointments 
must  submit  to  a  second  (practical)  examination,  called  the  Staais- 
Concurs  or  State  examination,  to  which  they  are  admitted  after  a 
probationary  period  of  three  years. 

As  above  mentioned  with  regard  to  the  higher  branches  of  the 
Civil  Service,  two  examinations  must  have  been  passed  by  can- 
didates :  (1)  The  so-called  first  or  theoretical  examination,  annually 
ordered  by  the  King,  and  held  by  the  professors  of  the  Law  Faculty ; 
and  (2)  the  second  or  "  State  examination." 

The  first  examination  is  passed  before  eight  professors  of  the  Juri- 
dical Faculty  or  the  Faculty  of  Political  Science.  In  Munich  com- 
monly one  professor  of  Political  Science  acts  in  combination  with 
seven  professors  of  Law,  the  latter  being  selected  with  a  view  to 
have  a  fair  representation  of  the  different  branches  of  Jurisprudence. 
The  examination  takes  place  in  the  presence  of  a  Government 
Commissioner,  and  is  public. 

The  second  examination  is  held  by  Government  Commissioners 
not  appointed  for  this  purpose  exclusively,  but  selected  among  the 
most  eminent  members  of  the  Civil  Service. 

The  first  Government  examination  held  by  the  professors, 
annually  appointed  by  Eoyal  order  in  council,  covers  the  ground  of 
the  previous  academical  study. 

The  second  State  examination  supposes,  of  course,  the  continuance 
of  the  same  degree  of -theoretical  attainments;  in  addition,  it 
requires  evidence  as  to  practical  experience  during  the  period  of 
volunteer  service,  which  as  a  probationary  period  must  have  been 
performed  by  candidates  under  the  title  of  "  practicants."  Tlie 
second  examination,  as  the  first,  is  quite  the  same  for  the  membei-s 
either  of  the  Judiciary  or  the  Higher  Civil  Service. 

As  I  have  shown,  we  cannot  speak  of  university  de^rrees  taken 
in  Bavaria.  The  degree  of  doctor  is  exceptionally  taken  by  a  few 
students  for  the  sake  of  honour,  or  with  a  view  to  become  after- 
wards a  professor.  The  usual  age  of  candidates  for  the  first 
academical  examination  is  between  twenty -one  and  twenty-four,  the 
average  perhaps  being  twenty-three ;  as  to  the  second  State  examina- 
tion it  is  about  twenty-six,  the  age  in  each  individual  case  depending 
on  the  length  of  that  period,  which  every  student  before  his  admission 
to  the  university  will  have  passed  in  the  Latin  school  ov  gymnasium 
in  accordance  with  the  prescriptions,  requiring  a  certificate  called 
the  "  Absolutoriitm"  in  Bavaria,  and  corresponding  to  the 
'*  Ahiturienten  Examen"  of  tlie  Prussian  gymnasium. 

From  the  above  remarks  it  will  be  seen  that  in  Bavaria  the 
same  method  of    academical   education    and    practical  training 
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obtained  by  probationary,  voluntary,  and  unpaid  service  applies 
to  the  members  of  the  Judiciary,  and  to  those  of  the  higher  Civil 
Service. 

From  the  letter  to  which  we  have  alluded  above  we  make  the 
following  extracts :  "  In  my  eyes  the  organization  of  political  and 
legal  education  is  at  present  a  vital  question  for  civilized  nations. 
Party  cries  {Schlaguwter)  are  in  public  life  nearly  exhausted. 
We  cannot  get  better  laws  if  we  do  not  prepare  our  future  legis- 
lators better  and  more  thoroughly  at  the  universities.  Without 
reform  of  legal  education  England  can  never,  according  to  my 
decided  conviction,  obtain  a  satisfactory  codification."  On  the 
question  of  the  expediency  of  instituting  a  separate  Political 
■Faculty,  Von  Holzendorff  thus  expresses  himself:  "  For  a  long  time 
we  believed  in  Germany  that  a  correct  division  of  labour  required 
the  erection  of  Political  Faculties  in  the  universities.  Now  the 
opinion  of  the  learned  classes  has  altered  on  this  point.  We 
consider  it  better  to  unite  political  and  legal  studies,  and  to 
institute  Faculties  for  Law  and  Politics  {' Eechts  und  Staats- 
wissenchaft '). 

"  In  the  latest  university  foundation,  that  of  Strasburg,  this  has 
been  done. 

"  In  Munich  there  is  a  separate  Political  Faculty.  The  result  is, 
according  to  my  observation,  unfavourable  to  the  division  of  the 
two  branches  of  study.  My  reasons  against  separate  Faculties  for 
Law  and  Politics  are:  1.  The  political  sciences  have  no  independent 
theoretically  distinct  basis.  They  are  either  practical  and  dogmati- 
cal, and  if  so  cannot  properly  be  separated  from  constitutional 
law  {Staats  Recht),  or  they  are  philosophical  and  historical  studies, 
and  if  so  they  should  be  united  with  the  Philosophical  Faculty,  as 
in  Prussia. 

"  2.  A  so-called  political  education  without  a  sufficient  and 
thorough  legal  preparatory  education  appears  to  me  worthless  and 
even  hurtful 

"  3.  In  Munich  almost  all  those  who  attend  lectures  on  political 
subjects  are  students  of  law.  The  Political  Faculty  has  only  about 
a  dozen  special  students,  and  five  ordinary,  and  one  extraordinary, 
professors.  There  is  therefore  no  practical  need  for  the  division  of 
the  two  Faculties. 

"  4.  There  are,  properly  speaking,  only  two  specific  political  sub- 
jects. Political  Economy  (including  Finance)  and  Statistics.  The 
other  subjects  in  the  Political  Faculty — Administrative  Law  and 
Police  Law — are  taught  by  a  member  of  the  Faculty  of  Law ;  the  History 
of  Civilization  might  be  taught  by  a  historian,  and  Arboriculture 
(Forstwissenchoft)  should  be  taught  in  connection  with  the  natural 
sciences.  Great  advantage,  on  the  other  hand,  arises  from  the 
union  of  the  most  important  political  studies  with  the  Faculty  of 
I^w.  All  that  is  necessary  is  procured  if,  in  addition  to  a  suffi- 
cient representation  of  the  studies  which  belong  to  Public  Law,  in 
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its  widest  sense,  one  or  more  professorships  for  Political  Economy 
and  one  for  Statistics  are  established. 

"  The  advantages  which  would  result  from  this  union  are:  1.  The 
external  connection  of  Jurisprudence  and  Political  Science  would 
prevent  the  mere  doctrinal  and  abstract  tendencies  which  often 
come  forward  under  the  name  of  Political  Science. 

"  2.  The  extravagant  and  injurious  preference  given  in  Germany 
for  the  study  of  the  Eoman  private  law  would  be  avoided  by  the 
additional  importance  and  strength  which  would  be  imparted  to 
tlie  study  of  Public  Law  by  the  introduction  of  professorships  of  the 
Political  Sciences  in  the  Faculty  of  Law." 

There  is  much  in  these  answers  which  has  a  special  bearing  upon 
a  state  of  university  education  to  which  we  are  strangers  in  this 
country.  We  assuredly  do  not  require  to  be  warned  against  the 
institution  of  a  separate  faculty  for  the  political  sciences  when  as 
yet  these  sciences  are,  with  the  exception  of  Constitutional  Law  and 
International  Public  Law,  scarcely  recognised.  If  they  are  to  be 
recognized  at  all,  it  will  certainly  be  in  connection  with  tlie  Legal 
Faculties  of  our  universities.  Nor  is  it  likely  that  in  either 
Enf^land  or  Scotland  too  great  importance  will  ever  be  attached  to 
the  study  of  the  Eoman  Law.  But  we  have  not  felt  at  liberty  tx) 
abridge,  on  account  of  the  difference  between  the  two  countries,  the 
interesting  observations  of  Von  Ilolzendorff.  We  fully  expect  also 
that  his  communication,  as  well  as  that  of  Bluntschli,  will  at  first 
si.L^ht  tend  to  impress  on  the  minds  of  some  readers  the  impres- 
sion that  Germany  is  over-lectured  and  over-professored.  To  a 
certain  extent  we  share  this  opinion,  but  it  is  better  to  defer  sucli 
reflections  as  occur  to  us  upon  this  point  until  we  are  in  possession 
of  the  whole  evidence.  At  present  we  content  ourselves  with 
noting  that  the  opinions  of  Bluntschli  and  Von  Holzendorff  are  on 
all  essential  parts,  although  given  independently  of  each  other, 
in  complete  accordance.  These  essential  parts  may  be  thus 
summarized : — 

1.  A  university  education  in  the  legal  and  political  sciences  is 
required  in  Germany  for  candidates  for  all  the  higher  departments 
of  the  State  Science,  administrative  as  well  as  judicial. 

2.  A  university  degree  is  not  required. 

3.  It  is  expedient,  according  to  the  prevailing  opinion  of  the 
persons  who  have  considered  this  subject  in  Germany,  that  the 
political  sciences  should  be  taught  in  the  same  Faculty  as  legal 
studies,  and  not  in  a  sepamte  Faculty. 

4.  The  circle  of  political  duties  should  include  at  least  the 
Phih)sophy  of  Law  and  the  State,  Constitutional  Law,  Administra- 
tive Law]  Public  International  Law,  Political  Economy,  and 
Statistics.  ^  M. 
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The  law  relating?  to  the  mode  of  acceptance  of  bills  of  ex- 
change has  long  been  settled  in  Scotland,  where  the  subscription 
of  the  drawee  has  been  always  required  to  render  him  liable  upon 
the  bill,  and  his  subscription  has  been  by  itself  held  to  imply 
acceptauce.  In  the  law  of  England,  on  the  other  hand,  a  promise, 
written  or  oral,  to  accept  a  bill  was  held  to  be  an  acceptance,  and 
it  has  been  said  that  any  conduct  of  the  drawee  by  which  he 
intended  the  holder  should  understand  that  he  meant  to  accept  or 
pay  would  amount  to  an  acceptance  of  an  existing  bill.  It  was 
even  doubted  whether  the  mere  detention  of  a  bill  by  the  drawee 
would  not  amount  to  an  .acceptance ;  and  many  fine  distinctions 
were  drawn  which  were  really  inapplicable  to  such  documents,  and 
only  served  to  introduce  uncertainty  into  mercantile  dealinjors.  In 
order  to  remedy  this  state  of  mattei-s  the  Act  1  &  2  Geo.  IV.  c.  78 
was  passed,  by  which  it  was  enacted  that  "  no  acceptance  of  any 
inland  bill  of  exchange  shall  be  sufficient  to  charge  any  person 
unless  such  acceptance  shall  be  in  writing  on  such  bill,  or  if  there 
be  more  than  one  part  of  such  bill,  on  one  of  such  parts."  This 
Act  was  by  the  English  Courts  interpreted  as  meaning  that  some 
writing  on  the  bill,  such  as  "accepted,"  "presented,"  "seen,"  or 
even  the  day  of  the  month  without  the  subscription  of  tlie  acceptor's 
name,  was  sufficient  to  bind  him.  There  was  thus  left  a  certain 
degree  of  uncertainty  which  it  was  considered  advisable  to  remove, 
and  accordingly  by  19  &  20  Vict.  c.  97,  s.  6,  it  was  enacted  that  "  nu 
acceptance  of  any  bill  of  exchange, 'inland  or  foreign,  shall  be 
sufficient  to  bind  or  charge  any  person  unless  the  same  be  in 
writing  on  such  bill,  or  if  there  be  more  than  one  part  of  such 
bill  on  one  of  the  said  parts,  and  signed  by  the  acceptor  or  some 
person  duly  authorized  by  him."  In  the  Mercantile  Law  Amend- 
ment (Scotland)  Act  of  the  same  year  a  section  in  identical  terms 
was  introduced,  but  this  section  was  understood  to  be  a  mere 
affirmance  of  the  common  law  of  Scotland,  to  wliich  the  law  of 
England  had  been  assimilated.  In  Scotland,  prior  to  the  passing 
of  the  Act,  if  a  person  subscribed  his  name  to  a  blank  bill  stamp  he 
was  held  to  give  authority  to  fill  up  the  bill  with  any  sum  which 
the  stamp  would  carry,  and  in  Cameron  v.  Mori'ison  (20th  Jan. 
1869,  7  Macp.  282)  Lord  President  Inglis  said :  "  It  is  common  fur 
an  acceptor  to  sign  his  name  upon  a  blank  slip  of  stamped  paper, 
leaving  the  drawer  at  liberty  to  fill  it  up  for  the  largest  amount 
which  the  stamp  will  cover ;  and  it  has  not  for  a  long  time  been 
questioned  that  when  the  bill  is  filled  up  and  signed  by  the 
drawer  that  constitutes  a  valid  obligation  against  the  acceptor." 
While  the  general  practice  was  for  an  acceptor  to  write  the  word 
"accepted"  above  his  signature,  it  was  understood  that  the 
omission  to  do  so  did  not  affect  his  liability,  and  a  very  large 
number  of  bills  in   England  as   well  as  in   Scotland  bore   no 


352  THE  BILLS   OF  EXCH/VNGE  ACT,   1878. 

acceptance  except  that  implied  in  the  signature  of  the  drawer.  A 
decision  of  the  Common  Pleas  Division  on  appeal  from  the  County 
Court  of  Northumberland,  however,  once  more  created  a  difference 
between  the  law  of  Scotland  and  that  of  England,  and  imperilled  a 
large  amount  of  property.  In  the  case  of  Hindhaugh  v.  Blakey 
(2nd  March  1878,  3  C.  P.  Div.  136),  Justices  Grove  and  Denmali 
decided  that  a  signature  on  a  bill  of  exchange  by  itself  was,  under 
the  section  of  the  statute  quoted  above,  insufficient  to  charge  the 
drawee.  They  held  that  the  Act  required  both  a  written  acceptance 
and  also  a  signature,  and  that  the  subscription  of  the  drawee  no 
longer  implied  acceptance.  This  decision,  which  was  undoubtedly 
inconsistent  with  the  law  as  laid  down  by  the  Scotch  Courts,  and 
proceeded  on  a  very  technical  construction  of  the  Act  of  Parliament, 
was  received  with  surprise  and  incredulity  in  banking  circles, 
where  the  decision,  though  distinct  and  unambiguous,  Avas  spoken 
of  as  merely  raising  doubts.  The  same  language  was  used  in  the 
bill,  which  was  at  once  introduced  into  Parliament  by  Sir  John 
Lubbock,  to  declare  the  law  relating  to  the  acceptance  of  bills  of 
exchange.  That  bill  was  passed  through  both  Houses  of  Parlia- 
ment, and  received  the  Eoyal  assent  on  16th  April  1878, 
within  little  more  than  six  weeks  of  the  judgment  in  Hindhaiujh 
V.  Blakey,  which  had  excited  the  fears  of  the  banking  interest. 
That  Act,  after  reciting  the  section  in  the  Mercantile  Law  Amend- 
ment Acts  of  1856,  and  narrating  that "  doubts  have  arisen  as  to  the 
true  effect  and  intention  of  the  said  enactment,  and  as  to  whether 
the  signature  of  the  drawee  alone  can  constitute  a  sufficient 
acceptance  of  the  bill  so  as  to  satisfy  the  requirements  of  the  said 
statute,"  proceeds  to  enact  that  an  acceptance  of  a  bill  of  exchange 
is  not  and  shall  not  be  deemed  to  be  insufficient  under  the 
provisions  of  the  said  statutes  by  reason  only  that  such  accept- 
ance consists  merely  of  the  signature  of  the  drawee  written  on 
such  bill. 

By  this  enactment  the  law  of  England  has  again  been  assimilated 
to  the  law  of  Scotland,  and  a  construction  of  the  statutes  of  1856, 
which  could  only  have  worked  hardship  and  injustice,  has  been 
authoritatively  refuted.  While  admiring  the  celerity  with  which 
Parliament  has  removed  the  "  doubt,"  one  cannot  but  sympathize 
with  the  unfortunate  litigant  whose  case  has  been  the  occasion  of 
the  construction  of  the  section  which  Parliament  has  so  speedily 
declared  to  be  erroneous.  The  powerful  banking  influence  in 
Parliament,  and  the  constant  watch  wMiich  members  such  as  Sir 
John  Lubbock  and  Mr.  Hubbard  keep  over  all  proceedings  in  the 
Courts  of  Law  or  in  Parliament,  which  may  tend  to  affect,  however 
slightly,  interests  so  sensitive  as  those  relating  to  money,  sufficiently 
account  for  the  short  time  between  the  discovery  of  the  blot  in  the 
statute,  or  the  erroneous  construction  put  upon  it,  and  the  Parlia- 
mentary remedy.  In  many  other  branches  of  the  law  such  *'  doubts" 
might  have  remained  unnoticed  except  by  the  unfortunate  persons 
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affected,  who  might  not  be  possessed  of  Parliamentary  influence 
sufficient  to  secure  the  speedy  remedy  of  the  mistake. 

If  there  were  a  minister  of  justice  charged  with  the  duty  of 
obsemng  the  decisions  of  the  Courts  of  Law,  and  at  once  taking 
measures  to  amend  any  flaw  which  the  ingenuity  of  lawyers 
might  discover  in  Acts  of  Parliament,  the  improvement  of  the  law 
would  be  more  rapid  and  more  certain  than  it  can  be  under  the 
present  system,  when  important  amendments  upon  the  law  as  in- 
terpreted by  the  judges  are  left,  as  in  the  present  case,  to  the  zeal  of 
private  members.  If  a  code  were  enacted,  some  regular  system  of 
revisal  and  amendment  would  have  to  be  introduced,  so  as  to 
secure  that  the  working  of  the  code  should  not  be  productive  of 
serious  evil ;  and  even  now  the  institution  of  such  a  system  of 
supervision  could  not  fail,  if  properly  carried  out,  to  lead  to  the 
gradual  amelioration  of  the  law,  and  might  perhaps  be  useful  in 
paving  the  way  to  the  codification  of  the  law.  The  present  system 
of  haphazard  amendment  is  certainly  capable  of  improvement, 
and  the  ease  with  which  this  bill  was  carried  through  Parliament 
shows  that  there  would  be  little  difficulty  in. working  some  well- 
considered  system  of  revision  of  case  law,  at  least  so  far  as  relating 
to  the  interpretation  of  statutes. 
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Amidst  the  innumerable  Bills  now  in  Parliament  struggling  for 
future  existence  as  Acts — some  with  a  good  chance  and  some  with 
no  chance  at  all ;  some  under  the  patronage  of  Government  and 
some  in  the  feeble  hands  of  the  private  member — appears  a  measure 
which  has  for  its  object  the  codifying  of  the  English  Criminal  Law. 
It  it  not  likely  to  become  more  than  a  measure  this  session ;  for 
although  it  hesj^s  the  Government  stamp,  and  can  claim  the  respect- 
able parentage  of  a  Government  law-officer,  other  things  are  more 
pressing.  The  IJnglish  Criminal  Law  has  stood  in  its  present  form 
for  centuries,  or  rather  has  been  going  on  through  the  centuries 
enduring  successive  modifications  in  some  respects  and  additions  in 
others.  Many  will  be  inclined  to  think  that  it  may  last  their 
time.  It  does  not  afiect  the  interests  of  the  community  so  closely 
as  the  Civil  Law  would  do;  the  class  who  are  most  deeply  in- 
terested have  not  as  yet  got  representation  in  Parliament.  Any 
scheme  for  law  reform  has,  however,  tliis  advantage — it  is  generally 
left  by  the  lay  members  of  the  Legislature  to  be  discussed  and 
disposed  of  by  their  legal  brethren.  He  must  be  a  bold  man  who, 
without  special  training,  will  venture  to  involve  himself  in  the 
intricacies  of  the  pleading  and  procedure  of  either  the  Old  Bailey  or 
Westminster,  or  call  in  question  the  argument  of  the  Attorney  or 
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Solicitor  General  when  these  dignitaries  favour  the  House  upon  a 
professional  question.  But  there  is  no  probability  of  our  seeing 
England  under  a  criminal  code  for  some  little  time  at  least.  We 
may  rest  assured,  however,  that  the  matter  will  not  drop.  It  is 
non-political  in  character,  and  is  capable  of  being  handed  from  one 
Government  to  another.  If  Conservatives  have  started  the  idea,  it 
is  not  likely  to  meet  with  opposition  from  any  other  political  party. 
The  reforms  wliich  have  been  carried  through  in  the  Civil  Courts 
of  England,  and  carried  tlirough,  it  will  be  remembered,  with 
marvellous  speed,  renders  it  by  no  means  unlikely  that  ere  very 
long  some  sweeping  revolution  will  reorganize  those  of  criminal 
jurisdiction. 

Scottish  lawyers  as  a  rule  take  little  interest  in,  and  know  but 
little  about,  the  Criminal  Law  of  the  sister  country.  While  we  are 
constantly  becoming  more  familiar  with  the  principles,  and  even 
the  technicalities,  of  the  English  Civil  Law,  as  the  commercial 
relations  between  the  two  countries  render  a  familiarity  with  them 
necessary,  it  matters  little  to  us  upon  what  grounds  and  with 
what  formalities  a  felon  is  convicted  across  the  border.  When  we 
think  of  the  English  criminal  procedure  at  all  it  is  usually  with 
some  slight  feeling  of  contempt  for  the  want  of  system  which 
appears  in  the  manner  of  prosecution,  and  the  absence  of  that 
machinery  with  which  this  country  has  been  familiar  for  centuries. 
Occasionally  when  the  curiosity  of  the  f)ublic  at  the  dawn  of  what 
promises  to  be  a  popular  criminal  trial  is  not  gratified,  there  is  a 
silly  outcry  in  favour  of  the  public  investigations  carried  on  in 
England,  and  for  the  adoption  of  that  absurdity,  the  coroners 
inquest.  But  such  an  outcry  is,  however,  rarely  supported  by  the 
•professional  lawyer,  who  knows  better  how  to  value  the  blessings 
of  the  system  which  we  have,  and  to  estimate  the  value  of  the 
arguments  urged  against  it. 

The  two  systems  are  widely  different.  Indeed,  perhaps  the  only 
functionary  connected  with  the  administration  of  criminal  justice 
whom  we  and  our  Southern  neighbours  have  in  common  is  the 
hangman.  But  this  proposed  code  should  interest  us,  because  we 
may  rest  assured  that  if  it  is  accomplished  in  England,  Scotland 
will  not  be  left  alone.  Here  is  a  grand  project  for  a  high-handed 
Home  Secretary  with  dreams  of  centralization — pet  hobbies  of  his 
own  and  an  impatience  of  Scottish  interference.  The  Scottish  code 
may  possibly  be  drawn  up  by  English  hands.  By  the  time  it  is 
called  for,  a  Lord  Advocate  (in  all  but  name)  may  be  a  thing  of 
the  past,  although,  perhaps,  the  advice  of  that  shorn  and  shrunken 
official  may  still  be  asked,  and  even  followed. 

It  would  be  desirable  if  by  any  possibility  a  code  brought  about 
a  greater  uniformity  in  the  character  of  sentences.  At  present  the 
nature  of  the  punishment  depends  more  frequently  upon  the  judge 
who  inflicts  it  than  upon  the  crime  committed.  One  judge  upon 
the  Scottisli  Bench  is  known  to  award  a  few  weeks*  imprisonment 
in  cases  which  would  certainly  call  forth  penal  servitude  from 
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Tinother  of  our  learned  Commissioners.  It  is  impossible  to  exclude 
altogether  tlie  exercise  of  the  judge's  discretion,  there  are  some  cases 
which  depend  so  much  on  the  surrounding  circumstances,  as,  e.g., 
cases  of  fraud ;  but  surely  it  is  possible  to  render  the  sentences  pro- 
nounced in  our  criminal  courts  in  some  degree  less  anomalous. 
Tliere  is  one  crime  which  upon  conviction  has  invariably  the  same 
sentence  imposed ;  that  crime  is  murder.  And  yet  under  the  term 
murder  there  are  classed  offences  which  in  strict  justice  should  not 
be  dealt  with  as  if  alike  in  decree  of  j2:uilt.  The  man  who  deals  a 
hasty  blow  and  he  who  uses  poison,  prepared  with  deliberation  and 
administered  in  cold  blood,  do  not  deserve  the  same  punishment. 
As  it  is,  compassionate  juries  take  refuge  in  verdicts  of  not  proven  or 
of  culpable  homicide,  inconsistent  with  fact  or  with  legal  definition. 

It  is  also  desirable  that  no  act  should  be  punished  as  a  crime 
in  the  one  country  wliich  may  be  committed  with  impunity  in  the 
other.  This  is  the  case  with  at  least  one  offence  of  great  magnitude 
in  Scotland,  and  not  so  rare  as  might  be  wished.  Incest  is  still 
nominally  a  capital  crime  with  us  ;  in  England  it  merely  exposes 
the  guilty  parties  to  Church  discipline. 

To  codify  and  bring  into  harmony  the  criminal  law  of  the  two 
kingdoms  may  be  a  labour  followed  by  beneficial  results. 


SOME    EECENT    DECISIONS— TWENTY-SECOND 
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Ox  the  subject  of  life  insurance  we  find  two  cases  directly  in  con- 
flict. In  Guardian  Mutual  Life  Insurance  C(yn}paiuj  v.  Hogan,  80 
111.  35,  it  is  held  that  the  relation  of  father  and  son  does  not  give 
the  son  an  insurable  interest  in  the  life  of  the  father,  unless  the 
son  has  a  well-founded  or  reasonable  expectation  of  some  ])ecuniary 
advantage  to  be  derived  from  the  continuance  of  the  life  of  the 
father.  On  the  other  hand,  in  Reserve  Mutual  Insurance  Conipanf/ 
V.  Kane,  81  Penn.  St.  154,  it  is  held  that  the  son  has  an  insurable 
interest  in  the  life  of  his  father,  especially  where  the  son  is  liable 
under  the  poor  law  for  the  support  of  the  father.  We  vote  with 
Illinois  on  the  point.  The  matter  being  one  simply  of  ]>ecuniary 
interest,  no  person  has  an  insurable  interest  in  the  life  of  another 
unless  it  is  a  pecuniary  advantage  to  him  to  have  the  other  live. 
In  the  Pennsylvania  case  it  was  for  the  son's  interest  to  have  the 
insured  die. 

Dogs  and  "  niggers  "  make  a  good  deal  of  trouble  in  this  volume. 
In  Heisrodt  v.  JJackett,  34  Mich.  283,  a  statute  authorized  *'  any 
person"  to  kill  a  dog  going  at  large,  and  not  licensed  or  collared. 
In  an  action  to  recover  for  the  killing  of  plaintifl's  dog  by 
defendant's  dog,  held  no  defence  that  plaintifls  dog  was  not 
licensed  and  collared,  as  defendant's  dog  was  not  a  "  person."  We 
know  thfe  converse  of  this  to  be  urged  once.      JSidney  Smith  whtn 
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solicited  by  Landseer,  the  famous  animal  painter,  to  sit  to  bim  for 
his  portrait,  exclaimed :  "  Is  thy  servant  a  dog,  that  he  shall  do 
this  thing  ?"  In  Rider  v.  White,  65  K  Y.  54,  it  is  laid  down  that 
one  injured  by  the  bite  of  a  dog  may  recover  damages  of  the  owner 
on  proof  that  the  dog  was  vicious,  and  that  the  owner  knew  it, 
without  showing  that  it  had  ever  bitten  any  one.  So  much  for 
dogs.  Now  for  the  other  "  animals"  mentioned.  Down  in  North 
Carolina  the  law-makers  have  such  a  delicate  sense  of  the  fitness 
of  things  that  they  regulate  marriage  somewhat  by  complexion, 
and  pronounce  marriages  between  negroes  and  white  persons  un- 
lawful. (Probably  they  will  not  suffer  Othello  to  be  acted  in  their 
theatres.)  So  in  State  v.  Ross,  76  N.  C.  242,  the  Court  had  a  good 
deal  of  self-command  to  adjudge  that  where  a  white  woman  left 
the  State  to  be  married,  in  another  State,  to  a  negro  resident  there- 
of, but  not  intending  to  return,  but  was  so  married,  and  afterwards 
did  return,  the  marriage  was  lawful  in  North  Carolina.  But  in 
State  V.  Kennedy,  76  N.  C.  251,  where  a  negro  man  and  a  whit-e 
woman  left  the  State  to  be  married,  with  intent  to  evade  the  law 
and  to  return,  and  were  married  in  another  State  where  such  mar- 
riages were  lawful,  and  did  return,  the  marriage  was  held  invalid  in 
North  Carolina.  But  not  only  do  live  "  niggers"  make  the  courts 
trouble,  but  dead  ones  do  also.  In  Mount  Moriah  Cemetery  Associa- 
tion V.  Commonwealth,  81  Penn.  St  235,  it  is  held  that  a  by-law  of 
a  cemetery  association  prohibiting  the  burial  of  negroes  therein  is 
void  as  to  persons  who  were  lot  owners  when  the  by-laws  were 
passed.  We  have  known  of  cemeteries  prohibiting  the  interment 
of  dogs,  but  this  is  the  first  instance  of  the  extension  of  the  pro- 
hibition to  negroes  that  has  come  to  our  notice.  Judge  Gordon 
sits  down  on  the  cemetery  folks  in  this  lively  manner :  "  In  a  sound 
code  of  ethics  this  prejudice  never  had  a  respectable  standing,  for 
it  was  but  the  child  of  an  abnormal  servile  system  that  was  entitled 
to  no  man's  respect  outside  of  the  country  and  laws  which  main- 
tained it.  But  at  this  time,  when  this  prejudice  is  under  the  ban 
of  recent  constitutional  and  legal  provisions,  expressly  designed  for 
its  suppression  and  extinction,  it  is  scarcely  to  be  expected  that  we 
can  be  induced  to  endorse  its  respectability,  or  to  encourage  it  to 
linger  longer  around  the  halls  of  justice."  Judge  Sharswood  said, 
"  I  dissent  from  this  judgment  and  opinion." 

We  don't  often  run  across  an  elegant  classical  quotation  in  a 
judicial  opinion,  but  C.-J.  Appleton  makes  one  in  Header  v.  White, 
66  Me.  90.  It  is  here  held  that  an  action  cannot  be  maintained  to 
recover  money  loaned  on  the  Lord's  day.i  The  Court  regretting  the 
statute,  and  pointing  out  the  anomaly  that  while  both  parties  are 
equally  guilty,  one  is  punished  and  the  other  is  rewarded,  quote 
from  Juvenal — 

«  Multi 

Coramittunt  eadem,  diverse  crimina  fato  ; 

Ille  crucem  pretiuni  sceleris  tulit,  hie  diaderoa,'* 

\See  Journal  of  Jurispnidence,  vol.  xxi.  p.  408  [Ed.]. 
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which,  if  we  may  be  allowed  to  serve  as  interpreter,  may  be  thus 
rendered  into  the  vernacular — 

"  Of  two  who  equally  deserve  law's  frown, 
One  gets  the  cross,  the  other  takes  the  crown.'' 

New  Hampshire  still  continues  the  banner  State  for  long 
opinions.  Here  in  Hardy  v.  Merrill,  56  N.  H.,  we  have  twenty- 
two  pages  to  demonstrate  that  non-professional  witnesses  may  testify 
to  their  opinion  of  a  testator's  sanity,  founding  their  opinion  upon 
their  knowledge  and  observation  of  his  appearance  and  conduct. 
A  good  deal  of  the  opinion  was  omitted  too.  An  interesting 
opinion,  however,  on  a  very  important  subject.  The  Court  made 
one  mysterious  observation,  namely:  In  M'Kee  v.  Nelson,  the  Court 
says:  "There  are  a  thousand  nameless  things,  indicating  the  exist- 
ence and  degree  of  the  tender  passion,  which  language  cannot 
specify;  precisely  what  Judge  Bellows,  in  Whittier  v.  Franklin, 
said  of  the  frightened  mental  condition  and  sulky  disposition  of  a 
horse."  We  did  not  know  that  the  equine  race  are  peculiarly 
subject  to  the  "  tender  passion,"  but  it  seems  to  be  judicially 
affirmed.  Again,  the  Court  says :  "  Evidence  of  this  character  was 
received  a  few  weeks  ago  in  the  trial  of  Magoon  for  murder  in 
Rockingham  county,  with  the  intimation  of  a  doubt  concerning  its 
competency;  and  the  very  able  and  vigilant  counsel  upon  both 
sides  in  that  cause  knew  what  they  were  about,  and  omitted 
nothing  of  their  duty  to  the  prisoners  or  to  the  public."  Assuming 
that  the  counsel  really  did  "  know  what  they  were  about,"  it  seems 
a  rather  curious  reason  for  judging  of  the  competency  of  evidence. 
Then  the  Court  wax  quite  lively :  "  But  one  witness  says,  *  he  did 
not  appear  as  usual;  he  did  not  appear  natural.'  Now,  let  us 
imagine  a  scene  that  might  very  probably  be  exhibited  where  the 
Massachusetts  rule  prevails.     *  Very  well,'  says  a  learned  barrister, 

*  very  well,  Mr.  Witness,  you  may  say  that ;  that  is  quite  regular, 
that  is  your  opinion.  Now  tell  us  in  what  respect  he  did  not  ap* 
pear  "as  usual"  or  "natural."'  '  Well,  I  can't  describe  it,  but  I 
should  call  it  wandering,  delirious ;  he  was  incoherent  in  his  talk.' 

*  Very  well,  Mr.  Witness ;  you  acquit  yourself  like  a  sensible  man. 
Now  tell  the  jury  whether,  in  your  opinion,  he  was  then  of  sound 
mind.'  *I  object!'  thunders  the  learned  barrister  on  the  other 
side.  '  I  object ! '  thunders  the  opposing  junior ;  *  counsel  know 
better.  It  is  an  insult  and  outrage  to  put  such  a  question.'  *  I 
object ! '  *  I  object ! '  echoes  from  every  side.  The  court-room  is  in 
an  uproar.  The  Judge  has  to  exert  himself  to  keep  the  peace. 
The  lawyers  on  each  side  are  all  talking  at  the  same  time  in  a  very 
delirious  and  incoherent  manner.  The  witness  is  confounded.  The 
jury  are  confounded.  Everybody  is  confounded,"  etc.  So  are  we. 
Are  we  reading  a  grave  law-opinion  or  one  of  Charles  Reade's 
court  scenes  ?  Sometimes  the  Court  in  the  "  Granite  State  "  in- 
dulges in  a  little  pardonable  sarcasm  on  the  rhetoric  of  the  attorneys. 
Thus,  in  Si/npson  v.  Citi/  Savings  Bank  (56  N.  H,  466),  the  Court 
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observe :  "  In  the  plaintiffs  brief  it  is  suggested  that  '  this  law  of 
]  874  touches  the  heart  blood  of  this  plaintiff/  "  etc. ;  "  but  now,  if 
he  suffer  in  the  matter  of  costs,  his  tribulation  will  be  caused  not 
so  much  by  the  law  of  1874  as  by  his  own  persistent  disregard  of 
the  law."  Truly,  it  was  a  great  mistake  on  the  part  of  the  New 
Hampshire  legislature  to  endeavour  to  compel  the  judges  of  that 
State  to  write  shorter  opinions. 

Several  cases  in  Wisconsin  are  of  interest.  Royt  v.  Hvdson  (41 
Wis.  105),  holds  that  the  burden  of  proving  contributory  negligence 
is  on  the  defendant,  and  that  the  plaintifiF  is  not  bound  to  show  an 
absence  of  negligence  on  his  part ; — a  holding  which  strikes  us  as 
more  reasonable  than  our  own  rule.  In  Heart  v.  Stickney,  41  Wis. 
630,  a  note,  bearing  interest  payable  annually,  and  transferred  after 
maturity  of  interest  and  non-payment  of  interest,  was  held  open  to 
all  defences,  even  in  the  hands  of  an  innocent  holder;  which  is 
consistent  with  Newell  v.  Gregij,  51  Barb.  263.  In  State  ex  rel. 
Drake  v.  Doyle,  a  statute  was  held  constitutional,  which  required 
foreign  insurance  companies,  as  a  condition  precedent  to  being 
licensed  to  do  business  in  that  State,  to  agree  not  to  remove  into 
the  Federal  courts  any  actions  brouglit  against  them  in  the  State 
courts.  The  U.S.  District  Court  of  the  Western  District  of 
Wisconsin  had  previously  lield  the  Act  void. 

The  case  of  Hayes  v.  LivxTigstan,  34  Mich.  384,  is  very  interesting, 
and  will  probably  give  rise  to  considerable  discussion,  although 
decided  by  a  very  able  court.  The  decision  is  in  effect  that  under 
tlie  statute  of  frauds  it  is  not  permissible  that  an  estoppel  in  pais 
should  work  a  transfer  of  the  legal  title  to  land.  The  Court  con- 
cede that  the  rule  is  different  in  respect  to  personal  property. 
They  concede,  too,  that  in  regard  even  to  real  estate  the  rule  is 
different  in  Maine,  Georgia,  Vermont,  Pennsylvania,  Connecticut, 
and  New  York.  They  seem  to  concede,  too,  that  the  injured  party 
might  find  relief  in  equity,  and  distinguish  tlie  New  York  doctrine 
on  the  ground  of  the  abolition  of  the  distinction  here  between  the 
legal  and  the  equitable  tribunal.  It  may  be  that  the  inability  of 
the  Courts  of  Law  to  take  cognizance  of  the  facts  constituting  the 
estoppel  may  support  the  decision  in  this  case;  but  we  cannot  quite 
clearly  see  any  (»ther  reason  for  it.  We  cannot  at  this  monient 
assent  to  the  idea  of  the  Court  that  it  would  be  impolitic  to  defeat 
the  statute  of  frauds  "  by  a  technicality  so  shadowy  and  unsub- 
stantial." Still  we  offer  these  views  with  diffidence,  and  shall 
endeavour  hereafter  to  examine  the  matter  more  thoroughly. 

This  volume  has  many  valuable  notes. — Albany  Lata  Journal. 
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III.— SCOTLAND. 

The  claims  of  the  Scotch  Courts  to  jurisdiction  over  Englishmen 
and  Irishmen  have  still  to  be  considered.      They  may  be  compared 
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striatim  with  the  cases  in  which  the  English  and  Irish  Courts 
allow  service  out  of  the  jurisdiction.  The  first  case  is  where  land 
situated  within  the  jurisdiction,  or  any  act,  deed,  will,  or  thing 
alfecting  such  land,  is  the  subject-matter  of  the  action.  This  very 
much  resembles,  and  in  practice  is  probably  identical  wdth,  the 
Scottish  rule  which  bases  jurisdiction  on  the  "  beneficial  possession, 
whether  natural  or  civil,  of  immovable  estate  within  the  realm, 
whether  permanently  or  temporarily,  upon  a  good  title  of  posses- 
sion "  (Lord  President  Inglis  in  Fraserv.  Fraser,  8  Macp.  404).  No 
doubt  the  English  rule  is  not  limited  to  the  case  of  the  defender 
being  in  beneficial  possession  as  a  matter  of  fact.  But  it  is  difficult 
to  conceive  of  a  case  in  which  an  action  relating  to  a  landed  estate 
would  be  directed  against  a  defender  who  either  did  not  possess,  or 
at  least  did  not  claim  a  beneficial  interest  in  the  land.  If  that  be 
so,  the  jurisdiction  of  the  Court  would  never  be  disputed  by  the 
defender,  because  in  doing  so  he  would  be  judicially  negativing  the 
interest  which  he  claimed  in  the  property.  The  decisions  upon 
this  ground  of  jurisdiction  in  Scotland  were  given  chiefly  in  cases 
where  the  claim  made  was  not  connected  with  the  property,  and 
where,  therefore,  the  undisputed  fact  of  property  was  ascertained. 
But  there  is  little  doubt  that  the  Court  of  Session  would  entertain 
any  action  relative  to  landed  property  in  Scotland  whether  the 
parties  were  otherwise  subject  to  its  jurisdiction  or  not,  because 
unless  these  parties  had  a  real  or  pretended  interest  in  the  subject 
the  action  would  be  unintelligible.  Apart  from  legal  principle, 
which  in  such  matters  is  probably  that  of  allegiance  to  the  Crown, 
from  whom  the  land  is  ultimately  held,  there  is  an  obvious  con- 
venience in  having  a  question  of  property  law  (generally  the  most 
abstruse,  technical,  and  peculiar  of  laws)  decided  in  the  Courts  of 
the  country  in  which  the  property  is  situated.  No  doubt  other 
considerations  might  intervene.  Especially  in  the  case  where  a  deed 
or  will  executed  in  England  disposing  of  land  in  Scotland  is  chal- 
lenged upon  grounds  of  fraud  or  error,  requiring  proof  in  England, 
there  might  be  a  balance  of  inconvenience  against  the  forum  rei 
sitce.  But  the  principle  is  a  sound  one,  and  although  it  may  often 
give  rise  to  contiicting  jurisdictions,  the  exercise  of  which  demands 
moderation  and  temper  from  the  Courts  of  both  countries,  it  has 
frequently  been  recognised  in  cases  relating  to  the  administration 
of  a  succession.  (M'Laren  on  Wills  and  Successions,  i.  48-52.) 
On  the  otlier  hand,  it  must  be  kept  in  view  that  the  possession  of 
landed  property  in  Scotland  renders  the  owner  liable  to  an 
indefinite  number  of  actions  not  connected  with  the  property, 
while  in  England  and  Ireland  apparently  such  possession  does  not 
of  itself  create  jurisdiction,  except  in  actions  relating  to  the  pro- 
perty itself.  This  difference  is  remarkable.  It  was  clearly  brought 
out  in  the  case  of  the  Carron  Company  v.  McLaren,  which  we  notice 
below,  where  Lord  Cranworth  said  that  the  existence  of  property 
within  the  jurisdiction  would  make  execution  effectual,  but  would 
not  of  itself  render  the  owner  liable  to  the  local  jurisdiction. 
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The  second  case  mentioned  by  the  Rules  of  Court  in  England 
and  Ireland  is  where  stock  or  other  movable  property  is  situated 
within  the  jurisdiction,  or  where  the  ground  of  action  is  any  act, 
deed,  will,  or  thing  affecting  such  movable  property.  In  certain 
special  questions  connected  with  the  distribution  of  an  estate  by 
multiplepoinding,  this  ground  of  jurisdiction  has  been  recognised 
(Miller  dk  Ure,  16  Sh.  1204).  But  such  cases  really  belong  to 
the  doctrine  of  commune  forum,  as  in  an  English  administration  or 
a  Scottish  seqxiestration.  But  it  has  been  broadly  stated  in  a  work 
of  authority  (Mackay,  Practice  of  the  Court  of  Session,  i  p.  173) 
that  the  mere  existence  of  movable  property  in  Scotland  will  not 
confer  jurisdiction.^  The  authority  cited  for  this  proposition,  viz. 
Merchants  of  Dundee  v.  Spence,  Morr.  7328,  is  certainly  insuflicierit. 
In  that  case,  which  was  decided  in  1666,  wine  had  been  sold  to  an 
Englishman  who  had  disappeared,  and  the  vendor  asked  the  Court 
for  a  warrant  to  resell  the  wine,  which  was  in  danger  of  perishing. 
This  was  refused,  on  the  ground  that  the  time  for  appearance  on  the 
summons  had  not  arrived.  What  order  might  have  been  granted 
after  the  defender  had  failed  to  appear  the  decision  does  not  even 
suggest.  In  the  modern  case  of  Jor^es  v.  Samuel,  24  D.  319,  where 
arrestment  in  Scotland  of  a  ship  was  held  not  to  create  jurisdiction 
against  an  English  moi-tgagee,  it  was  suggested  by  Lord  Justice- 
Clerk  Inglis  that  if  the  pursuer  "  had  applied  for  an  interdict  against 
removing  the  vessel  out  of  the  jurisdiction  of  the  Court,  and  had  he 
then  applied  for  delivery  of  the  vessel — that  being  a  proceeding 
m  rem,  and  the  vessel  being  within  the  jurisdiction  of  the  Court — 
I  would  have  had  no  doubt  of  the  competency  of  the  proceeding." 
How  far  this  jurisdiction  in  rem  might  have  been  carried  does  not 
appear,  but  the  case  shows  that  it  would  have  been  exercised 
against  the  English  mortgagee,  although  his  interest  in  the  movable 
subject  was  not  considered  to  be  one  which  an  arrestment  might 
convert  into  a  ground  of  jurisdiction.  The  jurisdiction  in  rem 
is  one  amply  justified  by  necessity,  for  unless  you  enforce  the 
decree  of  a  foreign  court  it  is  the  only  means  of  reaching  the 
subject.  It  is,  perhaps,  not  clear  why  an  acre  of  land  should  have 
more  extensive  consequences  in  imposing  liability  to  be  sued  upon 
its  owner  than  a  large  and  valuable  stock  of  merchandise.  The 
former,  indeed,  has  more  of  the  character  of  a  permanent  invest- 
ment. It  may  be  said  to  imply  a  closer  and  more  lasting  connec- 
tion with  the  country  in  which  it  is  situated.  And  accordingly 
the  Scottish  rule  extends  liability  to  actions  not  connected  with  the 
subject :  of  course  subject  to  the  exception  of  actions  affecting 
status.  In  Trowsdale's  Trustee,  9  Macph.  93,  a  doubt  was  ex- 
pressed whether  heritage  subjected  the  owner  to  purely  personal 
claims  in  the  local  j  urisdiction.  And  the  absence  of  Scottish  decisions, 
recognising  even  the  more  limited  liability  in  the  case  of  movable 

^  But  8ce  Lord  Deas  in  Ferguson,  Ramie  <fc  Co.,  1  Macph.  750l 
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estate,  is  partly  explained  by  the  peculiar  Scottish  institution  of 
arrestment  adfundandampcrisdictionem,  which  applies  not  indeed 
to  movable  estate  in  the  possession  of  the  debtor  himself,  but  to 
movable  estate  in  Scotland  belonging  or  due  to  the  debtor,  but  in 
the  hands  of  another,  not  a  mere  servant.  As  in  the  famous  Tooth- 
pick case  {Lindsay  v.  London,  N.  W.  Ely.  Co.  3  Macq.  107)  and 
others,  this  remedy  has  been  pushed  to  an  extreme  length,  for  the 
Courts  accept  a  jurisdiction  to  deal  with  the  largest  claims,  although 
only  a  most  insignificant  sum  has  been  arrested.  Perhaps  the  more 
reasonable  view  of  the  proceeding  is  that  the  foreign  debtor  should 
be  forced  to  appear  or  to  give  security  for  appearing  under  the 
penalty  of  losing  the  local  fund,  which  alone  is  directly  subject  to 
the  decrees  of  the  local  court.  This,  however,  is  not  the  view  which 
has  prevailed.  As  regards  petitory  conclusions,  the  jurisdiction  has 
been  affirmed  to  an  unlimited  extent ;  but  the  odd  distinction  has 
been  taken  between  such  conclusions  and  those  purely  declaratory 
or  reductive  (see  Lord  Neaves  in  Lindsay's  case).  This  distinction 
does  not  arise  under  the  Kules  of  Court  in  England  and  Ireland, 
where  the  subject-matter  of  the  action  may  be  any  act,  deed,  will, 
or  thing  affecting  the  movable  property.  But  these  rides  would 
probably  be  held  not  to  include  the  second  general  exception  to 
•Scottish  jurisdiction  constituted  by  arrestment  or  depending  on  the 
possession  of  heritage,  viz.  all  questions  of  status.  Where  the 
question  of  status  was  a  necessary  incident  to  the  assertion  of  a 
right  of  property,  the  rules  would  probably  be  administered  in  the 
spirit  of  the  Scottish  decision  of  Bell  v.  Bell,  26th  Feb.  1812,  F.  C, 
and  their  phraseology  does  not  suggest  that  any  independent  ques- 
tion of  this  kind  could  be  raised.  Among  other  interesting  illus- 
trations of  the  way  in  which  the  Scottish  rule  of  arrestment  oper- 
ates, we  may  mention  the  case  of  Longvxyi^th  v.  Hope,  3  Macph. 
1049,  in  which,  by  arresting  trifling  sums  in  the  hands  of  Messrs. 
Blackwood  and  Edmonston  &  Douglas,  the  pursuer  was  enabled  to 
sue  the  proprietors  of  the  Saturday  Review  in  Scotland  for  damages 
for  libel,  although  it  seemed  to  be  admitted  by  the  judges  that  the 
mere  fact  of  publication  in  Scotland  woxdd  not  have  been  sufficient 
to  found  proceedings  in  the  locus  delicti  against  the  foreigners  who 
had  published.  Such  a  publication  within  the  jurisdiction,  as  "  an 
act  for  which  damages  are  sought  to  be  recovered,"  would  probably 
be  held  sufficient  to  warrant  an  order  for  service  abroad  under  the 
English  and  Irish  Eules.  In  Longworth's  case  the  Scottish  judges 
(except  Lord  Ardmillan)  did  not  see  any  inconvenience  in  the  caae 
being  tried  in  Scotland,  but  the  impression  which  the  decision 
leaves  is  that  if  the  jurisdiction  is  not  open  to  serious  objection  on 
the  ground  of  inconvenience,  it  ought  to  be  placed  on  some  safer 
and  more  intelligible  foundation  than  the  existence  of  a  balance  of 
a  few  pounds  in  the  hands  of  a  Scotch  correspondent  of  the  English 
defender.  Then  in  Clements  v.  Macaulay,  4  Macph.  583,  the 
Blockade  runner  case,  arrestment  of  funds  in  Scotland  was  held  to 
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give  jurisdiction  in  an  action  to  enforce  a  contract  of  joint  adven- 
ture between  peraons  living  in  Texas  and  Louisiana  and  who  were  in 
no  other  way  than  by  tlie  arrestment  connected  with  this  country. 
I^rd  Barcaple  thought  his  Court  was  not  a  proper  and  convenient 
forum,  and  was  influenced  in  thinking  so  by  tl)e  fact  that  the  juris- 
diction appealed  to  by  the  pursuer  was  nut  inherent  in  the  Court, 
but  an  artificial  one  created  by  himself.  But  the  Inner  House 
thought  that  there  was  no  inconvenience  in  the  action  proceeding. 

The  next  ground  of  jurisdiction  mentioned  in  the  £nglish  and 
Irish  Bules  is  that  of  a  contract  made  within  the  territory,  and 
sought  to  be  enforced  or  set  aside,  or  for  the  breach  of  whicli 
damages  are  sought.  We  may,  however,  take  along  with  this  the 
case  of  an  act  done  within  the  territory  in  respect  of  which 
damages  are  sought  to  be  recovered,  or,  as  it  would  be  called  in 
Scotland,  a  delict  or  quasi  delict  occurring  within  tlie  territory. 
They  are  taken  together  because  the  Scottish  law  requires  in  each 
case  personal  citation,  that  is,  presence  of  the  defender  within  the 
territory  over  and  above  the  locality  of  the  contract  or  the  locality 
of  the  delict.  As  Huber  says:  "Contractus  forum  tribuit,  &i 
contrahens  in  eodem  loco  reperiatur."  The  best-known  modern 
cases  on  this  subject  are  Sinclair  v.  Smith  (22  D.  1475),  where 
a  promise  of  marriage  was  given  in  Scotland  by  a  domiciled 
Scotchman  who,  before  the  date  of  action,  had  become  a  domiciled 
Englishman,  but  who  was  cited  personally  in  Dundee;  Johnston 
v.  Strachan  (23  D.  758),  where  a  fraudulent  misrepresentation 
about  a  company  was  made  in  America  by  a  Scotchman  by 
origin,  who  was  cited  within  ten  days  after  he  had  left  a  house 
which  he  tenanted  in  Aberdeen  for  America;-  and  Kermick  v. 
Kermick  (9  Macph.  984),  where  a  slander  w^as  uttered  in  Kirriemuir 
by  a  domiciled  Englishman  who  was  personally  cited  at  Kirriemuir. 
In  the  first  and  third  cases  the  jurisdiction  was  sustained;  in  the 
second  refused,  as  it  also  was  in  CriclUon  v.  Bolib  (22  D.  728). 
The  judgments  of  Lord-President  Inglis  contain  the  whole  law  and 
learning  on  the  subject.  It  will  be  observed  that  the  English  rule 
of  jurisdiction  based  on  "delict,"  without  the  defender's  presence 
in  the  territory  when  citation  is  issued,  resembles  in  principle  the 
criminal  jurisdiction  which  is  founded  on  the  locus  delicti,  pure  and 
simple.  Tlie  Scottish  principle,  like  that  of  most  European  nations, 
France  being  an  exception,  is  founded  on  the  Eoman  law  (1.  19, 
de  jmiiciis).  According  to  the  statement  of  this  principle  in  a  fourth 
case,  Pirie  v.  Warden  (5  Macph.  497),  it  also  includes  the  case 
where  not  the  locus  contractus  in  the  primary  meaning  of  these 
words,  but  the  locus  solutionis  is  within  the  territory.  In  that  case 
a  charter-party  was  made  at  Alexandria  to  be  performed  by  delivery 
at  Aberdeen,  and  the  jurisdiction,  even  of  the  Sheriff*  Court  at 
Aberdeen,  was  sustained  in  an  action  for  implement  or  damages 
against  the  owner  of  the  ship,  who  belonged  to  Liverpool.  Tlie 
judgment  bears  to  proceed  on  the  Admiralty  statutes,  11  Geo.  IV., 
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and  1  Will.  IV.  c.  69,  and  1  &  2  Vict.  c.  119,  but  as  tliey  simply 
give  the  Sheriff  every  "legal  ground  of  jurisdiction,"  the  decision 
is  one  of  importance  on  the  common  law.  Indeed,  if  citation  in 
the  place  of  performance  be  sufficient,  this  almost  amounts  to  the 
only  remaining  ground  of  jurisdiction  in  the  English  and  Irish 
rules  on  which  it  is  necessary  to  say  anything;  viz.  breach  within 
the  jurisdiction  of  a  contract  wherever  made.  In  Johnston  v. 
Strachan,  Lord-President  Inglis  speaks  of  "  the  cause  of  action,  be 
it  contract  or  delict,  clearly  arising  within  the  territory."  We 
liave  seen  from  the  English  and  Irish  decisions  how  difficult  it  is 
for  Courts  to  give  an  impartial  definition  of  "cause  of  action," 
which,  however,  in  its  latest  interpretation,  is  held  not  necessarily 
to  include  the  contract  itself,  but  is  satisfied  by  the  occurrence  of  a 
breach.  Breaches  of  contract  are  of  couree  most  likely  to  occur  in 
the  locus  solutionis;  and  therefore,  except  in  the  matter  of  citation 
within  the  territory,  the  Scot<;h  and  English  jurisdictions  based  on 
breach/of  contract  may  be  said  to  be  practically  the  same,  although, 
of  course,  the  English  rule  gives  much  greater  room  for  refined 
distinctions  as  to  what  amounts  to  a  breach  of  contract.^ 

It  may  be  said  that  the  Scotch  Courts,  while  not  making  all  the 
claims  put  forward  by  the  Courts  of  the  sister  countries,  have  certain 
compensations.  Such  cases  as  Cald^cr  v.  Wood  (19th  Jan.  1798, 
E.  C.)  and  Ritchie  v.  Fraser  (15  1).  205)  show  that  the  rule  of 
forty  days*  residence  sometimes  leads  to  considerable  inconvenience. 
It  is  of  course  necessary  to  give  a  positive  definition  of  the  length 
of  residence  required  to  found  jurisdiction.  Then  it  appears  from 
the  Lord-President  M'Neill's  opinion  in  Ritdiie  v.  Fraser,  and  from 
the  opinions  of  Lord-President  Inglis  in  Sinclair  v.  Smith  and 
Johnston  v.  StroAihan,  that  the  element  of  origo,  if  combined  with 
personal  citation  in  the  ten-itory,  or  at  least  with  the  locus  con- 
tractus vel  solutionis,  might  found  jurisdiction.  It  is  certain  that 
in  Feddie  v.  Grant  (1  W.  &  S.  710),  generally  relied  on  as  negativing, 
the  jurisdiction  based  on  domicile  of  origin,  there  was  no  personal 
citation  within  the  territory,  but  merely  edictal  citation.  And  in 
Johnstons  case  Lord  Kinloch  confessed  the  sins  which  he  had 
committed  in  Sinclair  v.  Smith.^  But  while  the  Scotch  rules  on 
this  subject  may  be  imperfect,  it  must  be  remembered  that  in 
theory  the  English  Courts  are  apparently  ready,  subject  to  the  rules 
of  comity,  to  proceed  against  any  person  found  in  the  territory, 
because  they  have  a  power  of  constraint  over  his  body.  The 
English  Rules,  to  which  we  have  so  frequently  refeiTed,  come 
into  operation  only  where  it  is  necessary  to  serve  beyond  the 
jurisdiction. 

(To  he  continued,) 

*  But  see  LogaD,  3  Irv.  823.  ' 

»  See  the  old  form  of  decree  against  a  Scotchman  abroad:  "To  have  execution 
against  his  person  when  he  en  me  to  Scotland,  and  aguinst  his  goods  and  gear  in 
Scotland"  (Muirhead,  Mon.  48H). 
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Corresponlicnct. 

THE  DEAN  OF  FACULTY  ON  THE  LORD  CLERK- 
REGISTER  AND  UNDER-SECRETARY  OF  STATE 
BILLS. 

To  the  Editor  of  Uu  Journal  of  Jurisprudenct, 

Sir, — I  went  recently  to  London  along  with  three  of  my  brethren, 
at  the  request  of  the  Faculty  of  Advocates,  to  endeavour  to  explain 
the  views  which  they  entertain  as  to  the  impolicy  and  injustice  of 
the  scheme  set  forth  in  these  two  Bills,  now  before  the  House  of 
Commons.  These  Bills  are  not  necessarily  connected  with  each 
other,  although  they  practically  are  so.  The  salary  of  the  Lord 
Clerk-Register  has  been  set  free  by  the  death  of  Sir  William 
Gibson-Craig,  and  this  salary  it  is  now  proposed  to  divert  from  its 
purpose  and  appropriate  to  the  payment  of  an  Under-Secretary  of 
State,  who  is  to  be  a  member  of  the  House  of  Commons,  and  to 
assist  Mr.  Cross  there.  The  Bills  do  not  say  so,  but  it  was  so  said 
when  the  Bills  were  introduced.  It  is  the  temptation  of  the  vacant 
salary  that  has  suggested  the  idea  to  Mr.  Cross  of  the  Under- 
Secretary  of  State.  If  he  had  not  thought  that  this  money  was 
within  his  reach,  neither  the  one  Bill  nor  the  other  would  ever 
have  been  heard  of.  If  it  be  necessary  to  create  this  n^w  office — 
if  it  be  the  fact  that  all  Lord  Advocates  are  incompetent  to  con- 
duct Scottish  business  in  the  House  of  Commons — though  they  have 
done  it  since  Duncan  Forbes  of  CuUoden's  time — surely  a  salary  for 
it  might  have  been  obtained  from  imperial  taxation  without  paralyz- 
ing one  of  our  most  prosperous  and  useful  national  institutions. 

The  Lord  Clerk-Register  of  Scotland  is  to  be  abolished  in  every- 
thing but  name,  and  the  Secretary  of  State  in  London — that  is,  the 
new  Under-Secretary — ^is  to  manage  and  control  the  registration 
system  of  Scotland  quite  easily — and  discharge  at  the  same  time 
all  the  general  functions  of  a  Secretary  of  State.  I  desire,  before 
this  scheme  is  further  proceeded  with,  to  state  a  few  facts  con- 
nected with  the  institution,  about  which  I  found,  when  I  was  in 
London,  that  there  existed  considerable  misapprehension  and 
ignorance. 

The  office  of  Lord  Clerk-Register  has  been  in  existence  in  Scot- 
land from  the  earliest  periods  of  our  history.  As  far  back  as  the 
a^'s  of  King  David  II.  he  appears  in  royal  charters  as  an  officer  of 
note.  He  is  one  of  the  commissioners  to  whom  Edward  I.  directed 
his  writ,  commanding  the  delivery  to  him  of  the  public  muni- 
ments of  the  kingdom  of  Scotland ;  and  throughout  the  reigns  of 
all  theScottish  kings,  from  Bruce's  time  downwards,  he  appears  as 
a  high  officer  of  State,  and  is  expressly  so  designated  in  statutes 
of  the  Scottish  Parliament.  To  him  were  intrusted  the  whole  of 
the  public  records,  of  every  kind,  in  regartl  to  Parliament,  courts  of 
law,  and  private  titles ;  and  at  the  time  of  the  union  with  England, 
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the  Act  of  Parliament  which  ratified  the  treaty  contains  this 
express  declaration  in  regard  to  these  records:  "That  the  records 
of  Parliament,  and  all  other  records,  rolls,  and  registers  whatsoever, 
both  public  and  private,  general  and  particular,  and  warrants 
thereof,  continue  to  be  kept  as  they  are  within  that  part  of  the 
United  Kingdom  now  called  Scotland,  and  that  they  shall  so 
remain  in  all  time  coming  notwithstanding  of  the  union."  This 
is  the  enactment  of  the  Act  1707,  cap.  7 ;  and  the  proposal  now  is, 
that  this  condition  of  the  treaty  between  the  two  kingdoms  shall 
be  violated,  and  that  the  public  records  shall  no  longer  be  kept  as 
they  have  hitherto  been,  by  an  ofldcer  of  State  responsible  for 
them. 

The  duties  of  the  Lord  Clerk-Eegister  extend  not  merely  to  the 
superintendence  and  control  of  the  Register  House  in  Edinburgh, 
but  to  all  the  public  records  of  the  kingdom  of  Scotland.  He  has 
a  general  superintendence  of  the  registers  of  deeds  and  protests 
kept  by  the  town-clerks  of  the  various  burghs,  and  of  deeds,  pro- 
bative writs,  and  protests  kept  by  the  sheriff-clerks  of  the  various 
counties.  The  books  of  register  kept  by  the  sheriff-clerks  are 
issued  to  them  by  the  Lord  Register;  and  all  the  records  of  the 
subordinate  courts  transmissible  to  the  General  Register  House, 
must  be  delivered  over  to  the  Lord  Register  to  be  kept  by  him  for 
the  use  of  the  public,  as  provided  for  by  the  statute  49  George  III. 
cap.  42,  sec.  12.  With  reference  to  the  Register  House  itself  he 
has  a  large  establishment  under  him — a  Deputy  Clerk-Kegister,  a 
Deputy  Keeper  of  Records,  Official  Searchers,  Keepers  of  the 
Registers  of  Deeds,  of  the  Registers  of  Sasines,  Inhibitions,  and 
Adjudications,  of  the  Register  of  Homings,  of  the  Record  of  Entails, 
curators  of  the  Historical  Department,  and  the  office  of  Director  of 
Chancery,  with  many  other  offices  too  numerous  to  mention. 

To  keep  an  establishment  like  this  in  working  order,  it  is 
obvious  enough  that  there  is  required  very  considerable  powers 
of  administration  and  very  close  and  constant  attention.  To 
do  the  work  thoroughly,  there  is  also  required  legal  know- 
ledge, at  least  to  this  extent,  that  there  must  be  an  acquaint- 
ance with  the  nature  and  objects  of  the  various  records. 
In  a  report  of  the  Commission  of  1818  appointed  to  ex- 
amine as  to  the  legal  institutions  and  depaitments  of  Scotland,  of 
which  Sir  Hay  Campbell  was  head,  there  is  a  detail  given  of  the 
steps  by  which  the  system  of  Scottish  records  was  brought  to  the 
perfection  it  had  attained,  by  means  of  the  judicious  exercise  of 
authority  on  the  part  of  the  Lord  Register.  In  the  following 
])a3sage  the  Royal  Commissioners  state  their  own  opinion,  and  also 
that  of  a  great  antiquarian  lawyer  to  whom  the  record  system 
of  Scotland  is  so  much  indebted — the  late  Thomas  Thomson: 
"  By  this  decision,  the  right  to  a  general  superintendence  and  con- 
trol of  the  public  registers,  which  had  been  at  all  times  vested  in 
this  officer,  and  the  exercise  of  which,  constituting  a  powerful  check 
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upon  the  subordinate  persons  employed  in  these  departments,  is 
essentially  connected  with  the  interest  of  the  community  at  larue, 
was  fully  recognised  and  enforced.  Without  an  efficient  control  of 
this  nature,  indeed,  the  advantages  derived  from  this  valuable  part 
of  our  national  establishment  would  be  extremely  insecure,  and  in 
the  course  of  time  could  not  fail  to  be  very  essentially  impaired. 
As  justly  observed  by  the  Deputy  Clerk-Kegister,  in  his  official 
report  dated  31st  December  1807,  'Tlie  original  formation  of  the 
several  sorts  of  public  records,  whether  of  a  more  general  or  of  a 
local  description,  is  necessarily  intrusted  to  a  multitude  of  in- 
dividuals in  a  great  measure  unconnected  with  one  another;  but 
in  consequence  of  arrangements  partly  accidental,  and  partly  the 
result  of  a  sagacious  and  provident  policy,  all,  or  nearly  all,  of  these 
individuals  have  been  subjected  more  or  less  immediately  to  the 
superintending  vigilance  and  control  of  one  high  officer  of  State, 
whose  autliority  and  influence  were  meant  to  pervade  every  depart- 
ment, and  thus  to  bind  together  the  whole  in  a  connected  and 
vigorous  system.'" 

The  office  of  Deputy  Clerk-Register  was  constituted  by  royal 
warrant,  under  the  sign-manual,  only  so  late  as  June  1806.  By 
this  authority  power  w^as  given  to  the  Lord  Iiegister  to  appoint  a 
deputy,  to  be  resident  in  Edinburgh,  "duly  qualified  by  his  educa- 
tion and  studies,  being  an  advocate  of  the  Scottish  Bar,  of  un- 
doubted learning,  tried  merit,  and  considerable  standing,"  to  whom 
under  the  Lord  Iiegister  the  superintendence  of  the  institution 
should  be  confided,  with  a  yearly  salary  of  £500.  The  office  is  not 
an  old  one,  therefore ;  and  it  has  been  held  only  by  two  persons — 
Thomas  Tlioinson,  and  the  present  holder  of  the  office,  Mr.  Pitt 
Dundas.  During  Mr.  Thomson's  time,  he  was  ably  assisted  by 
Lord  Frederick  Campbell,  the  Lord  Begister  of  the  day,  in  those 
labours  of  his,  which  have  contributed  so  much  to  the  preservation 
of  our  national  records,  and  for  which  his  country  owe  him  a 
deep  debt  of  gratitude.  The  office  of  Deputy  Clerk-Begister  was 
created  for  Thomas  Thomson,  in  order  to  utilize  his  vast  anti- 
quarian knowledge.  After  his  resignation  his  role  was  very 
efficiently  discharged  by  his  successor,  Mr.  Pitt  Dundas.  After  Sir 
William  Gibson-Craig's  appointment,  the  duties  of  the  office  were 
performed  by  himself,  and  the  office  of  Deputy-Register  was  not 
pressed  with  onerous  work.  It  would  appear  that  the  deputy  is  to 
be  continued,  for  the  Bill  provides  that  "the  right  of  appointing 
to  the  office  of  Deputy  Clerk-Register  shall  be  vested  in  the 
Commissioners  of  her  Majesty's  Treasury."  Such  an  officer  is 
useless,  if  a  competent  Lord  Register  be  appointed,  who  will,  as  Sir 
William  Craig  did,  personally  perform  his  duties,  and  this  is  what 
w^e  want.  There  is  no  need  for  two  men,  if  one  can  do  the  duty. 
A  competent  man  should  get  both  salaries,  and  work  for  them.  A 
dummy  in  London  doing  nothing  but  drawing  the  salary,  and  a 
deputy  in  Edinburgh  doing  all  the  work,  will  not  answer  in  these 
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times.  What  is  wanted  is  a  man  with  firm  will,  administrative 
ability,  business  aptitude,  and  knowledge  of  the  law.  Such  a  man 
may  be  procured  if  he  be  paid  as  he  ought  to  be ;  and  an  ample 
salary  may  be  allowed  him  without  taking,  as  I  shall  immediately 
show,  one  shilling  from  the  Imperial  Exchequer. 

The  proposal  under  this  Bill  is  to  take  away  the  salary  which 
under  the  Act  of  1868  was  attached  to  the  office  of  Lord  Clerk- 
liegister  of  Scotland,  or  "Lord  llegister  of  Scotland,"  as  he  is 
called  in  the  statutes  during  the  present  century.  Though  the 
salary  is  to  be  taken  away,  the  name  is  to  be  still  kept  up ;  but 
"  no  rights,  authorities,  privileges,  or  duties  shall  be  attached  to 
the  office,"  except  in  two  cases.  The  Jirst  of  these  exceptions  is 
that  he  shall  remain  Keeper  of  the  Signet,  and  have  the  power  of 
appointing  a  Depute-Keeper  and  officers  in  the  Signet  Office.  The 
second  is  that  he  shall  have  the  power  of  presiding  at  the  election 
of  the  representative  Peers  of  Scotland. 

The  two  pieces  of  work  thus  left  to  the  Lord  Eegister  are  of  the 
most  trifling  description.  The  Signet  is  the  King  s  seal  for  judicial 
proceedings,  and  is  affixed  to  certain  legal  writs,  whicli  require  to 
])ass  through  the  Signet  Office,  and  for  which  certain  fees  are  paid. 
The  mechanical  operation  of  affixing  this  signet  makes  little 
demand  upon  the  intellect.  -A  Deputy-Keeper  (or  a  man  under 
him)  does  it,  and  the  Keeper  receives  a  salary  of  £350  for  so  doing. 
The  nomination  to  this  office,  when  a  vacancy  occurs,  is  still  to  be 
left  with  the  gentleman  who  is  henceforth  to  retain  the  name  of 
Lord  Register  of  Scotland.  It  was  only  in  the  year  1817  that  the 
Keepership  of  the  Signet  was  handed  over  by  the  Act  57  Geo.  III. 
cap.  64  (sec.  7  and  8)  to  the  Lord  Eegister,  as  he  is  called  in  the 
statute.  Why  the  Treasury  did  not  take  power,  by  this  Bill,  to 
make  the  appointment  of  Deputy-Keeper  of  the  Signet,  as  they 
have  taken  power  under  it  to  appoint  all  the  other  officers  in  the 
Register  House,  it  is  not  very  easy  to  undei-stand.  In  fact,  the 
proper  parties  to  appoint  this  Deputy-Keeper  seem  to  be  neither 
the  Treasury  nor  the  Lord  Register,  but  the  Writers  to  the  Signet, 
whose  ex  officio  chairman  he  is. 

The  other  piece  of  business  which  is  still  left  with  the  Lord 
Eegister  is  the  presiding  at  the  election  of  representative  Peers  of 
Scotland,  on  the  occasion  of  a  new  Parliament.  But  this  also  is  a 
duty  which  is  not  specially  attached  to  the  office  of  Lord  Register. 
The  principal  clerks  of  Session  are  equally  entitled  with  him  to 
preside  and  conduct  the  election ;  and  until  Sir  William  Gibson- 
Craig's  appointment,  they  were  the  officers  who  fulfilled  this  duty. 
Except,  therefore,  for  the  purpose  of  affording  some  kind  of  excuse 
for  still  ret^ning  the  name  of  Lord  Clerk-Register,  the  special 
clause  which  saves  to  him  all  his  rights,  powers,  and  privileges  as 
regards  the  Peers'  election,  might  have  been  quite  fitly  left  out, 
and  the  name  of  the  office  swept  away,  with  all  the  powers  which 
gave  to  the  name  a  meaning. 
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The  Eegister  House  of  Edinburgh  is  an  institution  which  pays  its 
way.  It  is  both  useful  and  profitable  in  a  money  point  of  view.  The 
Imperial  Exchequer  is  entitled  to  receive  annually  £13,000,  at  least, 
of  fees  collected  from  the  persons  who  require  to  take  advantage  of  the 
institution,  and  this,  too,  after  payment  of  every  farthing  of  expense. 
The  mode  of  collecting  the  fees  in  the  Eegister  House  is  by  stamps, 
which  are  purchased  at  the  various  stamp  oflBces  throughout  the 
country,  and  the  amount  paid  is  ascertained  by  the  number  of 
cancelled  stamps  counted  at  the  end  of  each  quarter.  The  salaries 
are  not  deducted  from  the  fees  and  the  surplus  paid  over.  The 
salaries  are  paid  by  moneys  voted  by  Parliament,  and  the  net  profit 
to  the  country  arising  from  the  institution  is  ascertained  by 
deducting  from  the  value  of  the  cancelled  stamps  the  amount  of 
the  salaries  paid  to  officials,  and  the  expenses  laid  upon  cleaning 
and  for  coals  to  the  establishment. 

In  the  year  1868  there  was  passed  the  Act  31  and  32  Vict  cap. 
64,  which  authorized  the  Treasury  to  prepare  amended  tables  of 
fees;  and  in  the  year  1873,  in  consequence  of  the  remonstrances  of 
Sir  William  Gibson-Craig,  the  fees  exacted  from  the  public  were 
very  greatly  reduced.  In  that  year  the  surplus  paid  into  the  Ex- 
chequer came  to  nearly  £20,000,  and  the  I^rd  Eegister  took  up  a 
firm  position — representing  that  it  was  unjust  to  exact  so  much 
money  from  a  limited  class  of  the  people  of  Scotland,  to  be  applied 
to  the  purposes  of  the  Imperial  Exchequer.  This  remonstrance  on 
his  part  was  successful,  and  the  scheme  which  he  laid  before  the 
Treasury  was  adopted,  as  communicated  in  the  following  letter  by 
Mr.  Law  of  the  Treasury  to  the  Lord  Eegister  on  14th  February 
1873:— 

"  In  reply  to  your  letters  of  the  31st  ult.  and  the  3d  inst.,  further 
respecting  a  revision  of  fees  in  certain  departments  of  the  General 
Eegister  House,  under  the  25th  section  of  31  and  32  Vict.  c.  64,  I 
am  desired  by  the  Lords  Commissioners  of  her  Majesty's  Treasury 
to  state  that,  adverting  to  the  explanations  now  given,  my  Lords 
are  prepared  to  approve  of  the  reduction  of  fees  in  your  Lordship's 
department,  arid  in  the  department  of  the  General  Eegistry  of 
Sasines,  including  certain  fees  in  the  General  Eegister  of  Homings, 
to  the  extent  particularized  in  the  several  documents  whicli  accom- 
panied your  letter  of  the  22d  ult.,  involving  a  total  reduction  of 
fees  to  the  extent  of  £16,852,  and  leaving  a  probable  surplus,  after 
defraying  expenses,  of  about  £2593.  My  Lords  quite  agree  with 
your  Lordship,  that  it  would  not  be  prudent  to  carry  this  reduction 
further  until  experience  shall  have  shown  the  actual  amount  which 
tlie  reduced  fees  will  produce." 

There  was  thus  left  a  surplus  of  £2593,  which  it  was  thouf^ht 
would  be  necessary  to  keep  in  hand,  in  case  of  diminution  in  future 
years.  This  trepidation,  however,  as  to  the  future  was  groundless, 
instead  of  there  being  a  diminution  the  surplus  has  mounted  up, 
if  not  to  the  figure  which  it  had  reached  in  1873,  yet  it  is  fast 
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approaching  it  The  matter  stands  thus  upon  the  two  departments 
— 1.  The  Department  of  the  Lord  Clerk-Eegister,  including  the 
Searching  Department,  for  the  year  ending  31st  March  1878 : — 

Income. 

Lord  Register's  Department  ....      £2984    5    9 

Searching  Department  .....         6844    6    5 


Expenditure. 

Lord  Register's  Department  .  .        £2493  16    4 

Searching  Department      .  .  .  4015    7     0 


£9328  12    2 


6509    3    4 


£2819    8  10 

Thus  there  is,  after  paying  all  salaries,  a  surplus  of  nearly  £3000 
in  these  two  departments  alone ;  and  in  the  expenditure  is  included 
the  salary  of  the  Lord  Register  down  to  the  day  of  Sir  William 
Gibson-Craig's  death. 

The  other  great  money-making  department  is  that  of  the 
General  Register  of  Sasines.  The  amount  paid  to  Exchequer  from 
this  department  for  the  year  ending  31st  March  1878  was  as 
follows : — 

Recording  fees       ......      £30,076  18    0 

Fees  of  extracts     ......  1,001  19    8 

Fees  of  searches    •  .  .  .  •  .  113  16    0 


£31,192  13    8 

From  this  sum  of  £31,192,  13s.  8d.  there  falls  to  be  deducted 
tlie  expenses  of  the  office.  These  are  found  set  forth  in  a  return 
to  the  House  of  Commons  in  August  1877,  No.  427,  as  follows : — 

1.  Salaries,  including  emoluments  of  writing  clerks,  for  the 

year  1876-77 £19,079     7    7 

2.  Share  of  rent  of  premises  applicable  to  the  Register  of 

Sasines  .... 

8.  Share  of  taxes  applicable  to  the  Sasine  Office 
4.  Stationery  .... 

6.  Maintenance  of  building  and  furnishing 

6.  Fuel,  light,  and  water 

7.  Discount  on  fee  stamps    . 


These  are  the  proper  expenses  of  the  establishment;  and  tlie 
difference  between  the  sum  of  £20,907,  14s.  6d.  and  £31,192, 
13s.  8d.,  viz.  £10,284,  19s.  2d.,  is  the  gain  or  surplus  that  would 
pass  into  Exchequer  from  this  department. 

The  profit  from  the  whole  Eegister  House  is  growing.  But  even 
at  present  we  thus  see  that  the  result  is  as  follows : — 

Lord  Register's  and  Searching  Department,  \U  supra  .    £2,819    8  10 

Sasine  Office  ......     10,28419    2 


17  10 

0 

102  11 

3 

840  0 

0 

435  0 

0 

140  0 

0 

293  6 

8 

£20,907  14 

6 

Surplus  Profit,  .  .  £13,104    8    0 

VOL.  XXIL  NO.  CCLIX. — JULY  1878.  2  D 


.   £68  12  10 

.   796  1 

6 

.  1104  11 

8 

.  2886  12 

8 

.   202  11 

10 

66  17 

2 

60  19 

7 

.   473  16 

2 

.   891  8 

6 

.   159  16  11 

.   810  19 

5 

64  10  10 

£7075  19 

0 
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I  must  now  mention  that  there  are  a  number  of  compensation 
allowances  paid  to  the  keepers  of  the  provincial  Kegistei*s,  whose 
offices  were  abolished  by  the  Act  31  and  32  Vict  cap.  64.  These 
compensation  allowances  are  as  follows : — 

John  Allan,  Keeper  of  the  Register  for  Banff 

Newell  Burnett,  Keeper,  Aberdeen  and  Kincardine    . 

T.  Graham,  Joint  Keeper,  Renfrew  and  Glasgow 

T.  Hill,  Joint  Keeper,  Renfrew  and  Glasgow  . 

iEneas  Macintosh,  Keeper,  Inyeruess,  Ross,  Cromarty,  and 

Sutherland  ..... 

J.  M*Lean,  Keeper,  Wigtown  .... 
William  Miller,  Keeper,  Caithness 
John  Murray,  Keeper,  Roxburgh,  Selkirk,  and  Peebles 
G.  H.  Pagan,  Keeper,  Fife       .... 
Robert  Romanes,  Keeper.  Berwick  and  Baillcrie  of  Lauder 
David  Small,  Keeper,  Forfar    .... 
J.  W.  Williamson,  Keeper,  Kinross    . 


These  annuities  will  in  course  of  time  fall  in.  One  of  them  has 
done  so  during  the  last  year,  and  when  all  the  lives  come  to  an 
end,  the  Imperial  Exchequer  will  be  relieved  of  this  payment  of 
£7075, 19s.,  a  payment  which,  however,  is  no  burden  on  the  Register 
House,  but  which,  according  to  the  usual  mode  of  making  com- 
pensation allowances,  is  justly  laid  by  the  statute  upon  imperial 
taxation.  The  money  is  paid  out  of.  the  Consolidated  Fund  of  the 
country,  and  is  not  imposed  as  a  burden  upon  the  people  who 
pay  the  fees  in  the  Begister  House. 

Now,  the  law  in  regard  to  the  appropriation  of  the  fees  so  paid 
by  the  public  is  stated  in  the  25th  section  of  the  Lands  Registers 
(Scotland)  Act,  1868,  in  these  words :  "  The  fees  to  be  drawn  from 
the  said  department  shall  not  be  greater  than  may  reasonably  be 
held  sufficient  for  defraying  the  expenses  of  the  said  department, 
or  the  improvement  of  the  system  of  registration."  If  such  be  the 
two  purposes  to  which,  according  to  law,  the  fees  are  to  be  applied, 
it  seems  manifest  enough  that  the  Home  Secretary  would  be 
violating  the  law  by  paying  an  Under-Secretary  of  State,  in  his 
office,  the  salary  paid  from  registration  fees  to  the  Lord  Register  of 
Scotland.  He  will  find,  after  all,  that  another  Act  of  Parliament 
will  be  necessary ;  as  it  is  scarcely  thought  even  he  will  maintain 
that  the  paying  the  man  whom  he  appoints  to  help  him  in  the 
Home  Office,  is  a  payment  towards  the  expenses  of  the  Register 
House  in  Edinburgh,  or  the  improvement  of  the  system  of  registra- 
tion. 

The  whole  scheme  only  requires  to  be  understood,  in  order  to  be 
denounced  as  an  attempt  to  perpetrate  a  gross  and  scandalous  in- 
justice. If  this  kind  of  thing  had  been  tried  with  reference  to  any 
similar  institution  in  Dublin,  there  would  have  been  but  one  voice 
amongst  the  Irish  members  in  regard  to  it.  *  But  in  regard  to  a 
number  of  our  Scottish  members,  I   cannot  help  thinking  that 


REVIEWS.  371 

judgments,  otherwise  sound,  have  been  somewhat  preverted  in  this 
case  by  mean  and  petty  ambitions.  The  otSce  of  Under-Secretary 
would  suit  a  number  of  them  very  well,  although  the  creation 
of  it  would  leave  the  Eegister  House  without  a  head.  If  any  of 
these  members  hanker  after  the  office,  and  will  only  work  for  a 
salary,  let  them  be  patriots  enough  not  to  destroy  a  useful  institu- 
tion, and  find  the  money  elsewhere.  Lord  Palmerston's  words  in 
denouncing  some  such  proposal  in  1858  are  very  apposite  here — 
"  I  cannot  agree  that  if  it  is  desirable  to  create  a  new  office,  we 
should  go  foraging  among  the  different  departments  of  the  State 
in  order  to  find  out  some  retrenchment  that  would  be  equivalent 
to  the  extra  outlay.  If  any  unnecessary  offices  exist,  let  them  be 
abolished,  and  tlie  country  will  have  the  benefit  of  the  saving. 
But  do  not  abolish  existing  offices  that  are  not  unnecessary,  merely 
to  provide  for  the  cost  of  a  new  office,  which,  I  also  submit,  would 
in  itself  be  very  inexpedient." 

Nothing  can,  in  truth,  more  clearly  indicate  the  rash  and  incon- 
siderate character  of  the  scheme  of  substituting  an  Under-Secretary 
of  the  Home  Department  in  London,  for  the  Lord  Register  of 
Scotland,  than  the  fact  that  he  must  change  with  every  Ministry ; 
and  therefore,  supposing  one  man  to  have  learned  some  of  the 
duties  of  the  office,  his  knowledge  is  all  lost  to  the  country  at  the 
first  turn  of  the  wheel  of  politics.  Whether  this  subject  shall  be 
a  matter  of  interest  at  the  coming  Scottish  elections  remains  to  be 
seen.  Many  subjects  less  affecting  the  dignity  and .  honour  of  our 
country,  have  obtained  prominence  on  such  an  occasion,  and  I  will 
be  much  mistaken  if  this  one  be  forgotten. — I  am,  et-c., 

PATEICK  FKASER,  Dean  of  Faculty, 


Election  Law,  The  Parliamentary  Franchise,  Registration  of  Voters, 
the  Ballot  Act,  etc.,  being  an  excerpt  from  a  Digest  of  Cases 
decided  in  the  Supreme  Courts  of  Scotland  from  20th  July 
1867  to  20th  July  1877.  Compiled  by  A.  E.  Hendkrson, 
David  Gillespie,  and  Henry  Johnston,  Advocates.  Edin- 
burgh: T.&  T.Clark.     1878. 

The  compilers  of  the  new  volume  of  the  Digest,  the  approaching 
publication  of  which  is  announced,  have  given  the  legal  profession 
a  foretaste  of  the  work  by  issuing  in  advance  that  portion  of  it 
relating  to  Election  Law.  If  the  remainder  of  the  book  is  equal 
to  the  part  which  is  now  before  us,  we  can  only  say  that  it  will 
keep  up  the  reputation  for  accuracy  and  information  which  the 
previous  volumes  have  enjoyed.  The  present  part  divides  its 
subject  into  five  heads,  which  treat  respectively  of  Franchise, 
Kegistration  Machinery,  Questions  under  the  Ballot  Act,  Election 
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Expenses,  and  Election  Petitions.  These  five  principal  Leads  are 
again  divided  and  subdivided  into  their  several  branches,  the  effect 
of  the  whole  being  to  present  a  succinct  and  complete  view  of  all 
the  decisions  which  have  been  pronounced  on  the  subject  during 
the  last  ten  years.  Those  who  have  no  occasion  to  purchase  the 
entire  volume,  but  who  have  an  interest  in  Election  Law,  will  find 
this  a  most  useful  compendium,  and  one  which  will  be  absolutely 
indispensable  to  all  concerned  in  Parliamentary  election  proceed- 
ings, or  in  revising  the  list  of  voters.  The  amount  of  care  which 
has  been  devoted  to  it  is  most  conspicuous,  and  the  arrangement 
of  the  various  subsections  is  in  the  highest  degree  convenient. 

Association  for  the  Reform  and  Codification  of  the  Law  of  Nations. 
Eeport  of  the  Fifth  Annual  Conference,  held  at  Antwerp  30tli 
August  to  3rd  September  1877. 

The  recently-published  Eeport  of  the  transactions  of  this  Associa- 
tion at  their  last  Conference  is  of  considerable  interest.  The  Asso- 
ciation, now  in  the  fifth  year  of  its  existence,  aims  at  reforming  and 
reducing  to  the  form  of  a  code  the  unsettled  and  ill-defined  rules 
of  the  Law  of  Nations.  Started  originally  in  America — an  outcome 
of  the  Geneva  Arbitration  in  the  "  Alabama"  case — it  now  embraces 
among  its  members  a  large  number  of  eminent  jurists,  politicians, 
and  commercial  men,  representing  nearly  every  civilized  state.  Like 
our  Social  Science  Congress  and  British  Association,  it  holds  a  Con- 
ference each  year  at  some  town  (a  commercial  centre)  fixed  on  at 
the  previous  meeting.^ 

Though  the  discussions  hitherto  may  not  have  had  much  prac- 
tical eflect  in  positive  legislation,  there  can  be  no  question  that  the 
greatest  possible  benefit  will  result  from  them.  The  "  law  mer- 
chant" is  cosmopolitan,  and  if  we  are  to  free  commerce  from  the 
burdens  imposed  on  it  by  the  conflict  of  diflerent  rules  of  law,  it 
must  be  by  the  production  of  a  common  commercial  code.  And 
there  can  be  no  better  way  to  accomplish  this  than  by  a  comparison 
of  the  existing  different  systems  of  positive  law,  and  by  obtaining 
a  consensus  of  opinion  among  representative  jurists  and  merchants 
as  to  the  best  rules  to  be  adopted. 

The  meeting  at  Antwerp  was  under  the  presidency  of  Lord 
O'Hagan.  In  liis  opening  address  his  Lordship  made  the  following 
observations  with  reference  to  private  international  law  as  affecting 
Bills  of  Exchange :  "  For  many  years  there  has  been  a  growing 
conviction  amongst  jurists  and  mercantile  people  of  intelligence, 
that  there  should  be  a  common  code  and  a  uniform  usage  with 
reference  to  bills  of  exchange  for  the  nations  of  Europe  and  the 
States  of  America.    The  advantage  of  such  a  code  and  such  a  usage, 

^  Hitherto  the  places  of  meeting  have  been  Brussels,  Geneva,  The  Hague,  Bremen, 
Antwerp.  The  next  Conference  is  to  be  held  at  Frankfort-on- the- Maine  on  20th 
August  1878. 
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if  they  could  be  established,  does  not  appear  to  me  to  need  exposi- 
tion in  an  assembly  of  reasonable  men.  The  complications,  the 
difficulties,  tlie  errors,  and  the  losses  which  arise  from  the  want  of 
them,  are  of  every  day's  experience  in  commercial  affairs.  That 
the  change  is  practicable  seems  nearly  as  plain  as  that  it  would  be 
of  inestimable  advantage.  All  nations  in  which  such  instruments 
are  employed  for  the  purposes  of  commerce  have  a  common  interest 
in  making  them,  by  a  simple,  speedy,  and  universally-intelligible 
procedure,  promptly  negotiable  and  easily  convertible." 

The  Report  before  us  shows  that  the  work  gone  through  by  the 
Conference  in  their  five  days*  sederunt  at  Antwerp  was  V^ery  con- 
siderable. A  number  of  important  papers  on  various  questions  of 
public  and  private  International  Law  were  read  and  discussed  (of 
which,  however,  only  abstracts  are  printed  in  the  Report),  reports 
of  committees  considered,  and,  in  some  instances,  rules  agreed  upon 
and  formulated  as  the  best  for  adoption  in  a  future  code.  Bills  of 
Exchange  and  General  Average  were  the  subjects  on  which  the 
discussions  took  most  practical  shape.  With  regard  to  the  former, 
the  result  of  the  Antwerp  Conference,  taken  along  with  the  pre- 
ceding one  at  Bremen,  is  to  be  foutid  in  an  appendix  to  the 
Report.  This  appendix  sets  forth  in  twenty-five  clauses  the 
principles  for  an  International  Law  to  govern  Bills  of  Exchange. 
With  regard  to  the  discussions  on  General  Average,  it  is  to  be 
noted  that  the  position  taken  up  by  Lloyd's  Committee  seems  inde- 
fensible, and  conceived  in  a  narrow  spirit  (see  the  letter  of  Mr. 
Goschen,  chairman  of  Lloyd's,  at  page  85  of  the  Report).  The 
principles  ultimately  agreed  on  at  the  Conference,  for  regulating 
General  Average,  though  no  doubt  open  to  criticism,  present  on  the 
whole  a  very  equitable  adjustment. 

All  lawyers,  we  anticipate,  who  regard  their  profession  as  some- 
thing more  than  the  mere  routine  of  daily  practice,  will  watch  the 
further  progress  of  this  Association  with  interest. 

Tlie  Method  of  Zaia,  An  Essay  on  the  Statement  and  Arrangement 
of  tlie  Legal  Standard  of  CondiLcL  By  Jaaies  H.  Monahan, 
Q.C.     London:  Macmillan&  Co.     1878. 

With  the  above  rather  abstruse  title,  Mr.  Monahan  has  produced 
a  small  volume  of  about  two  hundred  pages,  containing  some  very 
interesting  and  suggestive  matter.  The  object  aimed  at  is  appar- 
ently to  place  in  a  new  light  or  bring  under  a  new  focus  the 
general  principles  which  underlie  the  system  of  English  Law,  and 
which,  through  too  long  habit  of  viewing  them  in  one  direction, 
have  been  not  seldom  rendered  distorted,  obscure,  or  inaccurate  in 
many  of  their  applications  to  practice. 

In  the  introduction,  after  giving  a  definition  of  "Method  of 
Law"  as  the  "right  way  to  set  about  and  to  conduct  a  systematic 
arrangement  and  statement  of  an  existing  body  of  working  law/' 
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the  author  proceeds  to  explain  his  position.  He  says  (p.  4) :  **  The 
first  step  towards  a  useful  arrangement  of  legal  topics  is  the  separ- 
ation of  all  rules  of  procedure  from  the  central  legal  principles 
which  it  is  the  business  of  procedure  to  uphold  and  to  enforce.  The 
statements  of  central  legal  principles  are  equivalent  to  the  most 
general  descriptions,  found  to  be  practically  useful,  of  the  chai-ac- 
teristics  of  legal  conduct — that  is,  conduct  falling  within  the  scope 
of  legal  rules  and  not  violating  any  rule."  Starting  from  these 
premises,  and  the  ground  being  cleared  by  certain  preliminary 
discussions — by  a  classification  of  legal  topics  and  a  definition  of 
general  terms — the  author  proceeds  to  consider  these  central  legal 
principles  under  three  leading  divisions.  These  are  (1)  Protection 
of  the  person  and  personal  freedom;  (2)  Ownership;  and  (3) 
Veracity ;  which  may  be  taken  as  corresponding  to  a  classification 
into  rights  of  the  person;  rights  of  property;  and  obligations.  Each 
of  these  headings  is  considered  in  detail,  and  a  number  of  English 
decisions  criticised  with  reference  to  them.  Most  of  the  criticisms 
are  very  just.  For  instance,  in  considering  the  law  of  obligations 
under  the  division  Veracity,  the  absurdity  of  the  English  rule  with 
reference  to  gratuitous  promises— refusing  effect  to  tliem  even  in 
writing  unless  they  are  under  seal — is  conclusively  exposed  (pp. 
128,  129).  Mr.  Monahan  takes  the  view,  which  is  in  accordance 
with  Scottish  law,  that  a  gratuitous  obligation  ought  to  have  effect 
given  to  it  if  only  it  be  deliberately  expressed  in  writing. 

In  a  short  chapter  called  "  A  Precaution  against  Fictions  "  there 
are  some  excellent  remarks  to  which  we  strongly  commend  atten- 
tion. Legal  fictions  are  a  fruitful  source  of  confusion  and  uncer- 
tainty in  modem  law.  To  a  certain  extent,  perhaps,  their  use  is 
necessary,  but  unless  they  are  clearly  apprehended,  they  give  birth  . 
to  numberless  fallacies.  Mr.  Monahan  shows  some  curious 
results  due  to  them  in  several  English  decisions. 

In  an  appendix  to  the  essay  we  are  given  an  Act  of  48  clauses. 
It  is  designated  "  An  Act  to  consolidate  and  declare  certain  doc- 
trines of  law,"  and  logically  formulates  the  legal  principles  stated 
in  the  preceding  pages.  It  is  submitted  as  a  model  for  an  intro- 
ductory chapt-er  in  a  future  code.  Commencing  with  "Be  it 
enacted  by  the  Queen's  Most  Excellent  Majesty,"  and  ending  with 
"This  Act  shall  not  apply  to  Scotland,"  it  does  not  want  com- 
pleteness in  form,  whatever  it  may  do  in  substance.  We  fear  we 
cannot  congratulate  ourselves  that  the  law  of  Scotland  is  in  any 
less  need  of  having  the  horizon  of  legal  principles  cleared  than  that 
of  England. 

Mr.  Monahan  has  evidently  been  a  careful  student  in  what  we 
may  call  the  school  of  Austin  (whose  name,  by  the  way,  we  notice, 
has  been  erroneously  spelt  Austen),  and  shows  not  a  little  of  the 
precision  of  that  writer's  style.  His  argument  is  generally  clear 
and  logical,  and  the  illustrations  from  decided  cases,  so  far  as  we 
can  judge,  are  always  directly  in  point  and  forcible.     Altogether, 
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whatever  view  may  1)6  taken  of  the  novelty  and  value  of  the  views 
indicated,  the  essay  is  highly  suggestive  and  deserves  to  be  atten- 
tively read. 


(Dbitumrs. 


The  late  Mr.  Liddbrdale,  Solicitor,  Kirkcudbright. — ^At  the 
ordinary  Sheriff  Court,  on  Friday  last,  Sheriflf  Nicolson  made 
reference  to  the  late  Mr.  Lidderdale  as  follows:  "A  few  words 
are  due  in  tribute  to  the  memory  of  the  venerable  man  by  whose 
death  the  legal  body  of  the  Stewartry  has  lost  its  oldest  mem- 
ber, a  member  so  old  as  to  have  practised  here  long  before  any 
of  us  was  born,  when  men  were  in  their  prime  whose  names,  such 
as  Scott  and  Jeffrey,  are  now  hallowed  in  the  traditions  of  Scottish 
law  and  literature.  His  years  alone,  so  much  beyond  the  ordinary 
term  of  human  life,  entitled  him  to  peculiar  respect  and  veneration. 
They  invested  him,  in  fact,  with  the  historical  interest  that  belongs 
to  ancient  relics  of  the  past,  and  crowns  them  with  dignity.  In  his 
case,  as  rarely  happens  to  extreme  age,  there  was  little  failure  to 
the  very  last  of  the  faculties  of  mind  and  body  which  served  him 
so  well  during  his  long  and  useful  life.  The  mere  vigour  of  con- 
stitution which  held  out  unbroken  for  nearly  a  hundred  years  is  in 
itself  admirable.  But  it  was  accompanied  and  preserved  by  moral 
qualities,  without  which  mere  length  of  days  can  never  be  attained, 
and  would,  indeed,  be  of  little  value.  To  excellent  business  capacity 
he  joined  strict  integrity,  punctuality,  temperance,  of  a  kindly  and 
cheerful  nature,  without  one  drop  of  gall.  Such  men,  if  one  may 
say  it,  deserve  to  live  long.  They  are  happy  in  their  lives,  and  in 
their  death.  They  are  esteemed  in  life  and  are  held  in  honourable 
remembrance.  By  the  legal  profession  in  particular,  the  memory 
of  such  a  man  as  Mr.  Lidderdale  is  worthy  to  be  honoured,  as  one 
who  did  credit  to  his  calling,  who  was  trusted  with  the  confidence 
of  three  successive  generations,  and  found  worthy  of  the  trust." 

Mr.  A.  Kelly  Morison,  S.S.C.  (1851),  died  on  the  4th  ult. 

The  death  is  announced  of  Mr.  Thomas  Wilson,  W.S.  (1872). 


^he  ittonth. 


Report  of  the  Committee  of  the  Faculty  of  Advocates  on  the  Under- 
Secretary  of  State  and  Imd  Clerk-EegiMer  Bills. — The  two  Bills  re- 
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ferred  to  the  Committee  were  both  introduced  by  the  Government 
on  16th  May  last,  and  were  read  a  second  time  on  the  28th,  upon 
the  understanding  that  there  should  be  a  full  discussion  on  the 
motion  for  going  into  Committee.  The  object  of  one  is  stated  in 
the  preamble  to  be  "  to  make  provision  for  the  conduct  in  Parlia- 
ment of  business  relating  to  Scotland,  and  for  that  purpose  to 
appoint  another  Secretary  of  State."  The  scope  of  the  other  Bill 
is  to  deprive  the  office  of  Lord  Clerk-Eegister  of  the  salary  and  of 
the  principal  duties  now  attached  to  it 

.  It  is  obvious  that  the  first  Bill  has  an  important  bearing  on  the 
office  of  Lord  Advocate ;  and  the  Committee  think  that  any  mea- 
sure tending  to  afi'ect  the  position  and  functions  of  that  officer,  con- 
sidering his  present  place  in  the  administration  of  Scotland,  is  a 
matter  of  great  public  importance. 

¥ov  some  yeai-s  subsequent  to  the  Union  there  was  a  separate 
Secretary  of  State  for  Scotland,  but  for  more  than  a  century  the 
Lord  Advocate,  in  addition  to  his  duties  as  public  prosecutor  and 
first  law  officer,  has  exercised  functions  similar  to  those  of  a  Secre- 
tary of  State  for  the  Home  Department.  He  has  instituted  and 
taken  charge  of  legislation,  answered  for  the  public  peace,  and  in 
his  place  in  Parliament  has  been  generally  responsible  for  the 
administration  of  affairs  in  Scotland.  These  functions  have  been 
discharged  in  strict  constitutional  subordination  to  the  Home  Secre- 
tary, and  it  has  not  been  alleged  that  inconvenience  has  ever  arisen 
from  any  actual  or  attempted  conflict  of  jurisdiction.  But  it  is 
doubtless  true  that  the  Lord  Advocate,  from  liis  high  otfice,  and  from 
the  personal  weight  of  the  occupants  of  it,  has  enjoyed  a  degree  of 
influence  and  independence  in  the  administration  of  Scotland  which 
would  not  belong  to  an  Under-Secretary. 

This  system  has,  in  the  opinion  of  the  Committee,  worked  well ; 
but  within  the  last  twenty  years  its  expediency  has  been  more  than 
once  challenged  in  the  House  of  Commons  by  private  members  of 
Parliament.  Two  grounds  of  complaint  have  been  urged.  In  theory 
it  has  been  said  to  be  indefensible  that  the  chief  conduct  of  Scottish 
affairs  should  be  committed  to  an  officer  selected  from  a  single  pro- 
fession, and  practically,  Scottish  business  in  Parliament  was  alleged 
to  be  neglected  in  consequence  of  the  pressure  of  tlie  Lord  Advo- 
cate's other  duties.  When  the  proposal  for  the  appointment  of  an 
Under-Secretary  was  before  the  House  of  Commons  in  1858,  and 
again  in  18G4,  it  was  opposed  by  the  leading  men  of  both  political 
parties,  including  the  present  Prime  Minister,  and  met  with  no 
considerable  amount  of  support.  On  the  other  hand,  in  1870  Lord 
Camperdown  and  Sir  W.  Clerke,  reporting  as  Itoyal  Commissioners 
upon  the  state  of  the  administration  in  Scotland,  were  favourable 
to  the  creation  of  the  new  office. 

Employment  could  only  be  found  for  an  Under-Secretary  by 
intrusting  him  witli  some  of  the  duties  now  performed  by  the  Lonl 
Advocate.     To  contract  the  sphere  and  diminish  the  importance 
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of  a  high  oflSce  of  State  of  great  antiquity  and  much  considera- 
tion in  this  country  is,  it  will  be  admitted,  a  step  not  to  be 
undertaken  without  justification,  or,  indeed,  without  regret.  Still, 
such  scruples  ought  to  yield  to  considerations  of  plain  public  utility. 
But  if  the  Lord  Advocate  were  to  be  superseded  or  supplanted  in 
any  part  of  his  functions  by  a  new  oflBcer  of  the  kind  proposed,  the 
Committee  are  of  opinion  that,  so  far  from  the  change  affording 
any  security  that  the  public  business  would  be  better  performed, 
the  result  might  prove  to  be  the  reverse.  But  for  the  consider- 
able difference  which  exists  between  the  laws  and  internal  economy 
of  England  and  Scotland,  the  Home  Secretary  would  require  no 
special  assistance  as  Minister  for  North  Britain.  Owing  to  that 
difference,  the  aid  of  an  officer  of  tried  practical  ability,  and,  above 
all,  versed  in  the  laws,  has  been  found  to  be  indispensable.  The 
open  profession  of  the  law  has  proved  to  be  an  excellent  school 
for  such  an  official,  who  must  be  a  good  lawyer  and  man  of 
business  even  more  than  a  politician.  He  is  a  member  of  the 
Home  Department  and  adviser  of  the  Home  Secretary,  who  can 
exercise  his  control  and  guidance  in  matters  where  the  higher 
qualities  of  statesmanship  are  required.  Accordingly,  if  the  history 
of  the  office  of  Lord  Advocate  is  traced  say  from  the  lieforin 
Act  of  1832,  it  will  be  found  to  have  been  generally  filled  by 
wen  of  conspicuous  ability,  to  whose  capacity  for  transacting  the 
business  of  the  country  in  an  efficient  manner  even  the  assailants 
of  the  office  have  been  obliged  to  testify ;  and  when  the  appoint- 
ment of  an  Under-Secretary  was  proposed  in  1858,  Lord  Beacons- 
field  said,  "  I  must  say  my  experience  leads  me  to  this  conviction, 
that  of  all  public  offices  none  have  been  sustained  during  the  last 
twenty  years  with  such  continuous  ability  and  sound  intelligence 
as  the  office  of  Lord  Advocate  of  Scotland."^  During  the  same 
period  the  roll  of  Scottish  members  lias  contained  some  distinguished 
names.  But  to  the  most  eminent  of  these  the  post  of  Under- 
Secretary  would  not  have  been  an  object  of  ambition.  Here,  again, 
the  field  of  selection  is  limited,  and  the  Committee  are  of  opinion 
that  the  country  would  not  be  a  gainer  if  its  business  were  trans- 
ferred from  men  like  Jeffrey,  M'Neill,  Butherfurd,  Inglis,  and 
Moncreiff,  to  the  hands  of  those  members  of  Parliament  who  would, 
probably,  now  aspire  to  the  office  of  Under-Secretary. 

The  attendance  of  the  Lord  Advocate  in  London  during  the 
Parliamentary  session  is  understood  to  have  been  constant  and 
regular,  at  least  for  a  good  many  yeara  back,  and  it  is  undei-stood 
that  such  attendance  has  been  required  by  successive  Governments. 
But  if  there  is  any  complaint  on  that  score,  the  Committee  regard 
it  as  a  matter  of  detail,  which  might  be  remedied  either  by  making 
the  Scottish  Lord  of  the  Treasury,  who  was  specially  appointed  in 
1832  to  assist  the  Lord  Advocate,  the  representative  of  that  officer 
in  his  absence,  or  even  by  appointing  an  Under-Secretary  for  the 
^  Hansard,  vol.  cl.  p.  2147. 
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same  purpose,  so  long  as  the  position  of  the  Lord  Advocate  remains 
unimpaired  as  the  head  of  all  Scottish  business  under  the  Home 
Secretary.  But  the  Committee  do  not  understand  that  to  be  the 
object  of  the4)resent  Bill 

The  Committee  must  not  shrink  from  touching  on  one  other 
point.  If  the  office  of  Lord. Advocate  is  shorn  of  a  large  part  of 
its  importance  and  dignity,  if  his  functions  are  so  far  restricted  that 
he  may  cease  to  be  a  Parliamentary  officer  at  all,  the  change  will 
inflict  a  great  blow  on  the  profession  of  an  advocate,  and  through 
that  profession,  it  is  not  too  much  to  say,  on  the  country.  The 
tendencies  which  draw  ability  to  the  metropolis,  and  extinguish 
independent  centres  of  cidtivation  and  society,  are  already  powerful 
enough.  The  office  of  Lord  Advocate  is  one  of  the  very  few  open- 
ings to  important  public  employment  placed  within  the  reach  of 
resident  Scotchmen — ^almost  the  only  high  prize  of  professional  life. 
Its  natural  effect  has  been  to  add  dignity  and  attraction  to  tlie 
whole  profession. 

Upon  these  grounds  the  Committee  are  of  opinion  that  the  pro- 
posal to  appoint  a  new  Under-Secretary  of  State  for  Scotland  is 
inexpedient. 

The  companion  Bill,  dealing  with  the  office  of  Lord  Clerk- 
Register,  is  open  to  the  preliminary  objection  that  it  is  apparently 
introduced  for  the  purpose  of  providing  a  salary  for  the  new  Secretary 
of  State  by  taking  away  the*  salary  of  the  Lord  Clerk-Register. 
The  Committee  would  adopt  the  language  of  Lord  Palraerston  wheu 
speaking  in  1858  against  Mr.  Baxter's  resolution  for  the  appoint- 
ment of  an  Under-Secretary.  He  said,  "  I  cannot  agree  that  if  it 
is  desirable  to  create  a  new  office,  we  should  go  foraging  among 
the  different  departments  of  the  State  in  order  to  find  out  some 
retrenchment  that  would  be  equivalent  to  the  extra  outlay.  If  any 
unnecessary  offices  exist,  let  them  be  abolished,  and  the  country 
will  have  the  benefit  of  the  saving.  But  do  not  abolish  existing 
offices  that  are  not  unnecessary,  merely  to  provide  for  the  cost  of 
a  new  office,  which,  I  also  submit,  would  in  itself  be  very  inex- 
pedient." 1 

The  Committee  desire  to  express  no  opinion  on  the  possibility 
of  reducing  with  advantage  the  establishment,  or  the  cost  of  the 
establishment,  of  the  Register  Office  (on  the  ground,  for  example, 
that  the  duties  of  the  I^rd  Clerk- Register  and  the  Deputy  Clerk- 
Register  are  practically  the  same).  The  office  in  the  meantime 
yields  a  large  surplus  to  the  public  revenue.  But  they  think  that 
two  considerations  deserve  great  weight.  In  the  first  place,  the 
office  of  Lord  Clerk-Register  is  like  that  of  Lord  Advocate,  one  of 
great  historical  interest.  Originally  a  judge,  like  the  Master  of  the 
Rolls,  the  duty  of  the  Lord  Clerk-Register  was  from  early  times  the 
custody  of  the  public  records.  By  the  important  Act  of  1617, 
c.  16,  regarding  the  Registration  of  Writs,  the  public  registers  were 

^  Hansard,  vol.  cl.  p.  12i2. 
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ordained  to  **  appertain  and  belong'*  to  him ;  and  he  was  empowered 
to  appoint  deputies,  for  whom  he  should  be  answerable.  It  is  true 
that  in  later  times  the  office,  though  a  paid  one,  came  to  be  regarded 
as  a  kind  of  sinecure.  So  late,  however,  as  the  present  century, 
important  services  were  rendered  by  at  least  one  occupant  of  the 
office,  Lord  Frederick  Campbell.  Afterwards,  as  is  well  known, 
the  office  was  held  by  Lord  Dalhousie,  when  Governor-General  of 
India,  who  neither  drew  the  salary  nor  performed  the  duties  which, 
during  his  absence,  were  discharged  by  the  Deputy  Clerk-Kegister. 
After  his  death  the  salary  was  abolished,  and  Sir  William  Gibson- 
Craig  was  appointed  in  1862  to  the  honorary  office.  He  found, 
liowever,  that  the  duties  of  head  of  the  department  were  both 
numerous  and  important.  In  1866  a  Select  Committee,  sitting  on 
the  Writs  Registration  Bill,  unanimously  and  strongly  recommended 
that  the  salary  should  be  restored  to  the  office,  and  that  was  accord- 
ingly done  when  the  Bill  became  law  in  1868. 

The  Committee  think  that'if  the  office  of  Lord  Clerk-Eegister  is 
to  be  retained  in  any  shape,  it  would  be  doing  great  violence  to  its 
history  to  strip  it  of  the  duties  which  give  the  title  and  office  all 
their  meaning,  and  which  must  be  performed  by  somebody. 

The  second  consideration  to  which  the  Committee  would  draw 
attention  is  the  fact  already  mentioned,  that  the  question  was  deli- 
berately considered  by  a  Select  Committee  so  recently  as  1866. 
After  taking  evidence,  they  came  to  An  emphatic  conclusion,  which 
was  indorsed  by  Parliament.  And  when  Lord  Camperdown's  Com- 
mission sat,  no  complaint  was  made  with  regard  to  the  conduct  of 
this  office,  and  no  suggestion  was  brought  forward  that  it  was 
unnecessary.  It  is  difficult  to  see  what  circumstances  can  have 
arisen  in  the  interval  leading  to  the  conclusion  that  this  officer 
should  be  deprived  of  his  salary  and  duties,  especially  as  the  de- 
partment, which  even  in  1866  was  yielding  a  surplus  revenue  to 
the  public  exchequer  of  £4000  or  £5000,  came,  under  the  manage- 
ment of  the  late  Lord  Clerk-Kegister,  to  yield  a  surplus  of  £10,500 
in  1874,  and  the  surplus  is  understood  to  be  still  increasing. 

The  history  of  the  office,  and  the  recent  settlement  of  the  ques- 
tion, thus  both  point  to  the  conclusion  that  if  there  is  a  necessity 
for  economy,  and  if  the  Deputy  Clerk-Eegister  is  really  another 
head,  the  reduction  should  be  made  in  the  subordinate  and  not 
in  the  higher  office.  It  has  been  said  that  an  objection  to  the 
retention  of  the  Lord  Clerk-Register,  as  working  head  of  the 
office,  is  that  £1200  is  an  inadequate  salary  for  so  high  an  officer. 
The  difficulty  has  not  yet  been  experienced,  but  if  it  should  be,  the 
Committee  think  that  the  remedy  might  lie  in  the  increase  of  the 
salary  of  the  head  of  this  important  and  lucrative  department.  It 
is  understood  that  the  salary  of  the  head  of  the  Land  Register  iu 
England  in  £2500. 

The  English  Land  Register  is  meantime  an  experimental  institu- 
tion, and  has  done  little  or  nothing  to  justify  its  existence.     The 
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Scottish  Eegister  House,  as  is  well  known,  provides  a  real  and  accu- 
rate series  of  registration  titles  for  every  acre  of  land  and  every 
house  in  Scotland,  and  it  is  not  too  much  to  say  that  the  security 
of  the  titles  to  landed  property  in  Scotland  depends  upon  its 
efficiency.  It  is  impossible  that  such  an  establishment  can  be 
effectively  administered  or  supervised  by  a  Board  in  London ;  and 
the  Committee  only  express  what  must  be  the  opinion  of  every 
person  conversant  with  our  system  of  property  law,  that  the  head 
of  this  establishment  ought  to  be  resident  on  the  spot,  and  should 
give  a  considerable  share  of  his  time  and  personal  attention  to  the 
duties  of  the  office. 

Under  the  Bill  the  head  of  the  department  will  be  one  of  the 
principal  Secretaries  of  State,  practically  the  Home  Secretary ;  and 
the  patronage  of  the  subordinate  offices  will  be  removed  to  London. 
The  communications  of  the  different  branches  of  the  office  with  the 
head  will  have  to  be  conducted  by  correspondence,  instead  of  per- 
sonally as  heretofore.  Tlie  Committee  have  reason  to  believe  that 
this  will  be  very  inconvenient.  The  personal  exertions  of  the  late 
Lord  Clerk-Register  in  the  administration  and  development  of  his 
department  were  of  signal  benefit.  To  them  we  owe  the  rendering 
of  the  valuable  old  records  of  Scotland  readily  accessible  for  literary 
purposes ;  and  also  the  organizing,  under  the  sanction  of  the  Trea- 
sury, of  a  series  of  Record  publications,  in  continuation  of  those 
issued  under  a  former  Lord  Clerk-liegister,  and  of  a  similar  descrip- 
tion to  the  English  series  issued  under  the  superintendence  of  the 
Master  of  the  liolls.  The  Home  Secretary  cannot  be  expected  to 
take  the  same  strong  personal  interest  in  the  office  as  a  permanent 
official  such  as  the  Lord  Clerk-Register. 

The  Committee  are  therefore  of  opinion  that  there  should  be  a 
resident  head  of  the  Register  House,  and  that  that  head  should  be 
the  Lord  Clerk- Register.  D.  Chawford,  Convener, 

The  "  HeatJien  Chinee  "  and  Natxtralization, — A  curious  case  was 
disposed  of  a  short  time  ago  in  the  Californian  Circuit  Court, 
which  deserves  mention,  involving  as  it  does  serious  international 
interests.  Ah  Yup,  a  native  and  citizen  of  the  Empire  of  China, 
])resented  a  petition  praying  to  be  admitted  a  citizen  of  the  United 
States.  There  was  no  question  that,  provided  the  American  law 
authorized  tlie  naturalization  of  a  Mongolian,  he  possessed  all  the 
other  necessary  qualifications.  The  language  of  all  the  Acts  of 
Congress  relating  to  the  subject  has  been  "  that  any  alien,  being  a 
free  white  2>^^^on,  may  be  permitted  to  become  an  American  citi- 
zen, and  in  1870  the  naturalization  laws  were  extended  to  "aliens 
of  African  nativity,  and  to  persons  of  African  descent."  Two 
questions  then  presented  themselves  to  the  Court:  1st,  Whether 
the  term  "white  person"  in  the  statute  included  Mongolians?  and 
2nd,  If  the  provisions  of  the  Act  excluded  all  but  white  persons, 
and  persons  of  African  nativity  or  descent?     The  judge  in  his 
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opinion  enters  largely  into  the  classification  of  tlie  various  races  of 
man  kind,  quoting  Buflbn,  Linnaeus,  and  other  authorities,  but 
comes  to  the  conclusion  that  "  none  of  those  classifications,  recog- 
nising colour  as  one  of  the  distinguishing  characteristics,  include 
the  Mongolian  in  the  white  or  whitish  race."  What  appears,  how- 
ever, to  have  weighed  with  the  learned  judge  more  than  anything 
else  is  the  report  of  a  debate  in  Congress  in  1870,  when  the 
naturalization  laws  were  extended  to  negroes.  At  that  time  the 
great  Chinese  problem  was  forcing  itself  more  and  more  on  the 
attention  of  the  authorities.  Senator  Sumner  moved  that  the  word 
"  white"  should  be  struck  out,  but  his  views  were  too  liberal,  and 
the  jealousy  of  the  Chinese  was  too  great,  for  his  ideas  to  find  ac- 
ceptance in  the  assembly.  There  is  no  doubt,  then,  that  in  1870 
Congress  retained  the  words  "  white  person  "  with  the  deliberate 
intention  of  excluding  Mongolians  from  the  privileges  of  naturaliz- 
ation ;  and  acting  on  this  view,  the  judge  refused  the  unfortunate 
Ah  Yup*a  petition. 

It  is  impossible  for  us  to  speak  with  any  authority  on  the  great 
question  of  Chinese  labour  and  immigration  in  America ;  but  we 
cannot  help  thinking  that  by  retaining  the  word  *'  white  "  in  the 
statute  Congress  did  not  carry  out  the  original  spirit  of  the  Act. 
There  is  little  doubt  that  when  the  Act  was  originally  passed  in 
1802,  the  expression  "any  alien,  being  a  free  wliite  person,"  was 
intended  to  embrace  all  except  negroes ;  and  when  the  latter  were 
admitted  in  1870,  the  broad  distinction  between  "white"  and 
"  black  "  being  done  away  with,  all  intermediate  shades  of  colour 
should  have  been  admitted,  under  that  Act,  to  the  privileges 
of  naturalization.  Of  course  if  Congress  were  determined  that  the 
Chinese  should  not  enjoy  these  privileges,  a  special  Act  to  that 
effect  would  have  been  passed.  As  it  is,  however,  the  decision  we 
have  referred  to  is  worthy  of  note,  and  the  European  nations  will 
watch  with  interest  the  action  of  the  American  Government  in 
reference  to  w^hat  promises  to  become  one  of  the  most  important 
questions  of  the  century. 

The  Bye-Laws  of  Railway  Companies, — It  has  been  more  than 
once  hinted  of  late  by  persons  high  in  office  that  the  relations  be- 
tween railway  companies  and  the  public  must  sooner  or  later  be 
considered  by  Parliament  as  a  whole.  When  the  question  comes 
up  for  discussion,  we  hope  that  the  present  powers  of  the  com- 
panies to  make  bye-laws  will  not  be  overlooked.  The  case  of 
Bentham  v.  Hoyle  (26  W.  E.  314,  L.  R  3  Q.  B.  D.  289)  curiously 
illustrates  the  present  difficulties  of  the  situation  in  the  matter  of 
bye-laws.  It  is  common  enough  for  offenders  to  be  brought  up  in 
the  police  courts  for  being  guilty  of  the  dishonest  trick  of  eluding 
payment  of  fare.  But  it  is  plain  that  in  the  huny  of  railway 
travelling  many  persons  of  undoubted  respectability  must  fre- 
quently find  themselves  in  a  railway  carriage  without  a  ticket,  and 
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such  persons  are  in  this  predicament.  The  Act  of  Parliament 
which  applies  to  their  case  (the  Kailway  Clauses  ConsolidatioTi 
Act,  8  Vict.  c.  20)  provides  the  penalty  of  40s.  in  the  case  of  ait. 
intent  to  avoid  payment  of  fare.  The  bye-laws  of  the  companies 
provide  the  same  and  a  further  penalty,  but  do  not  make  the 
fraudulent  intention  so  much  an  element  of  the  offence.  In 
numerous  cases,  of  which  Dearden  v.  Totonsend  (L.  R  1  Q.  B.  10) 
is  the  best  known,  the  meaning  of  such  a  bye-law  has  been  con- 
sidered. Dicta  are  conflicting,  but  both  Dearden  v.  Totonsend  and 
Bentliam  v.  Hoyle  seem  to  be  express  decisions  that  without  fraud 
there  is  no  punishable  offence  at  alL  We  propose  shortly  to 
examine  the  statute  and  the  bye-laws  by  the  light  of  the  judgment 
in  Bentham  v.  Hoyky  which  we  may  remark  differs  from  Dearden 
V.  Tovmsend  in  having  arisen  under  a  differently  worded  bye-law. 
The  "  model  code "  of  bye-laws  now  in  force  is  of  comparatively 
recent  date. 

By  section  10''>  of  the  Railways  Clauses  Act,  1845,  "  if  any  person 
travel  .  .  .  without  having  previously  paid  his  fare,  and  with  intent 
to  avoid  payment  thereof,  .  .  .  every  such  person  shall,  for  every 
such  offence,  forfeit  to  the  company  a  sum  not  exceeding  forty 
shillings."  By  sections  108  and  109,  read  together  with  3  and  4 
Vict.  c.  97,  ss.  8,  9,  all  railway  companies  may  make  bye-laws  for 
regulating  travelling  upon  their  railways,  which  bye-laws  must  be 
submitted  to  the  Board  of  Ti-ade  before  confirmation,  before  they 
have  any  force,  and  must  not — this  latter  provision  is,  of  course,  in 
affirmance  of  the  common  law — "  be  repugnant  to  the  laws  of  that 
part  of  the  United  Kingdom  where  the  same  are  to  have  effect." 
"  Any  person,"  it  is  added,  "  offending  against  any  such  bye-law 
shall  forfeit  for  every  such  offence  any  sum  not  exceeding  five 
pounds,  to  be  imposed  by  the  company  in  such  bye-laws  as  a 
penalty  for  every  such  offence."  It  remains  to  state  the  bye-law. 
It  runs  thus : — 

"Any  person  travelling  without  the  special  permission  of  some  duly- 
authorized  servant  of  the  company,  in  a  carriage  or  by  a  train  of  a  superior 
class  to  that  for  which  his  ticket  was  i8sue<I,  is  hereby  suhject  to  a  penalty  not 
exceeding  forty  shillings,  and  shall,  in  addition,  be  liable  to  pay  his  fare 
according  to  the  class  of  carriage  in  which  he  is  travelling  from  the  station 
where  the  train  originally  started,  unless  he  sliows  that  he  had  no  intention  to 
defraud.'* 

The  facts  were  simply  that  Mr.  Bentham  was  convicted  in  a  penalty 
of  10s.  under  this  bye-law  for  travelling  in  a  first-class  carriage 
with  only  a  second-class  ticket,  but  it  was  found  as  a  fact  that  he 
had  no  intention  to  defraud.  The  judgment  of  the  Court  (Cock- 
burn,  C.-J.,  and  Manisty,  J.)  was  that  the  conviction  must  be 
quaslied.  The  Lord  Chief-Justice — who  happens  to  have  been  a 
member  of  the  Court  which  decided  Dearden  v.  Townsend — said 
that  the  words,  "unless  he  shows  that  he  has  no  intention  to 
defraud"  might,  in  point  of  grammar,  apply  either  to  the  whole  of 
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tlie  bye-law,  or  only  to  the  latter  part  of  it,  which  imposes  the 
obligation  to  pay  "  whole  fare/'  If  they  applied  to  the  whole,  the 
conviction  was  clearly  bad  on  the  construction  of  the  bye-law 
itself,  inasmuch  as  absence  of  fraud  had  been  found  as  a  fact.  If 
on  the  other  hand — as  the  learned  judge  inclined  to  think — the 
words  applied  to  the  latter  part  of  the  bye-law  only,  the  bye-law 
was  unreasonable,  chiefly  on  the  ground  that  "there  must  be,  in  point 
of  reason,  a  mens  rea  to  warrant  charging  people  with  offences  and 
convicting  them  on  such  charges,  in  addition  to  the  offences  under 
the  Act  of  Parliament."  Mr.  Justfce  Manisty,  though  not  having 
the  doubt  as  to  the  construction,  thought  it  "  beyond  all  doubt  un- 
reasonable." 

We  have  very  little  doubt  that  this  decision  is  right,  but  it  is 
curious  to  observe  that  neither  the  early  case  of  Chilton  v.  London 
and  Croydon  Railway  Company  (16  M.  &  W.  212),  nor  the  later 
Irish  case  of  Barry  v.  Midland  Great  Western  Railway  Company 
(17  Ir.  C.  L.  103),  nor  the  very  recent  case  of  Brown  v.  Great 
Eastern  Railway  Company  (25  W.  R.  792,  L  E.  2  Q.  B.  D.  406) 
was  cited  in  the  course  of  the  argument,  Deardcn  v.  Toumsend, 
being,  in  fact,  the  only  case  referred  to.  Each  of  these  cases  contains 
some  sort  of  intimation  from  at  least  some  members  of  the  Court 
in  favour  of  a  similar  bye-law,  though  in  none  of  these  cases  was 
it  necessary  to  decide  the  express  question  whether  such  a  bye- 
law  was  reasonable  or  not. — Solicitors'  Journal 

Society  of  S.S.C — At  a  meeting  of  this  Society,  held  on  the  4th 
ult.,  the  following  otfice-bearers  were  elected:  President,  Mr. 
David  Dove ;  Vice-President,  Mr.  P.  S.  Beveridge  ;  Librarian,  Mr. 
J.  Henry ;  Treasurer,  Mr.  Ebenezer  Mill ;  Collector  of  Widows* 
Fund,  Mr.  Charles  Henderson ;  Secretary,  Mr.  Ellison  Eoss ;  Coun- 
cillors,  Messrs.  Drummond,  Cornillon,  Lockhart,  Thomson,  Nicolson, 
Kodger,  Eitchie,  and  W.  Burness. 
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Sheriffs  Guthris  and  Clark. 

HARBISON  v.   ROBB. 

"  Gkugow,  ^tk  December  1877.— Declares  the  proof  closed,  and  liavin<»  heard 
parties*  procurators  and  made  avizandum  :  Finds  that  the  pursuer  was  injurecl 
on  the  head  through  the  falling  of  some  plaster  on  8th  April  last  from  the  root' 
of  the  house  in  Commercial  Road,  South  Side,  Glasgow,  of  which  the  defender 
is  the  proprietor,  and  he  is  tenant :  Finds  that  he  has  failed  to  prove  facts  and  cir- 
cumstances inferring  liability  on  the  part  of  the  defender  to  pav  him  damages : 
Therefore  sustains  the  defences, and  assoilzies  the  defender  from  tie  prayers  of  the 
petition :  Finds  him  entitled  to  expenses,  allows  an  account  thereof  to  be  lodged, 
and  remits  to  the  auditor  to  tax  and  report,  and  decerns.  W.  Gcthrie. 

"  Note. — In  this  action  the  pursuer,  a  hawker,  residing  in  a  house  in  Com- 
mercial Road,  South  Side,  Glasgow,  rented  at  £S  a  year,  claims  from  his  land- 
lord £200  as  compensation  for  injuries  sustained  by  him  on  Sunday  evening 
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8tb  April  last,  by  the  fall  of  part  of  the  plaster  of  the  ceiliDg  of  his  bouse.  He 
avers  that  the  accident  was  clue  to  an  inherent  defect,  or  insufficient  workman- 
ship, or  negligence  on  the  part  of  the  defender,  who,  he  says,  had  been  warned 
of  the  insecure  state  of  the  ceiling.  There  is,  however,  no  evidence  that  any 
such  warning  was  given  within  the  preceding  two  years  ;  and  it  appears  that 
the  only  notice  spoKen  to  was  given  in  the  summer  of  1875,  when  the  ceiling 
in  that  tenement  had  been  injured  by  water,  and  that  at  that  time  the  warning 
was  attended  to,  and  this  as  well  as  the  other  plaster-work  of  the  tenement  put 
in  a  state  of  repair.  No  evidence  is  offered  to  show  that  the  repairs  then  made 
were  insufficient,  or  that  any  insufficiency  in  the  workmanship  of  the  ceiling  or 
roof  was  detected  at  the  time  of  the  accident.  In  short,  the  pursuer,  apart 
from  the  intimation  given  and  attended  to  two  years  ago,  has  not  attempted  to 
prove  any  definite  fault  whatever  on  the  part  of  the  landlonl. 

**  The  defender  on  his  side  pleads,  inter  alia,  that  the  accident  was  caused  by 
a  quarrel  and  commotion  and  dancing  in  the  house  above  the  pursuer  on  the 
night  before  the  accident.  The  pursuer  denies  that  there  was  any  such  com- 
motion on  that  night,  and  has  adduced  various  witnesses  residing  on  the  stair, 
who  also  distinctly  deny  that  there  was  any  such  thing.  I  am  of  opinion, 
however,  notwithstanding  these  witnesses,  that  the  witnesses  for  the  defender 
are  rather  to  be  believed,  who  speak  with  at  least  equal  clearness  to  the  con- 
trary, saying  that  there  was  a  very  great  disturbance  on  that  Saturday  night,  by 
which  the  house  was  very  much  shaken. 

"  Assuming  that  this  disturbance  took  place,  and  that  it  was  the  immediate 
cause  of  the  fall  of  the  ceiling,  its  relevancy  as  defence  in  the  present  case  may 
well  be  doubted.  For  in  the  view  which  I  take  of  the  evidence,  the  pursuer's 
case  must  either  rest  on  the  ground  that  the  very  occurrence  of  the  accident  is 
sufficient  proof  of  a  defect  in  the  building  for  which  the  defender  is  responsible, 
or  on  an  implied  warranty  by  the  defender  as  lessor  against  all  latent  defects. 
In  either  case  an  obligation  of  the  lessor  is  presupposed,  from  which  nothing 
that  took  place  on  the  Saturday  night  can  liberate  him.  However  the  matter 
is  looked  at,  a  house  ought  to  be  sufficiently  strong  to  resist  the  concussion 
caused  by  such  a  commotion  which  was  not  of  an  abnormal  or  extraordinary 
character  for  such  a  locality.  With  regard  to  this  matter  the  case  is  precisely 
parallel  to  that  of  Eeid  v.  Baird,  December  13, 1876,  4  Rettie  234,  quoted  for  the 
jiursuer,  in  which  the  Lord  Justice-Clerk  said:  *  The  delence  is  that  the 
damage  (arising  from  flooding  from  a  badly-constructed  lead  gutter  on  a  rool) 
was  caused  by  an  unusual  and  exceptional  snowstorm,  and  no  doubt  that  seems 
to  have  been  the  case  ;  but  still  snowstorms  must  be  calculated  on  in  building 
houses  in  this  climate,  and  it  cannot  be  said  that  a  house  is  properly  built  if  it 
will  not  resist  even  an  exceptional  snowstorm.*  So  I  think  it  cannot  be  said 
that  a  house  is  properly  built  if  it  will  not  resist  an  exceptional  row  or  dance. 
And  here  there  was  not  apparently  anything  very  exceptional  about  the  dis- 
turbance. 

"  This  case  is  distinguished  from  RM  v.  Baird  by  the  absence  of  proof  of  any 
obvious  or  ascertained  cause  of  the  damage,  such  as  the  malconstruction  of  the 
gutter  which  was  there.  The  pursuer  has  not  proved  any  definite  structural  defect, 
or  fault  of  workmanship,  or  want  of  due  care  by  the  landlord,  to  which  it  was 
due.  He  must,  therefore,  as  I  have  said,  rely  on  the  accident  itself  as  inferring 
culpa,  or  he  must  show  in  point  of  law  that  the* location  of  a  house  implies 
liability  in  damages  for  latent  defects.  The  latter  question  is  novel  so  far  as  I 
am  aware,  and  both  questions  are  not  without  difficulty.  With  regard  to  the 
former,  it  has  been  said  that  fault  may  be  inferred  from  the  mere  occurrence 
of  an  accident,  as  where  a  stone  falls  from  a  railway  arcli  and  injures  a  pas- 
senger on  a  road  passing  under  the  railway,  or  a  passenger  on  the  street  is 
injured  by  those  who  are  lowering  casks  from  a  warehouse  to  a  lorry  by  means 
of  a  crane,  the  rope  of  which  breaks.  In  both  these  cases  the  passenger  is  on 
a  public  way,  where  he  is  entitled  to  rely  on  ordinary  security  to  life  and 
limb.  The  "^  rail  way  company  can  by  proper  inspection  guard  against  the 
falling  of  loose  stones  from  its  bridges,  and  the  warehousemen  may  be  held 
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hound  in  using  the  crane  to  take  the  utmost  care  that  passers-by  are  safe. 
There  is  a  ditfeience  in  such  a  case  as  this.  The  tenant  occupies  the  house 
year  after  year ;  he  sees  it  constantly,  is  far  more  familiar  with  its  condition 
and  appearance  than  the  landlord,  and  yet  he  makes  no  complaint,  indeed, 
detect:*  no  flaw  or  delect  for  two  years.  There  is  no  <luty  of  inspection  on  tlie 
landlord  which  he  is  shown  to  have  nej^lected;  indeed,  it  would  be  considered 
troublesome  if  landlords  were  always  examining  into  the  condition  of  their 
houses,  and  in  onlinary  life  tenants  are  understood  to  be  quite  ready  to  give 
notice  when  anything  appears  to  be  going  wrong.  Hence  it  is  that  in 
questions  of  this  kind  so  much  is  held  to  depend  on  timely  notice  by  the  tenant 
ot*  the  nature  of  the  injury  or  detriment  for  wnich  he  makes  a  claim.  (See  Hunter 
on  Landlonl  and  Tenant,  ii.  457,  et  al.  last  edition;  Lownde  v.  Buchanan,  17tli 
Nov.  1854, 17  D.  63,  and  similar  cases.)  I  think,  therefore,  that  culpa  cannot  iu 
this  case  be  fairly  inferre<l  merely  from  the  fact  that  the  ceiling  did  fall.  The 
question  remains  whether,  assuming,  as  1  think  it  must  be  assumed,  that  the 
plaster-work  fell  from  some  latent  defect,  the  landlord  is  liable  in  damages  for 
all  the  direct  consequences.  The  considerations  just  adverted  to  tend  to  show 
the  inexpediency  of  such  a  rule,  and  the  analogy  of  the  law  of  sale  (to  which 
tlie  contract  of  location  is  assimilated  in  many  respects  both  by  Roman  and 
Scottish  jurists)  is  also  against  it  under  the  Scottish  law  of  sale.  Before 
1856  there  was,  indeed,  an  implied  warranty  against  latent  defects;  but  it 
extended  only  to  the  return  of  the  article  sold,  or  the  repayment  of  the  i)rice 
if  the  article  sold  had  perished  from  the  latent  defect  (BelPs  Prin.,  97). 
So  in  location.  A  landlord  clearly  cannot  claim  rent  if  the  tenant,  by  some 
such  defect,  is  deprived  of  the  use  and  possession  of  the  subject  of  the  lease; 
but  it  is  a  further  and  difficult  question  whether  he  is  to  pay  damages  for  loss 
arising  therefrom.  Since  1856  the  law  has  been  that  no  warranty  of  quality 
or  sulticiency  is  implied  in  sales  of  goods  unless  the  seller  knew  at  the  time  of 
the  sale  that  the  goods  sold  were  defective,  or  of  bad  quality,  or  the  goods 
were  sold  for  a  specific  purpose.  A  house  is  let  for  the  purpose  of  habitation, 
and,  it  may  be  said,  cannot  be  fit  for  that  unless  it  is  safe  from  such  accidents 
as  the  fall  of  a  ceiling;  and  accordingly  it  is  said,  'From  the  nature  of  the 
contract,  warrandice  is  implied  on  the  landlord's  part  to  make  the  subject 
effectual  to  the  tenant  or  fit  for  its  purpose,'  and  so  to  put  the  house  in 
due  repair  (Bell's  Prin.,  1253).  But  the  result  of  his  failure  to  do  so  is 
not,  so  far  as  our  books  show,  that  he  is  liable  in  all  damages  ensuing,  but 
only  that  the  rent  must  be  remitted  or  abated  in  proportion  to  the  ])eri()d  for 
which  the  lessee  is  deprived  of  the  enjovment  of  the  subject  let  (Dig.  xix.  2, 
T,  33,  T.  15,  s.  7,  et  al;  Ersk.  Prin.,  li.  6,  17;  Inst.  it.  6,  39,  43;  Bell's 
Prin.,  etc.,  and  authorities  there  cited).  Out  of  the  many  cases  in  which  this 
principle  has  been  appealed  to,  I  am  not  able  to  find  one  in  which  it  has  been 
held  to  give  rise  to  a  claim  for  damages  for  a  latent  defect  such  as  this.  The 
absence  of  such  authority  is  in  itself  a  consideration  of  some  weight  against  the 
pursuer. 

**  I  should  hesitate,  however,  to  affirm  that  no  case  can  occur  in  which  a 
landlord  will  be  liable  for  the  damages  naturally  resulting  from  a  latent  defect 
in  a  house  let  to  a  tenant.  Whether  he  is  so  or  not  appears  to  be  to  some 
extent  a  question  of  circumstances.  It  depends  on  the  nature  of  the  subject 
let,  and  the  character  of  the  defect  for  the  warrandice,  which  his  contract 
infers  against  him,  is  not  an  absolute  warrandice  against  latent  defects,  but 
only,  a])art  from  questions  of  good  faith,  against  such  defects  as  destroy  or 
jnaterially  impair  the  tenant's  use  and  possession.  The  matter  is  illustrated 
by  Ulpian  in  two  ca.ses  wliich  he  puts  (Dig.  xix.  2,  19,  s.  1,  loc.  cond.):  *Si 
quis  doHa  vitiosa  ignai*us  locaverit,  deinde  vinuni  effluxerit,  tenebitur  in  id 
quod  interest;  nee  ignorantia  ejus  erit  excusatA;  et  ita  Cassius  scripsit, 
Aliter  atque  se  saltum  ])ascuum  locaste,  in  quo  lurba  mala  nascebatur;  hie 
enim  si  pecora  sunt,  vel  etiam  deterioni  facta,  ciuod  interest  pncstnbitur, 
si  scisti ;  si  ignorasti,  pensionem  non  petes  ;  et  ita  Servio,  LaWoni,  Sabino 
placint.'    The  reason  of  the  distinction  is  explained  by  Noodt  (Opi>.  T,  iL 
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426,  ed.  1724;  comp.  Pothier  W.  de  Bail  a  Reute,  a.  32,  W.  D.  b.  12)  to  be 
that  the  locator  hires  out  the  cask  for  a  special  purpose,  i.e.  ibr  holding 
wine;  and  if  it  turns  out  to  be  uiitit  for  that  purpose,  he  is  liable  in  full 
damages  if  he  knew  of  its  unfitness,  *qucB  dolus  est;'  if  he  did  not  know, 
because  he  is  to  blame  for  hiring  out  as  sufficient  a  cask  which  could  not  serve 
the  purpose  intended,  and  he  must  in  good  faith  make  good  the  damage 
arising  from  its  not  being  what  he  represented.  On  the  other  hand,  the  lessor 
of  a  grazing  farm  does  not  atfirm  that  it  is  (far)  free  from  deleterious  plants;  he 
may,  in  good  faith,  be  ignorant  of  their  existence.  Moreover,  their  growth 
does  not  necessarily  and  entirely  destroy  the  fitness  of  the  farm  for  its  intended 
use.  Reference  may  also  be  made  to  Voet's  explanations  of  this  much -contro- 
verted passage,  Com.  xix.  2,  14,  fm.,  and  to  the  copious  commentary  of  the 
greatest  of  the  modem  civilians,  Dunellas,  Com.  xiii.  c.  7,  sees.  15,  18,  23;  cf. 
Wamkoeing,  Com.  iii.  261. 

**  Now  this  case  seems  to  have  more  analogy  to  the  letting  of  the  grazing 
farm  where  there  are  some  noxious  wee<ls  than  to  the  hiring  out  of  the  rotten 
vats.  The  latter  were  totally  unfit  for  their  purpose,  and  naturally  are  applied 
to  the  intended  use  in  reliance  on  the  representations  of  the  lender,  who,  as 
Voet  suggests,  was  probably,  in  the  case  put,  the  artisan  who  made  them ;  but 
in  the  letting  of  a  farm  or  a  house  the  lessee  relies  on  his  own  examination. 
His  eye  is  his  merchant,  as  it  were,  even  more  than  in  the  ordinary  case  of  the 
sale  of  goods.  In  this  case  the  house  has  been  inhabited  by  the  pursuer  for 
years  without  any  objection  or  loss  except  that  arising  from  this  unexpected 
and  probably  unavoidable  accident  It  has  not  been  found  unfit  for  its 
]3urpose  in  consequence  of  the  latent  fault  which  hais  had  such  an  unfortunate 
result.  The  flaw  is  not  one  which  either  infers  bad  Ikith  on  the  part  of  the 
lessor,  or  a  radical  and  total  unfitness  of  the  subject  for  the  purpose  for  which 
it  was  let.  In  coming  to  this  conclusion,  I  am  quite  aware  tnat  some  con- 
siderations may  be  urged  on  the  other  side — and  1  certainly  do  not  think  it 
desirable,  especially  in  so  rapidly -growing  a  city  as  this,  to  diminish  in  any 
degree  the  re8i)onsibility  of  landlords  for  the  safety  and  comfort  of  their 
tenants ;  but  looking  to  such  authorities  as  we  have,  and  to  the  principles 
which  according  to  all  the  authorities  obtained  in  regard  to  this  matter,  I  can 
only  regard  this  as  one  of  the  hazards  which  the  tenant  of  a  house  takes  upou 
himself  and  which  gives  him  a  claim  against  the  lessor  only  so  far  as  it  lias 
interfered  with  his  use  and  enjoyment  of  tlie  subject  leL  W.  G." 

On  appeal  the  Sheriif- Principal  adhered  simplidter. 

Act. — Clark Alt, — Maclachlan, 
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SherifF  Barclay. 

A.   V.   B. 

A  widower,  under  written  agreement,  placed  a  young  child  in  the  custody  of 
a  friend,  to  be  brought  up  by  him  for  a  term  of  years  without  remuneration.  " 
The  father,  being  displeased  with  the  upbringing  of  his  child,  brought  an  action 
for  delivery  of  the  child,  and  the  custodier  a  counter-action  for  the  aliment  of 
the  child,  because  of  breach  of  contract  before  the  term  of  years  had  expired. 
The  custodier  pled  that  the  action  for  delivery  of  the  child  was  incompetent  in 
the  Sheriff  Court.    The  following  interlocutor  was  pronounced  : — 

'*  Having  heaid  parties'  procurators  on  the  preliminary  pleas,  and  made  avi- 
aandum  therewitli :  In  respect  that  it  is  admitted  by  the  defender  that  the 
child  whose  custody  is  sought  by  the  pursuer  is  his  lawful  child,  and  that  the 
defender  claims  the  custody  under  a  civil  contract,  Repels  the  tii-st  two  prelimin- 
ary pkaSjand  reserves  consideration  of  the  third  until  the  Record  be  closed, and 
orders  the  case  to  the  Roll  of  next  Court,  that  the  Record  may  be  adjusted  and 
closed.  Hugh  Barclay. 
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"  Note. — In  a  question  between  parents  of  lej*itimate,  and  even  in  some  cir- 
cnmstances  of  illegitimate  children,  as  to  their  future  custody,  that  question  is 
privative  to  the  Court  of  Session  as  one  of  equity,  and  where'  it  is  judged  of  by 
what  is  best  for  the  interests  of  the  children.  But  it  never  was  doubted  that 
the  Sheriff  has  jurisdiction  to  decide  all  questions  of  custody  between  the 

Earents,  whose  right  of  custody  is  constituted  by  nature,  against  strangers  who 
ad  no  such  right,  but  one  solely  resting  on  dvil  contract,  H.  B." 

On  an  appeal,  Sheriff  Lee,  on  18th  February,  affirmed  the  interlocutor, 
adding  the  following  note  : — 

"Note. — In  this  tase  it  is  admitted  that  the  present  state  of  matters  as 
regards  the  custody  of  the  child  in  Question  stands  upon  the  agreement  No.  5 
of  process.  But  it  was  not  contended  at  the  debate,  and  in  the  Sheriff's 
opinion  it  cannot  be  maintained,  that  such  an  agreement  is  irrevocable.  The 
natural  obligations  incumbent  on  the  father  towards  his  pupil  child  can- 
not be  discharged  by  the  father  at  his  own  will,  and  in  the  opinion  of  the 
Sheriff  the  pursuer's  obligations  towards  the  child  in  question,  and  the  rights 
flowing  therefrom,  must  be  regarded  as  still  in  force.  Any  claim  on  the  part 
of  the  defender  to  liave  the  pursuer  treated  as  having  forfeited  his  right  of 
guardianship  can  only  be  maintained  in  the  Court  of  Session,  to  which  alone, 
as  a  Supreme  Court  of  Equity,  the  father  is  subject  in  directing  the  education 
and  regulating  the  management  of  his  child.  It  does  not  at  all  follow  from  the 
fact  that  in  this  case  the  custody  of  the  child  has  for  some  time  past  been  exer- 
cised by  the  defender  under  the  agreement  referred  to  on  record,  that  the 
father's  claim  to  resume  his  exercise  of  the  parental  duties  is  liable  to  be  met 
in  the  Sheriff  Court  by  an  allegation  that  tie  is  unfit  to  be  trusted  with  tho 
discharge  of  these  duties,  and  in  the  present  case  the  Sheriff  does  not  find  on 
record  any  distinct  allegation  against  the  pursuer's  fitness.  On  the  whole,  he 
thinks  it  unnecessary  at  present  to  say  more  than  that  the  case  as  it  stands  in 
not  one  in  which  tiie  Sheriff  can  refuse  to  exercise  jurisdiction  at  the  instance 
of  the  father,  and  to  the  eflect  of  enabling  him  to  discharge  his  parental  duties. 

R.  L." 
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Railway  and  Canal  Traffic  Act. — Conditions  limiting  liability  of  company 
for  damage — Just  and  reasonable — Alternative  rate  of  charge — Wilful  misconduct 
of  seivants  of  company. — Defendants  charge  two  rates  for  the  conveyance  of 
certain  articles — one  the  ordinary  parliamentary  rate,  when  they  take  the 
ordinary  liability  of  the  carrier,  and  the  other  a  reduced  rate,  in  which  case 
they  make  it  a  condition  of  carriage  that  the  sender  relieves  them  of  all 
liability  for  loss  or  damage,  except  upon  proof  that  such  loss  or  damage  arose 
from  wilful  misconduct  on  the  part  of  the  company's  servants  : — Held,  that 
under  these  circumstances,  the  condition  relieving  the  company  when  goods 
are  carried  at  the  lower  rate  is  "just  and  reasonable,"  within  section  7  of  the 
Railway  and  Canal  Traffic  Act,  1854,  17  &  18  Vict.  c.  31  (Letvis  v.  Great 
Western  Railway  Co.  App.  47  L.  J.  Rep.  Q.B.  131).  The  plaintift^s  agent  sent 
cheeses,  one  of  the  articles  conveyed  at  the  lower  rate,  from  London  to  Shrews- 
bury. The  cheeses  were  improperly  packed  into  the  train  by  the  company's 
servants  in  London,  and  in  consequence  arrived  at  Slirewsbury  in  a  greatly 
damaged  condition  '.—Held,  that  though  there  was  clear  evidence  that  the 
cheeses  had  been  in  fact  improperly  packed,  yet,  as  there  was  none  to  show 
either  that  the  packers  knew  that  they  were  packing  them  in  a  manner  likely 
to  damage  them,  or  that  it  had  been  brought  to  their  knowledge  that  that 
mode  of  packing  might  lead  to  such  damage,  and  that  they  had  then  packed 
the  cheeses  in  that  mode,  careless  whether  it  would  result  in  such  damage  or 
not,  there  was  no  evidence  of  wilful  misconduct  on  their  part,  sg  as  to  render 
the  defendants  liable. — lUd, 
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License. — Keeping  a  dog  without — License  subsequently  obtained  on  the  same 
day — Fraction  of  a  day. — By  30  Vict.  c.  5,  s.  8,  "*  1 1*  any  Yi«rsoii  keep  a  dog  with- 
out having  in  force  a  license  granted  under  this  Act,  authorizing  him  so  to  do, 
he  shall  forfeit  the  sum  of  five  pounds.'*  By  section  5,  "  Every  license  shall 
commence  on  the  day  on  which  the  same  shall  be  granted,  and  shall  terminate 
on  the  31.st  December  following."  The  license,  which  is  issued  under  section 
5,  purports  to  be  **  from ''  the  date  thereof  until  the  31st  December.  An  excise 
officer  called  at  respondent's  house,  and  seeing  there  a  dog  for  which  a  license 
ought  to  have  been  taken  out  under  section  5,  preferred  an  information  under 
section  8,  to  answer  which  the  respondent  was  summoned  before  a  magistrate. 
At  the  hearing  of  the  summons  the  respondent  producea  a  license  which  be 
had  taken  out  half  an  hour  after  the  officer  had  called,  and  contended  that  such 
license  was  an  answer  to  the  information,  as  the  law  would  not  consider  the 
fraction  of  a  day  : — Heldf  that  as  the  offence  was  alleged  to  have  been  com- 
mitted the  same  day  as  the  license  was  taken  out,  the  Court  could,  consistently 
with  sections  5  and  8,  look  at  the  order  of  events ;  and  consequently  the  offence 
which  had  already  been  committed  could  not  be  purged  by  a  license  subse- 
quently taken  out.  And,  further,  that  the  form  of  the  license  was  not  incon- 
sistent with  section  5. — Campbell  v.  Strangeways,  47  L.  J.  Rep.  M.  C.  6. 

Railway  Company. — Bye-law — Passenger  travelling  without  ticket — A  bye- 
law  was  made  by  a  railway  company  under  the  powers  of  8  &  9  Vict.  c.  20,  in 
the  terras  following  : — "  All  passengers  travelling  without  the  special  permis- 
sion of  some  duly  authorized  servant  to  the  company  in  a  carriage  or  by  a 
train  of  a  superior  class  to  that  for  which  his  ticket  was  issued,  is  hereby 
subject  to  a  penalty  not  exceeding  40s.,  and  shall,  in  addition,  be  liable  to  pay 
his  fare  according  to  the  class  of  carriage  in  which  he  is  travelling  from  the 
station  where  the  train  originally  started,  unless  he  shows  that  he  had  no 
intention  to  defraud."  The  appellant  was  convicted  under  the  above  bye-law 
of  travelling  in  a  first-class  carriage  between  S.  &  B.  with  a  second-class 
ticket.  The  justices  found,  as  a  fact,  that  he  had  no  intention  to  defraud  : — 
Held,  that  the  conviction  was  wrong,  and  that  in  order  to  constitute  an  offence 
under  the  bye-law  an  intention  to  defraud  must  exist,  inasmuch  as  otherwise 
the  bye-law  itself  would  be  unreasonable,  and  repugnant  to  the  provisions  of 
8  &  9  Vict.  c.  20.  Bentham  v.  HoyU,  47  L.  J.  Rep.  M.C.  61.i 

AViLL. — Ademption  of  specific  legacy — Change  of  Investment  of  fund  bequeathed. 
— Testator  bequeathed  ilOOO  D  stock  of  the  London  and  North- Western 
Railway  Company,  then  standing  in  the  names  of  the  trustees  of  his  marriage 
settlement,  and  which  ha^l  been  bequeathed  to  him  by  his  late  wife  under  a 
power  enabling  her  so  to  do,  contained  in  the  marriage  settlement  (and  which 
stock  it  was  his  intention  to  have  tmnsferred  into  his  name  as  soou  as  con- 
veniently could  be  done)  to  H.  if  he  should  be  living  at  the  testator's  death. 
The  D  stock  was  redeemed  and  paid  off  at  par  in  the  life  of  testator,  and 
reinvested  in  the  names  of  the  trustees  in  Lancashire  and  Yorkshire  preference 
shares,  and  a  cheque  for  £8,  18s.  the  balance,  was  sent  to  the  testator,  but  was 
not  cashed  by  him  : — Held,  that  the  Lancashire  and  Yorkshire  shares  and  the 
£S,  18s.  did  not  pass  to  H.— Xe  Grice  v.  Finch  (3  Mer.  50)  and  Clark  v.  Browne 
(2  Sm,  &  G.  524)  disapproved.— If arrwo/i  v.  Jackson,  47  L.  J.  Rep.  Ch.  142. 

Company. — Prospectus — Omission  of  contract — Statutable  fraud, — A.,  a  pro- 
moter of  a  joint-stock  tramway  company  intended  to  be  formed,  entered  into  a 
contract  with  B.,  another  promoter  of  such  company,  by  which  the  latter,  in 
consideration  of  A.  obtaining  for  him  the  contract  from  the  intended  company 
for  making  the' tramway  on  terms  satisfactory  to  him,  agreed  to  pay  A.  a  large 
sum  of  money  out  of  what  he  should  receive  from  such  company  under  the 
contract.  B.  also  entered  into  a  contract  with  C,  who  had  obtained  a  con- 
cession from  a  foreign  Government  necessary  for  allowing  the  tramway  to  be 
made,  and  who  afterwards  became  a  director  of  the  company,  and  by  this  con- 
tract B.  was  to  give  C.  a  large  sum  for  such  concession,  but  the  contract  was 
»  Su  Journal  of  Jurisprudence,  ante,  p.  381. 
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to  be  void  in  the  event  of  B.  failinj?  to  obtain  from  the  intended  company  the 
contract  for  the  construction  of  the  tramway  : — Held  by  the  Common  Pleas 
Division,  that  both  the  contract  between  A.  and  B.,  and  the  contract  between 
B.  and  C,  wire  within  section  38  of  the  Compaiiies  Act,  1867  (30  &  31  Vict,  c, 
13 1), and  therefore  were  required  to  be  mentioned  in  the  prospectus  of  the  company 
which  A.  and  B.  issued  ;  and  that  their  omission  gave  a  right  of  action  against 
A.  and  B.  to  a  shareholder  wiio  took  shares  in  the  company  on  the  faith  of 
such  prospectus,  and  in  ignorance  of  the  existence  of  such  contracts,  and  that  not- 
-withstanding  A.  and  B.  when  they  issued  such  prospectus  bona  fide  believed 
that  the  controcts  need  not  by  law  have  been  set  forth  {Tvn/cross  v.  Grant, 
A  pp.,  46  L.  J.  Rep.  C.  P.  636.)  Held  also,  that  the  prospectus  was  issued  by 
the  promoters  as  promoters,  within  the  meaning  of  the  statute,  notwithstand- 
ing they  issued  it  after  the  company  had  been  registered,  and  after  the  pros- 
])ectU8  had  been  settled  by  the  board  of  dii-ectors.  {Ibid.)  On  appeal.  Held,  by 
CocKBDRN,  C.-J.,  and  Brett,  L.-J.  {dissentibas,  Kelly  C.-B.,  and  Bramwell, 
L.-J.),  affirming  the  decision  of  the  Court  below,  tliat  it  was  rightly  left  to  the 
jury  to  say  whether  the  contracts  were  material  to  the  interests  of  the  company, 
and  material  to  be  made  known  to  the  shareholders  ;  and  that  these  questions 
having  been  found  in  favour  of  the  plaintiff,  the  case  was  within  the  38th 
section. — Ibid, 

Dissolution  op  Marriage.  —  Domicile  —  Marriage  between  foreigners  in 
England — Papal  dispensation — Lex  loci  contracttcs, — The  ])ersonal  capacity  of 
parties  to  enter  into  the  contract  of  marriage  depends  upon  their  domicile,  and 
where  both  parties  had  a  foreign  domicile,  and,  by  the  law  of  their  domicile, 
their  marriage  was  invalid  by  reason  of  consanguinity,  a  marriage  which  was 
contracted  in  England,  and  which  would  have  been  valid  acconling  to  English 
law,  was  held  invalid. — Sottomayor  {otherwise  De  Barros)  v.  I)e  Barros  (App.), 
47  L.  J.  Rep.  P.  D.  &  A.  23.  Two  Portuguese  subjects,  whose  domicile  was 
Portugal,  and  whose  mamage  in  Portugal  would  have  been  invalid  without  a 
papal  dispensation,  on  the  ground  of  consanguinity,  they  being  first  cousins, 
contracted  in  1866  a  marriage  in  England.  At  tliat  time  they  were  of  the 
respective  ages  of  sixteen  and  fourteen,  and  the  petitioner,  the  lady,  alleged 
that  her  marriage  was  entered  into  under  pressure,  and  only  with  the  purpose 
of  saving  some  of  her  fathei-'s  property  from  the  consequences  of  a  bankruptcy. 
The  marriage  was  never  consummated.  In  1874  a  petition  to  have  the  mar- 
riage declared  void  was  presented  by  the  lady  : — Held  (reversing  the  decision  of 
the  Judge  of  the  Divorce  Court),  that  the  marriage  being  invalid  according  to 
the  law  of  the  country  of  <lomicile  of  the  parties,  must  be  declared  null  and 
void  here. — Simonin  v.  Mallac  (2  Sw.  &  Tr.  67)  distinguished. — Ibid. 

Trade  Name. — Injunction — Misrepresentation. — An  article,  the  secret  mak- 
ing of  which  was  known  only  to  one  maker,  had  acquired  a  trade  name.  An 
injunction  was  granted,  restraining  the  application  of  that  name  to  a  different 
article  of  the  same  class,  so  as  to  induce  the  belief  that  it  was  plaintifTs  article. 
^Siegert  v.  Findlater,  47  L.  J,  Rep.  Ch.  233. 

Carrier. — Liability  of  an  insurer  for  passenger^s  luggage — Negligence. — Rail- 
way companies  are  not  insurers  of  that  portion  of  a  passenger's  luggage  which 
is.  at  his  request  or  with  his  consent,  placed  in  the  same  carriage  in  which  he 
travels  or  is  about  to  travel ;  but  they  are  liable  for  loss  or  injury  to  it  caused 
by  their  negligence. — BergJieim  v.  Great  Eastern  Rail,  Co,  (App.),  47  L.  J.  Rei). 
C.  P.  318. 

Ship  and  Shipping. — Stranding  of  ship  where  no  damage — Jurisdiction  of 
wreck  commissioner — Suspension  of  master's  certificate. — The  jurisdiction  to  sus- 
pend the  certificate  of  the  master  of  a  ship  has  not  been  extended  by  the  Mer- 
chant Shipping  Act,  1876  (39  &  40  Vict.  c.  80),  sections  29  and  32,  to  cases 
not  within  sections  242  and  432  of  the  Merchant  Shipping  Act,  1854  (17  & 
18  Vict.  c.  104),  and  therefore  where  an  inquiry  into  the  stranding  of  a  ship 
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where  no  damage  has  been  done  is  held  hv  a  wreck  commissioner  nnder  section 
32  of  the  later  Act,  he  has  no  jurisdiction  upon  f«uch  inquiry  to  E»u5pend  the 
certificate  of  the  master  of  the  stranded  ship. — Ex  parte  Storey,  47  L.  J.  Rep. 
Q.  B.  266. 

Harbours,  &c.,  Clausis  Act. — Damage  to  pier  hy  derelict  vessel — Ovmer's 
liability — Act  of  God, — Section  74  of  the  Harbours,  Docks,  and  Piers  Act,  1847, 
enacts  that  "  the  owner  of  every  vessel  or  float  of  timber  shall  be  answerable  to 
the  undertakers  for  any  damage  done  by  such  vessel  or  float  of  timber,  or  by 
any  person  employed  about  the  same,  to  the  harbour,  dock,  or  pier,  or  the  quay^ 
or  works  connected  therewith  ;  and  the  master  or  person  having  the  charge  of 
such  vessel  or  float  of  timber,  through  whose  wilful  act  or  negligence  any  such 

damage  is  done,  shall  also  be  liable  to  make  good  the  same Provided 

always  that  nothing  herein  contained  shall  extend  to  impose  any  liability " 
upon  the  owner  when  the  vessel  is  at  the  time  when  the  damage  is  caused  in 
chaise  of  a  compulsory  pilot.  A  vessel  was  driven  aground  by  a  violent  storm, 
and  after  the  master  and  crew  had  been  obliged  to  abandon  her,  was  forced  by 
the  wind  and  waves  against  a  pier,  whereby  serious  damage  was  occasioned  : — 
Held  by  the  majority  of  their  Lordships  (affirming  the  decision  of  the  Court  of 
Appeal),  that  the  owners  of  the  ship  were  not  liable  under  the  above  section. — 
River  Weir  CommissioTiers  v.  Admnson  (H.L.),  47  L.  J.  Rep.  Q.  B.  19a  The 
exemption  from  obligation  to  make  good  losses  or  injuries  caused  by  the  **  act 
of  God  "  applies  to  liabilities  created  by  section  74  no  less  than  to  those  exist- 
ing before  the  passing  of  the  Act. — Ibid, 

Vendor  and  Pcrchaser. — Condition — Approval  of  solicitor — Rescission. — ^A 
sale  made  subject  to  the  approval  of  purchaser's  solicitor  enables  the  purchaser 
to  rescind  for  a  reasonable  cause. — Hudson  v.  Buck,  47  L.  J.  Rep.  Ch.  247. 
A  sale  of  a  leasehold  house  was  subject  to  approval  of  the  purchaser's  solicitor. 
The  house  and  another  were  included  in  one  lease,  at  one  rent,  and  subject  to 
restrictive  covenants  as  to  the  whole  : — Held,  that  (the  vendor  not  having 
proved  that  he  could  obtain  an  apportionment  of  the  rent  and  covenants)  the 
purchaser  could  rescind. — ^bid. 

Negligence. — Evidence— Question  for  jury. — "WTiile  respondent  was  travel- 
ling on  the  appellants'  railway  in  a  carriage  all  the  seats  of  which  were 
occupied,  three  more  persons  got  in  and  remained  standing  until  the  train 
arrived  at  the  next  station,  where  there  was  a  crowd  of  persons,  some  of  whom 
tried  to  enter  the  carnage  just  as  the  train  was  starting  ;  respondent  rose  from 
his  seat  and  tried  to  prevent  anv  more  passengers  from  getting  in.  After  the 
train  had  stjirted  respondent  fell  forward,  and  put  his  hand  on  one  of  the  hinges 
of  the  door  to  save  himself ;  at  the  same  moment  a  i)orter  pushed  away  the 
persons  who  were  trying  to  get  in,  and  slammed  the  door,  crushing  the  thumb 
of  respondent,  who  brought  an  action  for  the  injury  so  caused  :—Hdd,  revers- 
ing the  decision  of  the  Court  of  Appeal,  that  there  was  no  evidence  of  negligence 
proper  to  be  left  to  the  jury.  —Metropolitan  Railway  Co.  v.  Jackson  (H.L.)  47  L.  J. 
Kep.  C.  P.  In  actions  for  negligence  the  rule  is  that  from  any  given  state  of 
facts  the  judge  must  say  whether  negligence  can  legitimately  be  inferred,  and 
the  jury  must  say  whether  it  ought  to  be  inferred.  The  case  of  Bridges  v.  The 
North  London  Railway  Company  (42  L.  J.  Rep.  Q.  B,  151 ;  s.  c,  L.  Rep.  7  K 
&  I.  App.  213)  lays  down  no  new  principle  of  law  on  the  subject. — Ibid, 

Defamation — Privilege — Report  of  ex  parte  proceedings  before  a  magistrate  in 
a  police  court — Jurisdiction. — The  rule  that  the  publication  of  a  fair  and  correct 
report  of  proceedings  taking  place  in  a  public  court  of  justice  is  privileged, 
extends  to  proceedings  taking  place  publicly  before  a  magistrate,  though  such 
proceedings  consist  of  an  ex  parte  application  for  a  criminal  summons,  termi- 
nating in  the  refusal  by  the  magistrate  to  proceed  with  the  charge  on  the  ground 
that  on  the  facts  stated  he  had  no  jurisdiction. —  Usill  v.  Hales,  47  L.  J.  Rep. 
C.  P.  323.  Three  men  who  had  been  employed  by  the  plaintiff,  a  civil  engineer,  in 
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tlie  construction  of  a  railway,  applied  to  a  m^strate  in  open  court  for  criminal 
process  against  plaintiff,  alleging  that,  as  they  had  not  been  paid  their  wa^'es, 
while  plaintiff  had  been  paid,  they  considered  he  had  been  guilty  of  a  criminal 
offence  in  withholding  their  money.  The  magistrate  refused  the  summons,  con- 
sidering that  he  had  no  jurisdiction.  Defendants  afterwards  published  a  report 
of  the  proceedings,  which  the  jury  found  was  a  fair  and  correct  report  of  what 
occurred : — Held,  that  the  report  was  privileged. — Ibid, 

Patent. — Claim — Novelty — Prior  puhlicatum. — The  object  of  a  claim  is  not 
to  claim  anything  which  is  not  mentioned  in  the  specification,  but  to  disclaim 
Homething  which  might  otherwise  be  supposed  to  be  claimed,  and  it  must 
always  be  construed  with  reference  to  the  whole  context  of  the  specification. — 
Plimpton  V.  Spiller  (App.),  47  L.  J.  Rep.  Ch.  211.  A  patentee  of  an  impnive- 
ment  in  skates  in  his  specification  described  his  invention  as  relating  to  an 
improvement  in  attaching  the  rollers  or  runners  to  the  stock  or  footstand  of  a 
skiite,  whereby  the  rollers  or  runners  were  made  to  turn  or  cant  by  the  rocking 
of  the  stock  or  footstand,  so  as  to  facilitate  the  turning  of  the  skate  on  the  ice 
or  floor ;  and  he  described  also  a  mode  of  making  the  skate  applicable  to  ice  by 
substituting  flat  runners  for  rollers,  and  a  mode  of  securing  the  ruiyiers  by 
clamping  tliem  between  pairs  of  discs,  the  runners  having  smooth  angular 
edges,  so  that  they  might  be  reversed  when  the  inner  edges  lost  their  angularity 
by  wear,  and  a  fresh  sharp  edge  obtained,  and  when  both  edges  of  one  surface 
became  worn,  the  runner  might  be  inverted,  and  two  more  sharp  edges  ob- 
tained ;  and  he  claimed  first  applying  rollers  or  runners  to  the  stock  or  foot- 
stand of  a  skate  as  described,  so  that  the  rollers  or  runners  might  be  clamped 
or  turned  so  as  to  cause  the  skate  to  be  moved  in  a  curved  line ;  and,  secondly, 
the  mode  of  securing  the  runners  and  making  them  reversible  as  above  de- 
scribed : — Held^  that  the  second  part  of  the  claim  was  to  be  read  with  reference 
only  to  the  first  part,  and  not  as  a  substantive  claim,  and  that  the  want  of 
novelty  in  the  second  part  of  the  claim  did  not  invalidate  the  patent  Where 
tlie  only  substantial  evidence  of  prior  publication  of  an  invention  lay  in  the 
fact  that  a  single  copy  of  an  American  book  had  been  presented  to  the  Patents' 
Office  library,  where  it  had  remained  uncatalogued  ana  unnoticed, — HeUj  that 
this  did  not  amount  to  a  prior  publication. — Ibid. 

Contributory. — Contract  tvith  provwter — FuUy  paid-up  shares — Inconsistency 
between  memorandum  and  articles. — A.  agreed  to  sell  the  lease  of  a  coal  mine  to 
I.  for  £24,000  in  cash,  and  £42,(X)0  in  shares  of  a  company  to  be  established 
to  take  over  the  mine  with  a  nominal  canital  of  £200,000.  A  syndicate  was 
formed  to  promote  the  company,  and  the  company  was  formed  and  duly 
remastered.  The  memorandum  of  association  statea  that  the  capital  of  the 
company  was  £200,000  in  20,000  shares  of  £10  each.  The  articles  of  associa- 
tion stated  that  15,000  of  the  shares  were  to  be  considered  as  fully  paid  up, 
and  belonged  to  the  persons  mentioned  in  the  schedule  to  an  agreement  which 
it  was  intended  should  be  executed  immediately.  Shortly  after  the  registra- 
tion of  the  company  I.  executed  an  agreement  declaring  himself  a  trustee  for 
the  company.  A  few  days  after  that  the  agreement  referred  to  in  the  articles 
was  executed,  and  the  15,000  shares  were  thereby  divided  between  A.,  who 
took  4200  in  part  payment  for  the  property,  and  the  other  members  of  the 
syndicate  or  their  nominees,  who  took  them  in  consideration  of  their  trouble 
in  the  formation  of  the  company.  This  agreement  was  duly  registered  ;  no 
shares  bevond  the  15,000  were  ever  issued.  A  prospectus  was  then  issued 
inviting  the  public  to  subscribe  for  £60,000  of  debentures,  paying  interest  at 
10  per  cent,  per  annum,  the  principal  and  interest  to  be  secured  on  the  whole 
property  of  the  company,  and  stating  that  the  agreement  for  the  purchase  of  the 
property  and  the  memorandum  and  articles  of  association  could  be  seen  at  the 
offices  of  the  solicitors  of  the  company.  A.  purchased  for  value  3520  shares  from 
members  of  the  syndicate,  to  whom  they  had  been  allotted  as  fidly  paid  up,  in 
addition  to  the  4200  shares  allotted  to  him  in  respect  of  the  purchase-money.  The 
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company  was  wound  up,  and  tbe  liquidator  soujjht  to  put  A.  on  the  list  of 
con tribu tones  in  respect  of  these  3520  shares  -.—Held  (reversing  the  decision  cif 
Malins,  V.C),  that  the  agreement  allotting  the  15,000  shares  was  made  bona 
jUie  and  for  good  conaideration,  and  having  been  registered  under  section  25  of 
the  Companies  Act,  1867,  and  though  not  mentioned  in  the  prospectus,  yet  not 
having  been  concealed  from  persons  intending  to  become  liebeiiture  liolders, 
was  a  contract  entitling  the  holders  to  be  considered  as  holders  of  fully  paid- 
up  shares.  Held  also  (reversing  the  decision  of  Malins,  V.C),  that  the  fact 
that  the  memorandum  stated  there  were  20,000  shares,  but  did  not  say  they 
were  fnlly  paid  u)),  and  the  fact  that  the  articles  said  that  15,000  shares  were 
to  be  taken  as  pai«l  up,  did  not  create  an  inconsistency  between  the  two  d«>rii- 
ments. — Crickmer's  Case  (44  L.  J.  Rep.  Ch.  595),  distinguished. — In  re  Ji^'eihj- 
wood  Coal  and  Iron  Co. — Anderson's  Case  (App.),  47  L.  J.  Rep.  C.  273. 

Railway  Company. —  Undue  'preference — Reduction  of  charges — Gratuitous 
cartage — Parties  having  advantages  afforded  hy  rival  lines. — Plaintiff  carried  on 
business  as  a  brewer  at  Burton,  and  employed  defendants  to  convey  goods  for 
him  by  their  railway.  Plaintiffs  premises  were  not  connected  with  defendants' 
or  any  other  line  by  sidings.  Plaintiff  was  charged  by  defendants  a  station  to 
station  rate  for  the  carriage  of  goods  to  and  from  Burton  (which  rate  also  in- 
cluded a  charge  for  station  accommodation),  and  Is.  a  ton  for  cartage  to  nnd 
from  the  station.  Three  other  firms  at  Burton  had  premises  connected  with  a 
rival  line,  belonging  to  the  Midland  Railway  Company,  by  sidings,  from  which 
all  goods  forwarded  or  received  were  loaded  and  unloaded.  The  cost  of  cartage 
was  thus  saved,  and,  in  addition,  the  Midland  allowed  a  rebate  of  9d.  per  Um, 
a  sum  which  fairly  represented  the  value  of  the  station  accommodation  and 
other  services  which  were,  in  consequence  of  the  sidings,  not  required  to  be 
performed  by  the  Midland.  Defendants,  solely  with  a  view  to  attract  the 
traflSc  of  the  three  firms  from  the  Midland,  carted  goods  for  them  gratuitously, 
and  allowed  a  rebate  of  9d.  a  ton  off  the  station  to  station  rjite  ;  the  result 
being  that  plaintiff  had  to  pay  Is.  9d.  a  ton  more'than  the  three  firms  for  goods 
carried  under  the  same  circumstances  : — Held,  that  the  transaction  amounted 
to  a  breach  of  section  90  of  the  Railway  Clauses  Consolidation  Act,  1845,  as 
being  a  reduction  of  charges  in  favour  of  the  three  firms,  and  of  section  2  of  the 
Railway  and  Canal  Traffic  Act,  1854,  as  being  an  undue  preference  of  the  three 
firms,  and  that  plaintiff  was  entitled  to  recover  back  the  Is.  9d.  a  ton  from 
defendants. — Everslied  v.  The  London  and  North- IVesiem  Railway  Co,  (App.), 
47  L.  J.  Rep.  Q.  B,  284. 
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SERFDOM  IN  SCOTLAND.^ 

The  learned  librarian  of  Edinburgh  University  has  published  this 
brochure  on  a  subject  which  has  a  peculiar  interest  for  Scottish 
lawyers,  and  which  some  Scottish  lawyers  have  done  much  to 
illustrate.  Lord  Hailes  in  his  *"  Annals  of  Scotland ; "  Mr.  Tytler 
in  his  well-known  chapter  on  the  Ancient  State  of  Scotland;  Mr. 
Cosmo  Innes  in  his  various  books  on  Legal  Antiquities  and  editions 
of  Charters  and  Registers,  have  all  made  valuable  contributions. 
Mr.  Boss  and  Mr.  Hunter  have  devoted  chapters  to  the  early  history 
of  the  lease  and  land  cultivation ;  but  it  is  to  a  layman,  Mr.  £.  W. 
Robertson,  that  we  owe  the  most  satisfactory  account  of  the  primi- 
tive conditions  of  land  tenure  in  Scotland.  In  this  paper  we 
certainly  do  not  propose  to  investigate  a  subject  so  extensive  and 
so  obscure.  After  one  or  two  observations  on  Mr.  Small's  essay,  we 
shall  add  a  few  notes  on  the  condition  of  colliers  and  salters,  which 
has  always  appeared  to  us  to  be  one  of  the  most  interesting  of  the 
phenomena  connected  with  the  transition  from  the  old  to  the 
modem  order  of  industry. 

Mr.  Small's  first  proposition  seems  to  be  that  absolute  serfdom 
originally  existed  in  Scotland.  The  evidence  of  this  consists  chiefly 
of  the  repeated  occurrence  of  the  ''  cum  nativis  et  eorum  sequelis  " 
clause  in  the  charters  of  the  twelfth  and  thirteenth  centuries,  and 
the  frequent  grants  which  are  made  of  "  homines  proprii  '*  and  their 
ofTspring.  The  Monastic  Registers  of  the  same  period  contain 
instances  of  judicial  proceedings  for  the  recovery  of  fugitives,  some- 
times described  in  Gaelic  as  cumierlachs,  cuniherbes,  or  cumlawes;  and 
the  Quoniam  Attachiamenta  gives  the  form  of  a  brieve  for  such 
recovery.  This  form  sets  forth  the  ways  in  which  it  was  possible 
to  become  a  serf,  viz.  by  birth,  by  surrender  (as  "per  arUeriores  crines 
capitis'*),  and  by  continuing  to  render  certain  services  for  the 
possession  of  a  piece  of  ground.  Too  much  weight  should  not  be 
given  to  the  Quoniam  Attachiamenta,  which,  at  the  very  best,  was 
merely  the  work  of  a  private  writer,  and  never  in  any  way  received 
any  pubUc  sanction.    Its  threefold  division  of  the  servile  origin 

^  On  Seifdom  in  Scotland  and  its  connection  with  the  Early  Church.  By  John 
Small,  M.A.,  F.S.A.,  Scotland,  1878. 
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reminds  one  of  Spelman's  distinction  between  nativi,  handi,  and 
villani,  Nor  does  the  statute  of  David  I.,  '*  of  a  man  fundyn  with- 
outin  lord,"  throw  any  light  on  the  features  of  this  early  Scottish 
serfdom;  nor  the  provision  of  the  Quoniam  Attachiamenta,  that 
"  it  is  leasum  to  ony  man  to  sell  his  liberty,  but  gif  he  does  he  may 
never  recover  the  same/'  Indeed,  nothing  accurate  is  known  about 
the  nativi  or  nejjfs  in  general,  or  about  the  special  classes  of  them 
called  dreiigs  and  seoloes.  We  know  that  the  taint  was  hereditary, 
for  the  monasteries  kept  careful  stud-books  of  their  serfs,  and  the 
issue  is  made  the  subject  of  conveyance  as  well  as  the  existing  serf, 
and  the  serf  is  conveyed  apart  from  the  land ;  we  know  that  the 
claim  for  the  body  of  a  seff  required  to  be  made  judicially,  and  to 
be  supported  by  evidence;  we  Know  that  residence  for  a  year  and 
a  day  in  a  burgh  operated  freedom  from  this  servile  condition, 
but  we  do  not  know  what  personal  rights  the  serf  had.  According 
to  the  doubtful  authority  of  the  **  Begiam  Majestatem  "  he  had  some. 
As  Craig  says,  speaking  of  the  English  villein :  **  Cum  rex  solus  sit 
dominus  vitse  et  membrorum  servi  sen  villani :  nee  minus  puniatus 
qui  villanum  etiam  suom  Occident,  quam  si  alium  subditum  regni/' 
He  was  free  from  capture  dioring  the  peace  of  fairs.  The  carl  or 
rtistims  could  in  certain  ^arcumstances  claim  kelehyn,  cro,  and  galnes. 
And  according  to  one  most  important  (if  historical)  chapter  of  the 
"Eegiam  Majestatem,"  iv.  c.  29,  De  sepiennio  libertatia,  every  ''nativus 
servus  who  for  seven  y^ars  has  remained  upon  land  without  claim 
made  by  his  lord  {»ogi  calumpniaius  neque  forthaynatus  9vve  dwian-- 
datvs)  shall  be  free  from  bis  "  legancia  "  and  to  go  where  he  pleases. 
Mr.  Small's  next  proposition  is  that  during  the  fourteenth  and 
fifteenth  centuries  there  was  a  gradual  liberation  of  the  serfs.  This 
was  due  partly  to  the  wars  with  England,  partly  to  the  example  set 
by  the  Church  (to  whom  our  pious  kings  made  frequent  grants  of 
serfs)  in  manumitting  them  by  charter,  and  partly  to  the  development 
of  the  system  of  agricultural  tenancy.  There  is  very  scanty  evidence 
of  manumission  on  the  part  of  the  Church  which  can  be  traced  to 
any  benevolent  or  religious  principle.  It  is  more  likely  that  the 
second  and  third  causes  of  freedom  went  hand  in  hand,  and  that 
the  desire  of  the  Church  to  secure  the  proper  cultivation  of  her  rich 
estate  led  her  to  admit  the  serfs  to  some  of  the  advantages  of  free 
tenure.  It  was  perhaps  in  this  way  that  the  class  of  husbandmen 
(always  reckoned  inferior  to  the  firmarius)  and  the  kindly  tenants 
of  kirk  lauds  came  into  existence.  Mr.  Small  suggests  that  the 
ancient  system  of  steelbo  (or  stvJUj  the  Anglo-Saxon  gebur)  was 
connected  with  this  change.  But  the  necessity  of  stocking  a  farm 
for  a  poor  tenant  would  have  been  equally  great  whether  the  tenant 
was  a  freeman  or  «a  slava  One  practical  point,  noticed  by  Mr. 
Innes,  is  that  there  is  no  trace  of  any  judicial  proceeding  to  recover 
the  body  of  a  slave  later  than  the  year  1364;  and,  significantly 
enough,  this  case  in  the  Sheriff  Court  at  Banff  was  at  the  instance 
of  the  Bishop  for  the  recovery  of  his  "  bom  thralls  and  liege  men." 
Mr.  Small  quotes  conveyances  of  a  later  date,  containing  the  usual 


SERFDOM  IN  SCOTLAND.  395 

clause  of  style^  ^'nativis  et  eoram  sequelis."  Bat  it  would  be 
obviously  unsafe  to  argue  from  the  well-known  persistency  of  con- 
veyancing technicalities  to  the  actual  existence  of  serfs.  Many  of 
these  clauses  merely  mean  that  if  such  things  exist,  they  are  con- 
veyed. With  this  emancipation  of  serfs  it  is  impossible  not  to 
connect  the  condition  of  Scottish  society  which  called  for  the 
'*  Statutes  of  Beggars/'  extending  through  the  15th  and  16th 
centuries,  and  which  at  last,  at  the  close  of  the  17th,  drove  Fletcher 
of  Saltoun  to  the  despairing  suggestion  of  a  return  to  a  general 
system  of  slavery.  It  must  be  kept  in  view  that  the  Scottish  Poor 
loLW  did  not  provide  so  stringent  a  parochial  test  as  was  done  in 
England,  where  in  fact  the  labourers  may  be  said  to  have  been 
"  adscripti  parochiee  "  by  the  provisions  of  the  Statute  of  Elizabeth. 
We  now  pass  from  Mr.  Small's  valuable  summary  of  evidence  on 
the  history  of  serfdom,  and  proceed  to  the  subject  of  the  statutory 
astriction  of  colliers  and  salters,  which  does  not  seem  to  be  organi- 
cally connected  with  the  early  serfdom.  It  has  been  said  that  the 
earliest  mention  of  coal  in  Scottish  documente  is  that  in  a 
charter  of  Pittencrieflf  in  the  thirteenth  century.  But  even 
before  this  the  monks  of  Newbattle  were  digging  their  rude 
surface  pits,  and  the  monks  of  Dunfermline  were  disputing  about 
the  levels  at  Inveresk.^  The  mineral  came  but  slowly  into 
general  use.  In  1425  a  public  meter  of  coal  was  appointed 
by  statute.  The  story  of  ^neas  Sylvius  about  the  black 
stones  given  to  the  poor  belongs  to  the  reign  of  James  II.  The 
Act  of  James  YI.  (1592,  c.  148)  shows  that  the  law  regarded  coal- 
heughs  with  a  peculiar  favour,  for  it  declares  that  those  ungodly 
persons  who,  on  private  revenge  and  despite,  set  fire  to  coal-heughs 
shall  be  held  guilty  of  treason.  Sir  George  Mackenzie*  mentions 
that  the  capital  sentence  under  this  statute  was  carried  out  in  the 
case  of  John  Henry,  June  14,  1615.*  He  further  explains  the 
reason  of  the  law  to  be  "  founded  on  the  favourableness  of  that 
manufactory,  which  some  do  ruin  by  putting  fire  in  them,  which  is 
so  easy  that  nothing  could  defend  against  it  but  the  severity  of 
such  a  law  as  this,  and  upon  the  greatness  of  the  hazard  which  did 
arise  by  such  fires  as  this,  which  could  never  be  quenched  when 
once  kindled."  The  modem  mind  can  scarcely  conceive  such 
wickedness  as  the  attempt  to  fire  a  mine  implies.  Apart  from  the 
immediate  distress  and  danger,  it  might  well  be  called  a  treason 
against  the  human  race,  whose  coal  supplies  are  said  to  be  in  a 
precarious  condition.  Sir  George  Mackenzie  also  mentions  (loc,  cit,) 
that  he  had  been  consulted  on  the  question  whether  the  flooding  or 
"  drowning  "  of  coal-heughs  might  be  charged  as  treason  under  the 
Act  1592,  to  which  he  returned  the  very  sound  answer  that  penal 
statutes  ought  not  to  be  extended  beyond  their  expressed  meaning 

*  See  Grant  of  a  Coal  Mine  to  the  Monks  of  Newbattle  by  Seyer  de  Qnind  (1210- 
1219),  printed  in  Mr.  Cochnn-Patrick's  "  Early  Records  of  Mining  in  Scotland. 
1878."  '  »  Works,  ii  88. 

>  Pitcairn's  Grim.  Trials,  liL  p.  861.  Henry's  head  was  put  on  a  pole  at  the 
pit-mouth. 


396  BEBFDOM  IK  SCOTLAND. 

by  reasoniDg  from  similar  consequences,  adding,  what  is  not  so  true 
in  these  days  of  exhausted  seams,  that  the  danger  from  water  was 
not  so  great  as  that  from  fire.    The  l^islative  anxiety  which  dic- 
tated the  Act  1592  again  appears  in  the  Act  1597,  c.  267,  which 
prohibits  the  exportation  of  the  "  great  bume  coale  "  under  pain  of 
confiscation  of  ship  and  cargo,  and  directs  provosts,  bailies,  cus- 
tomers, and  searchers  to  arrest  the  ship's  cargo  and  the  persons 
responsible  for  this  unlicensed  trade,  so  hurtful  to  the  common 
weaL    Similar  statutes  had  been  passed  in  the  years  1563  and 
1579  (cc.  84  and  90),  in  which  it  is  narrated  that  the  quantity  of 
coal  exported  (much  of  it  being  used,  or  said  to  be  used,  as  the 
ballast  of  empty  ships)  had  caused  an  exorbitant  dearth  and  scanti- 
ness of  fuel  in  the  land.    What  we  are  now  concerned  with,  how- 
ever, is  the  condition  of  colliers.    Down  to  1606  they  had  not  been 
distinguished  from  other  miners,  who  under  the  Act  1592,  c.  31, 
received  a  general  exemption  from  taxation  because  their  lives 
were  exposed  to  daily  hazard  from  the  foul  air  in  the  pits.    But 
the  Act  1606^  c.   11,  "anent  coalyiers  and   salters,"    prohibits 
the   hiring  of   salters,  colliers,  or    coal-bearers   who   have    not 
got  a  sufficient  testimonial  from  their  last  masters,  or  a  suffi- 
cient attestation,  made  before  a  magistrate,  of  some  reasonable 
cause  of  removing,  e*g.  that  the  last  master  had  no  more  coal  to 
work.    If  they  had  not  got  one  or  other  of  these  documents,  their 
masters  might  demand  delivery  of  them  from  the  new  employer 
within  year  and  day.    The  penalty  on  the  new  employer,  if  he 
failed  to  deliver,  was  £100  Scots  for  each  man;  while  the  colliers 
and  salters  who  took  forewages  and  fees  were  repute  and  holden 
thieves,  and  punished  in  their  bodies.    Power  was  also  given  to 
the  owners  of  coal-heughs  and  salt-pans  to  apprehend  vagabonds 
and  sturdy  beggars  and  put  them  to  labour.    The  Act  of  1606  was  in 
1641  and  1661  (c.  56)  extended  to  "  watermen  who  lave  and  draw 
water  in  the  coal-heugh  head,"  to  windsmen,  and  to  "gatesmen  who 
work  the  ways  and  passages  in  the  said  heughs,"  all  these  persons 
being  as  necessary  to  the  owners  as  the  hewers  and  the  bearers. 
The  statute  of  1661,  on  the  narrative  that  the  giving  of  great  fees 
had  been  the  means  of  seducing  many  hewers  from  their  masters, 
goes  on  to  prohibit  coalmasters  to  give  a  greater  fee  or  bounty 
than  twenty  merks.   Upon  a  further  narrative  that  coal-hewers  and 
salters  are  in  the  habit  of  lying  from  their  work  at  Pasch,  Yule, 
and  Whitsunday,  which  time  they  spend  in  drinking  and  debauch- 
ery, this  Act  directs  all  these  men  to  work  six  days  in  the  week 
all  the  year  round,  except  at  Christmas,  under  a  penalty  of  20s. 
Scots  for  each  day  of  idleness,  to  be  paid  to  the  master,  besides 
punishment  of  their  bodies.    The  general  policy  of  these  Acts  has 
been  stated  by  Lord  Stair,^  who  introduces  the  subject  incidentally 
in  treating  of  probation  extraordinary  and  the  presumption  in  favour 
of  liberty.    He  says  it  is  founded  on  "  the  common  interest,  these 
services  being  so  necessary  for  this  kingdom,  where  the  fuel  of  coal 
1  Works,  IV.  xlv.  17. 
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is  in  most  parts  necessary  at  home,  and  very  profitable  abroad ;  and 
seeing  we  have  no  salt  of  our  own  but  that  which  is  made  by  the 
boiling  of  salt  water,  salters  are  also  so  astricted  "  (i.e.  though  there 
was  no  paction  or  engagement) :  "  so  that  colliers  and  salters  while 
they  live  must  continue  in  these  services,  and  the  once  having 
them  in  service  is  a  sufficient  ground  to  detain  or  recover  them ; 
yet  so,  that  if  that  possession  hath  not  been  lawful,  another  who 
did  possess,  and  from  whom  they  did  unwarrantably  remove  vi,  clam, 
aut  precario,  may  recover  them  from  the  unlawful  possessor."  Both 
Acts  of  1606  and  1661  have  been  the  subject  of  criticism  and  deci- 
sion. Thus  Sir  George  Mackenzie  tells  us^  that  the  power  to  claim 
delivery  and  to  apprehend  beggars  was  generally  extended  to  tacks- 
men, and  not  confined  to  the  owners  of  coal-heughs  and  salt-pans ; 
and  he  adds,  with  regard  to  the  clause  declaring  deserting  colliers  to 
be  holden  thieve^  that  **none  ever  died  upon  this  Act."  The 
ordinary  action  against  the  resetters  was  before  the  Privy  Council.* 
In  discussing  the  question  whether  masters  of  one  manufacture 
might  sue  others  of  the  same  manufacture  for  reset,  Sir  George 
Mackenzie  observes  that  he  had  "  seen  action  granted  in  the  Council 
against  heritors  who  had  enticed  away  other  men's  Jishers"  This 
loose  and  tyrannical  custom,  if  it  ever  existed,  received  its  quietus 
in  the  cases  of  Laird  of  Woodney  v.  His  Fishermen  on  Don,  re- 
ported by  Lord  Fountainhall  and  Forbes  of  Foveran,  Feb.  16, 
1698,  vol.  L  825,  and  Allan  and  Meams  v.  Skene  of  Skene  and 
Burnet  of  Monboddo,  Dec.  1728,  M.  9454  {voce  Pactum  Illicitum), 
In  the  first  case  Forbes  claimed  the  fishers  as  having  been  bom  on 
his  land,  and  therefore  by  the  custom  of  all  the  coast-side  disabled 
from  hiring  themselves  to  another  without  his  consent.  The 
defenders  replied  that  even  if  they  were  astricted,  the  pursuer  had 
no  boat,  and  they  were  therefore  free  to  go ;  but,  further,  that  the 
liberty  of  the  subject  was/i/ris  Tiaturalis,  and  that  slavery  could  be 
introduced  only  by  paction  or  by  statute,  as  in  the  case  of  colliers. 
After  aUowing  a  proof  of  the  aUeged  general  custom  prevailing  in 
the  North,  the  Lords  found  that  this  custom  was  confined  to  par- 
ticular places,  and  they  condemned  it  as  a  corruptela  and  unlawful, 
and  tending  to  introduce  slavery,  contrary  to  the  principle  of  the 
Christian  religion  and  the  mildness  of  our  government.  They 
therefore  found  that  there  was  no  law  astiicting  fishers  to  the  ground 
where  they  were  born.  In  the  second  case  the  tacksmen  of  the 
fishing-boats  belonging  to  the  village  of  Johnshaven  had  taken  an 
obligation  from  the  crews  to  remain  each  with  their  own  boat  for 
three  spaces  of  nineteen  years,  paying  a  certain  rent  for  the  boat, 
which  they  were  never  to  quit.  The  form  of  action  was  a  reduction 
on  the  ground  of  minority  and  lesion,  but  the  contract  was  reduced, 
"  as  being  too  great  a  restraint  upon  natural  liberty."    These  deci- 

^  ObservatioDB  on  the  Acts,  p.  328. 

•  In  1608  a  Bingnlar  stretch  of  the  prerogative  was  made  by  the  issue  of  a  charge 
rom  the  Secret  Council,  prohibiting  the  workmen  from  leaving  the  royal  ailYer 
mines.    (See  Cochran-Patrick,  op.  cU,) 


398  8EBFD0M  IN  SCOTLAND. 

sions  show  that  the  Court  firmly  opposed  any  extension  of  the  ob- 
noxious principles  sanctioned  on  grounds  of  mistaken  policy  by  the 
Acts.  They  may  be  contrasted  with  the  early  case  reported  by  Durie 
of  Laird  of  Capprington  v.  Geddew,  March  24, 1632,  M.  9464  (voce 
Factum  IllicUum)^  in  which  Oeddew  had  subscribed  a  bond  to  work 
all  his  life  at  Capprington's  coal-heugh.  This  bond  was  said  to  be 
**  contra  lonos  mores,  against  Christian  liberty,  and  in  the  nature  of 
a  bond  of  manrent."  It  is  impossible  to  construe  statutes  by  the 
principles  of  Christian  liberty ;  indeed,  what  a  statute  recognises 
as  lawful  cannot  be  corUra  banos  marcs.  As  regards  manrent,  this, 
as  Lord  Stair  has  remarked,^  and  as  is  abundantly  evident  from  the 
statutes  abolishing  it,  viz.  1457,  c.  77,  and  1555,  c.  43,  was  not  a 
payment  for  work,  but  a  payment  for  protection  to  the  mairUainer, 
thus  giving  rise  to  something  which  resembled  the  relation  of  patron 
and  client  The  Court  accordingly  in  Ceddew's  case  found  that  the 
bond  was  lawful  Mr  Erskine,^  indeed,  seems  to  dispute  the  doc- 
trine that  one  cannot  bind  one's-self  to  perpetual  service,  this  being 
contrary  to  the  inalienable  right  of  liberty.  He  says  it  is  not  more 
inconsistent  with  liberty  than  an  engagement  to  serve  for  twenty  or 
thirty  years;  and  he  quotes  Grotius^  for  the  proposition  that  there 
is  nothing  repugnant  to  reason  or  the  peculiar  doctrines  of  Chris- 
tianity in  a  contract  for  peipetual  service,  the  master  engaging  to 
supply  the  necessaries  of  life.*  It  must  be  remembered,  however, 
that  Mr.  Erskine,  though  he  must  have  considered  the  argument  in 
the  case  of  Shedden  (1757),^  died  four  years  before  the  great  case  of 
Somm>erset  in  the  King's  Bench  of  England,  and  ten  years  before 
the  case  of  Knight  v.  Wedderbum  in  the  Court  of  Session  (1778),* 
which  decided  that  service  for  life  without  wages  is  slavery,  and 
cannot  be  made  the  subject  of  a  valid  contract.  Mr.  Erskine's  doubt 
was  quoted  ineffectually  as  an  authority  for  the  master  or  owner  in 
Knight's  case ;  while  AUan  v.  Skene  was  quoted  to  show  that  even 
where  there  was  a  consideration  perpetual  service  could  not  be 
legally  stipulated.  Lord  Bankton  expressed  a  di£ferent  opinion,  ^ 
that  service  for  life  or  for  three  times  nineteen  years  could  not  be 
legally  stipulated,  but  so  far  as  his  opinion  was  founded  on  the  case 
of  Allan  V.  Skene  it  does  not  seem  to  be  sound.  In  APDonnell  v. 
Dixon,  March  1, 1805,  F.C.,  a  contract  for  eighteen  years  was  sus- 
tained. The  point  of  the  legality  of  perpetual  service  has  in  fact 
never  been  decided.  It  was  raised  in  the  case  of  Fairie  v.  M'  Vicar, 
July  1775,  which  is  not  reported,  but  the  substance  of  which  is  given 

1  Works,  I.  ii.  12.  •  Inst.  I.  vii.  62.  •  De  Jaw  Belli,  III.  v.  27. 

*  It  was  in  1743  that  the  extraordinary  sentence  of  the  Court  of  Justiciary  was 
pronounced,  condemning  a  man  to  perpetual  labour  in  the  colliery  of  Erskineof  Alya. 

'  M.  14,546.  In  Shedden* a  case  the  negro  died  pending  the  proceedings.  Lord 
Kilkerran  (5  Br.  Sup.  824)  adds  the  following  note,  which  jars  strangely  on  the  prose 
of  the  Dictionary :  "  Mora  ultima  linea  rerum.  There  the  servant  shall  be  free 
from  his  master.  The  poor  young  man  is  dead,  and  so  has  put  an  end  to  the  ques- 
tion, What  influence  Christian  charity  or  love  to  our  neighbour,  whatever  his  colour 
iB,  ought  to  have?"  •  M.  14,646.  '  Bankt  I.  ii.  88. 
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by  Mr.  Rutcheson.^  There  the  engagement  was  for  life  as  the  grieve 
of  a  colliery,  and  Lord  Karnes  ordered  argument  on  the  point  whether 
this  was  lawful  Sut  the  case  was  decided  against  the  master,  on 
the  ground  that  he  had  required  his  grieve  to  do  labourer's  work. 

Although  there  are  several  decisions  upon  the  Act  1606,  reported 
in  the  Dictionary,  M.  2349-2363,  not  much  of  interest  is  recorded. 
The  operation  of  the  Act  was  confined  to  "ganging  pits,"  so  that 
if  the  work  stopped  the  collier  might  leave.  The  first  owner, 
however,  if  he  had  not  given  a  testimonial,  might  reclaim  them, 
unless  they  had  been  at  work  at  another  pit  for  a  year  and  day 
without  challenge  from  him.  On  the  other  hand,  it  appears  that 
where  the  coal  failed  the  owner  could  not  assign  his  colliers 
to  another.  The  case  of  Dundas  in  1754  is  to  the  eflfect  that 
what  is  called  the  right  of  property  in  colliers  was  not  forfeited 
by  the  prescription  of  year  and  day  mentioned  in  the  Act  But 
Lord  Elames  (Select  Decisions,  No.  69)  has  given  very  good  reasons 
for  dissenting  from  that  judgment,  and  it  cannot  have  ruled 
practice  for  any  length  of  time.  Latterly  the  original  doctrine 
that  accepting  work  at  a  colliery  implied  acUcriidio  was  modified 
to  the  eflfect  that  a  year's  work  was  required  to  make  the  collier 
adscriptua;  and,  indeed,  in  the  case  of  Clark  in  1764,  it  was  laid 
down  that  a  special  paction  of  slavery  was  required  for  this  pur- 
pose, and  that  no  duration  of  working  would  serve  instead.  The 
only  other  point  worth  notice  is  that  in  the  Rutherglen  case  in 
1747  (M.  2352)  colliers  who  had  been  admitted  burgesses  were 
held  entitled  to  vote  at  the  leeting  of  unincorporated  burgesses.  It 
was  objected  that  they  were  too  much  under  the  control  of  their 
masters,  and  the  analogy  of  town-pensioners  and  "  beedmen  "  was 
quoted.  But  although  the  Burgh  looked  on  it  as  a  "  great  in- 
dignity," the  Court  upheld  the  vota 

A  loose  comparison  is  sometimes  drawn  between  the  staivs  of 
these  Scottish  colliers  and  salters,  and  that  of  the  adscripti  gUUe  or 
ascriptitii  of  the  later  Boman  law.  The  condition  of  the  latter 
class  is  very  fully  treated  of  in  the  11th  Book  of  the  Code.  They 
are  to  be  carefully  distinguished  from  the  coloni  inquUini,  col&ni 
liberi  or  tribtUarii,  who  had  rights  of  property  and  of  action,  and 
were  merely  subject  to  certain  payments  and  services  for  their 
land, — who,  in  fact,  resembled  the  English  freeman  who  held  by 
tenure  of  villeinage,  and  who,  as  Bracton  says,  was  a  villein  nan 
raiione  persoTue,  sed  temementi.  But  the  adscriptUii  proper,  or 
censiti  (so  called  from  their  being  entered  in  the  census  or  album 
as  connected  with  a  certain  property),  though  classed  as  ifigenui, 
had  no  property  and  no  rights  of  action,  at  least  against  their 
masters.  They  could  not  go  away  from  the  particular  estate  on 
which  they  worked,  nor  could  they  be  sold  apart  from  this  estate. 
But  the  crowning  feature  of  their  condition  was  the  fact  that  the 
statiM  descended  from  parent  to  child.    According  to  a  late  coi^n 

^  Justice  of  the  Peace,  ii.  161-168,  note ;  and  see  Fnuer  on  Master  «m4  8w^ 
Tant,  pp.  20,  27. 
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stitutioD  of  Justinian,  the  child  took  the  condition  of  the  mother, 
as  in  the  case  of  slavery.  Now  the  colliers  and  salters  had  not 
only  many  rights  against  their  masters  and  the  rest  of  the 
community,  but  the  descent  of  astriction  from  parent  to  child 
was  quite  unknown.  They  were,  in  fact,  free,  except  as  regards 
the  incidents  of  the  perpetual  contract  which,  on  mistaken  grounds 
of  public  policy,  the  law  implied  from  the  fact  of  their  takiug 
employment  at  a  colliery.  Lord  Stair  in  his  chapter  on  Liberty 
and  Servitude^  admits  that  bondage,  though  contrary  to  natural 
liberty,  is  lawful.  He  says  the  only  kind  of  bondage  now  re- 
maining among  Christian  nations  is  that  of  the  adscriptitii, 
'*  Such,"  he  says, ''  are  the  English  villeins ;  but  in  Scotland  there 
is  no  such  thing."  Mr.  Brodie  adds  in  a  note  founded  on  Sir 
Thomas  Smith's  "  Commonwealth,"  iii.  x.,  that  in  Lord  Stair's  time 
villeinage  in  England  was  extinct.  This  is  probably  true,  but  it 
survived  by  a  century  the  similar  institution  in  Scotland,  which, 
as  we  have  seen,  was  entirely  different  from  the  modem  status  of 
colliers  and  salters.  Sir  Thomas  Craig,  who  wrote  his  epistle 
dedicatory  to  King  James  in  the  year  of  the  Collier  Act,  1606, 
makes  this  still  clearer.  After  explaining  that  the  tenure  by 
villeinage  is  not  known  in  Scotland,  and  that  the  passages  in  the 
"  Regiam  Majestatem "  about  claims  to  liberty  by  ruUivi  do  not 
represent  the  practice  in  Scotland,  he  goes  on  to  say :  "  Apud  nos 
omnis  servitus  etiam  quoad  bona  extincta  est,  famulis,  quos 
servientes  dicimus,  sua  bona  Integra  manent,  et  proximus  ex 
sanguine  in  eis  succedit "  (Lib.  I.  ii,  De  fevdis).  And  he  then  gives 
a  very  neat  definition  of  the  English  villein  as  ''  qui  vel  in  actis 
curiaB  se  professus  est  villanum,  vel  ex  patre  villano  natus  est." 
We  do  not,  of  course,  suggest  that  one  definition  of  rights  will 
apply  to  the  various  developments  of  the  villein  class  at  different 
times  and  in  different  places,  more  or  less  directly  affected  by  the 
Soman  and  the  feudal  law.  Thus,  Ducange  informs  us  that  among 
the  Burgundians  the  class  of  rustid  or  rusticani  were  under  this 
special  disability,  that  they  could  not  dispose  their  property  with- 
out the  consent  of  their  master,  or  even  bequeath  it,  and  then  the 
bequest  was  confined  to  their  children.  This  shows  an  advance 
on  the  early  condition  of  the  adscriptUius.  Then,  of  the  homines 
proprii  or  originarii  of  mediasval  Germany,  alluded  to  by  Lord 
Bankton,^  Gudelinus,  in  his  essay  De  Jure  Novissimo,  tells  us  that 
although  they  underwent  manumission  like  slaves,  and  could  not 
sue  their  masters,  yet,  like  the  English  villein  and  the  Scottish 
TuUivus,  they  could  be  ordained  priests,  although  still  bound  to 
serve  the  cure  of  the  native  vicus,  and  also  to  provide  a  substitute 
for  the  prsedial  work.  Marriage  between  the  originarii  of  different 
farms  was  permitted,  and  the  offspring  became  subject  to  the 
power  of  the  father's  master.  In  contradistinction  to  aU  this,  Mr. 
Erskine  clearly  brings  out^  that  not  only  birth,  but  even  service  while 
a  pupil  in  a  colliery  as  bearer  to  a  father  or  other  kinsman, 
*  B.  L  2.  "  Bankton,  I.  ii.  82.  «  Just.  I.  vii.  61. 
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was  insufficient  to  impress  the  servile  character.  He  even 
suggests  that  service  as  bearer  after  puberty  would  not  be  suffi- 
cient if  the  father  had  not  been  originally  astrict^d.  No  doubt, 
as  Lord  Cockburn  says,^  the  colliery  was  the  natural  destination  of 
most  of  the  children,  but  this  is  very  different  from  a  law  necessarily 
interfering  with  their  freedom.  The  real  analogy  between  the 
collier  and  the  villein,  or  the  ctdscrtptitius,  was  that  they  all  were 
connected  with  a  particular  vill,  manor,  estate,  vicus,  or  colliery. 
By  the  twenty-first  section  of  the  Heritable  Jurisdictions  Act  of 
1747  it  was  declared  that  in  spite  of  the  abolition  of  the  jurisdic- 
tions previously  belonging  to  barons  and  to  heritors  infeft  cum 
curiis,  every  heritor  or  proprietor  of  lands  in  Scotland  within  which 
any  coal-works,  salt-works,  or  mines  of  any  kind  are  or  shall  be 
carried  on,  shall  and  may  be  at  liberty  to  exercise  such  power  and 
jurisdiction  as  is  competent  to  him  by  law  over  the  colliers  or 
salters  or  other  workmen  employed  in  carrying  on  these  works. 
The  only  limitation  upon  this  jurisdiction  was  expressed  in  sec.  22, 
that  the  reservation  should  not  imply  a  power  to  give  sentences  of 
death  or  demembration.  These  two  sections  were  not  repealed  till 
1867  (30  &  31  Vict.  c.  59).  What  was  this  power  and  jurisdiction 
competent  by  law  in  1747  ?  It  is  described  in  very  comprehensive 
terms  by  Dallas  in  his  quaint  style  of  a  contract  and  charter  of 
coal  (Styles,  pp.  769-777):  "The  heritable  office  and  jurisdiction 
of  Bailliarie  thereof  and  upon  the  tennents,  colliers,  quarriers,  grieves, 
workmen,  and  others  (*  tenentes,  carbonum  effessores,  cessores,  car- 
bonum  prsefectos,  servos  carb(marios,eLVLi  vectores,  haustores  aquarum,* 
etc.)  haunting  and  resorting  to  and  from  the  same,  and  to  remove, 
output,  and  input  them  in  prison  as  they  shall  think  most  ex- 
pedient." It  is  right  to  say  that  the  Style,  though  published  in 
1697,  was  written  in  1601.  It  cannot  be  said  that  the  reported 
decisions  in  the  Dictionary  (voce  Jurisdiction,  Baron,  pp.  7530-7547) 
make  it  clear  how  far  the  jurisdiction  of  a  baron  or  a  heritor  would 
extend  over  colliers.  Even  in  the  ordinary  case  the  Act  of  1747 
left  untouched  a  civil  jurisdiction  up  to  the  sum  of  40s.  of  debt  or 
damages,  and  a  criminal  jurisdiction  in  petty  assaults,  batteries,  and 
lesser  crimes  punishable  by  fine  of  20s.,  with  an  alternative  of  the 
stocks  or  prison ;  and  the  owners  of  collieries  had  therefore  much 
laiger  powers  of  imprisonment  and  process  against  their  servants. 
The  baron  also  had  a  power  (not  taken  away  till  1813, 53  Geo.  III. 
c.  40)  of  fixing  the  reasonable  prices  of  work  in  the  barony.  This, 
however,  does  not  seem  to  have  applied  after  1775  to  the  class  of 
colliers,  if  indeed  it  had  aj)plied  to  any  class  of  servants  or  work- 
men after  1617.  For  by  the  Act  of  1799  (39  Geo.  III.  c.  56)  it  is 
declared  that  thenceforth  colliers  and  salters  are  to  be  subject  to 
the  provisions  of  the  celebrated  Commissions  in  favour  of  justices 
(Acts  1617,  c.  8,  and  1661,  c.  38),  under  which  the  "ordinary  hire 
and  wages  of  workmen,  labourers,  and  servants"  were  fixed  twice  a 
year  at  Quarter  Sessions,  those  who  refused  to  work  at  the  pricess 
1  Memorials  of  his  Time. 
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fixed  being  put  into  prison.  This  power  of  the  justices  went 
gradually  into  disuse  both  in  England  and  Scotland.  It  could  not 
of  course  be  extended,  even  in  terms,  to  the  numerous  new  indus- 
tries of  the  eighteenth  century  which  in  England  escaped  from  the 
restrictions  of  the  Statute  of  Apprentices,  or  obtained  self-regulating 
powers  by  Eoyal  Charter  of  Incorporation.  As  Mr  Hutcheson  says 
in  1817:^  "It  has  not  for  a  long  time  been  the  practice  for  jus- 
tices of  peace  to  settle  or  enforce  tables  of  wages,  whether  relating 
to  agriculture  or  to  any  other  country  labour."  He  adds  that  even 
in  questions  between  incorporated  tradesmen  and  their  journeymen 
as  to  wages  or  hours  the  aid  of  the  magistrates  was  seldom  invoked. 
Mr.  Small  makes  an  interesting  quotation  from  the  work  of  Prof. 
John  Millar  on  Banks  (pp.  307, 308),  to  the  eflfect  that  while  in  1773 
common  labour  brought  on  the  average  from  4s.  to  6s.  per  week, 
colliers  for  eight  hours'  work  a  day  earned  12s.  to  13s.  per  week. 
Millar  recommends  the  coalmasters  to  get  an  Act  of  Parliament 
abolishing  the  serfdom,  as  this  would  cheapen  the  production  of 
coal^  The  high  wage  of  colliers  seems,  however,  to  have  survived 
the  Enfranchising  Act  of  1775,  for  Adam  Smith,  whose  great  work 
was  not  published  till  1778,  quotes  it  as  an  illustration  of  the  effect 
upon  wages  of  the  dirty,  dangerous,  and  disagreeable  character  of 
the  work.  The  Act  of  1775  in  its  preamble  bears  witness  to  the 
extreme  difficulty  of  getting  men  to  bind  themselves  as  colliers,  and 
to  the  fact  that  in  consequence  many  valuable  coal-levels  were  not 
being  worked  at  all,  and  others  insufficiently.  It  says,  "  Persons  are 
discouraged  and  prevented  from  learning  the  art  or  business  of 
colliers  or  coal-bearers."  Dr.  Chambers  in  his  "  Domestic  Annals 
of  Scotland  "  (vol.  iii.)  prints  some  of  the  advertisements  for  colliers 
which  were  issued  about  the  middle  of  the  eighteenth  century,  and 
which  testify  to  the  same  thing.  We  have  only  to  add  that  the 
tone  and  spirit  of  the  Act  of  1775,  and  of  the  final  Enfranchising 
Act  (39  Geo.  III.  c.  58),  passed  because  for  obvious  reasons  the 
colliers  did  not  take  proceedings  before  the  Sheriff  for  decree  of 
liberation  under  the  former  statute,  are  entirely  against  the  notion 
that  a  life  engagement  would  be  recognised  by  the  Courts  of  Law. 
It  could  certainly  not  be  recognised  on  grounds  of  public  policy. 
It  is  a  strange  illustration  of  the  hopeless  muddle  into  which  the 
Statute  Book  had  got  that  the  Acts  of  1775  and  1799  were  not 
repealed  till  1871.  Of  the  latter  Act,  indeed,  two  sections  are 
excepted  from  repeal  They  are  those  dealing  with  a  practice 
which  had  probably  as  great  an  influence  as  the  law  of  serfdom 
upon  the  condition  of  the  colliers :  the  practice  among  coal-owners 
and  lessees  of  advancing  sums  to  their  colliers  beyond  what  they 
could  repay  for  the  purpose  of  keeping  them  in  their  employment 
The  power  to  lend  was  restricted  to  sums  required  for  support  in 
time  of  sickness,  and  the  mode  of  recovery  directed  to  be  by  deduc- 
tion from  the  weekly  wage. 

^  Justice  of  the  Peace,  ii.  180. 

*  In  the  seventeenth  centnry  the  Privx  Council  had  frequently  fixed  the  price  of 
coals,  e,g.  at  78.  per  Aorse-load. 
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IV. — TRADE  DOMICILE. 

The  only  other  question  to  which  we  desire  at  present  to  direct 
attention  is  that  of  a  jurisdiction  founded  on  agency,  business 
branch,  sub-ofl&ce,  or  subsidiary  trade  domicile.  Some  light,  as 
regards  the  law  of  England  on  the  subject,  may  be  got  from  the 
case  of  Carron  Iron  Co,  v.  WLarm^  July  11, 1855,  5  H.  of  L.  416. 
The  Carron  Company  had  an  agent  in  London,  named  Stainton.  On 
his  death,  leaving  considerable  property,  both  real  and  personal,  in 
England  and  Scotland,  the  Company  raised  action  against  his  exe- 
cutors in  the  Court  of  Session,  on  the  dependence  of  which  they 
used  inhibition  and  arrestment.  They,  however,  had  previously 
begun  an  administration  suit  in  Chancery*  (so  far  resembling  a 
sequestration,  being  a  commuTte  forum  for  creditors  and  legatees),  in 
the  course  of  which  the  Master  of  the  Rolls  granted  injunction 
against  the  action  proceeding  in  Scotland.  But  the  injunction  was 
recalled  in  the  House  of  Lords  (Lord  St.  Leonards  dissenting),  be- 
cause it  was  not  shown  to  be  clearly  conducive  to  justice.  The 
question  whether  the  courts  of  one  country  will  restrain  proceed- 
ings in  the  courts  of  another,  when  their  own  jurisdiction  affords  in 
their  opinion  complete  relief,  is  of  course  one  of  discretion ;  and  the 
decision  of  it  assumes  that  the  person  restrained  is  subject  to  the 
jurisdiction  of  the  restraining  court,  either  generally  or  because  he 
is  a  party  to  a  particular  action  which  depends  in  the  restraining 
court.  The  English  Court  of  Chancery  restrains  a  foreign  suit 
wherever  it  would  restrain  an  English  suit.^  But  in  Carron  Co,  v. 
M'Laren,  although  there  was  an  English  administration  suit  to 
which  the  Scottish  Company  was  called,  but  in  which  they  did  not 
claim  or  seek  to  prove,  Lord  Cran worth  said  there  was  no  rule  in 
the  Court  of  Chancery  that  on  an  administration  decree  being  pro- 
nounced the  Court  would  interfere  with  a  foreign  creditor  resident 
abroad,  suing  for  his  debt  in  the  courts  of  his  own  country.  His 
Lordship  had,  therefore,  to  consider  the  question  whether  or  not  the 
company  was  subject  to  his  jurisdiction  by  reason  of  their  having 
agencies  established  at  some  places  in  England.  It  appeared  from 
the  affidavit  of  the  Company's  agent  that  it  was  a  Scottish  corpora- 
tion, with  its  factory  situated  in  Scotland,  and  with  an  agent  or 
manager  there ;  that  the  office  of  the  Company  and  its  books  were 
also  there;  that  the  manager  at  Carron  was  the  sole  manager. 
Stainton,  a  representative  and  successor  of  the  deceased  Stainton, 
had  been  served  with  notice  of  the  motion  for  an  injunction,  but  he 
had  no  power  to  represent  the  Company  or  to  do  any  act  on  its 
behalf,  except  to  sell  the  manufactured  goods  of  the  Company  for 
the  time  being  intrusted  to  him  for  sale.    It  was  admitted  that  the 

1  BmhJby  v.  Munday,  6  Madd.  297;  Elliot  y.  Lard  Afinto,  6  Madd.  Id;  Kennedy 
T.  Oaaeilie,  3  Swanat.  818. 
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existence  of  agents  might  in  certain  undefined  cases  enable  third 
parties  to  sne  the  principals  by  reason  of  their  being  fcH*  certain 
purposes  represented  by  snch  agents.  The  gist  of  the  decision  was 
that  '*  it  woold  be  a  strange  anomaly  that  the  accident  of  the  cre- 
ditor having  goods  in  the  foreign  country,  and  an  agent  there  for 
the  sale  of  them,  should  prevent  him  from  having  the  same  means 
of  recovering  payment  of  a  debt  in  the  country  which  he  would 
have  had  if  he  had  happened  to  have  no  agent  nor  any  goods 
abroad."  The  judge,  therefore,  considered  the  Ck>mpany  to  be  a 
foreigner,  and  they  also  considered  the  point  whether  there  was  a 
good  notice  of  motion  to  the  agent  Stainton ;  and  it  was  the  opinion 
of  Lords  Cranworth  and  Brougham  that  the  notice  was  not  good ; 
in  which  case  it  is  difficult  to  see  how  a  right  could  exist  in  third 
parties  to  sue  the  principals  in  England.  Lord  St  Leonards,  who 
dissented  from  the  judgment,  held  very  distinctly  that  the  facts  of 
the  case  disclosed  a  business  domieiU.  The  questions  of  citation  and 
jurisdiction  are  always  closely  connected,  and  they  came  up  together 
again  in  the  case  of  Newby  v.  Von  Oppen  and  CMs  Patent 
Firearms  Manufacturing  Company^  L.  R  7  Q.  B.  293.  There  an 
American  corporation  was  sued  for  the  breach  of  a  contract  made 
at  a  place  of  business  in  London  by  a  manager  or  head  officer. 
Lord  Blackburn,  in  deciding  that  the  action  was  properly  brought, 
referred  to  the  fact  that  several  Scottish  banks  and  American  cor- 
porations had  set  up  branches  in  London,  and  quoted  with  approval 
the  observations  of  Lord  St  Leonards  in  Carron  Iron  Company 
V.  McLaren :  ''  If  the  service  on  the  agent  is  right,  it  is  because,  in 
respect  of  their  place  of  business  in  England,  they  have  a  domicile 
in  England ;  and  in  respect  of  their  manufactory  in  Scotland,  they 
have  a  domicile  there.  There  may  be  two  domiciles  and  two  juris- 
dictions ;  and,  for  the  purpose  of  carrying  on  their  business,  one  is 
just  as  much  the  domicile  of  the  corporation  as  the  other." 

The  Scottish  law  on  this  important  subject  is  stated  by  Professor 
Mackay  in  his  learned  work  on  Practice,  voL  i  p.  182,  as  follows : 
''  Where  a  company  has  its  principal  place  of  business  out  of  Scot- 
land, but  a  branch  office  in  Scotland  with  power  to  enter  into  con- 
tracts and  settle  claims  arising  out  of  them,  it  is  liable  to  the 
jurisdiction  of  the  Court  of  Session  with  reference  to  stieh  contracts 
and  claims.**  Thus  in  Bishop  v.  Mersey  and  Clyde  Steam.  Naviga- 
tion Co.,  Feb.  19, 1830,  8  S.  558  and  2  Sc.  J.  243,  the  action  was 
brought  in  the  Biver  Bailie  Court  by  one  English  house  against 
another  on  a  contract  entered  into  at  Liverpool.  Two  directors  and 
partners  of  the  defender's  company  lived  in  Glasgow,  but  this,  on 
the  principle  of  the  well-known  case  of  Iteid  &  MCaul  v.  Douglas, 
F.  C.  June  11, 1814,  was  of  course  insufficient  to  found  jurisdiction 
against  the  separate  persona  of  the  company.  But  Laird  & 
Company  of  Glasgow  acted  as  agents  of  the  company,  and  at  their 
offices  in  Glasgow  orders  were  taken  and  the  shipment  of  goods 
was  superintended,  and  the  regular  business  of  the  company  was 
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transacted  with  the  public.  The  Bailie  found  that:  "  An  English 
joint-stock  company  of  carriers  between  England  and  Scotland 
subjects  itself  to  the  jurisdiction  of  the  Scottish  Court  by  having  a 
permanent  establishment  in  Scotland  of  partners  or  agents,  and  a 
place  of  business  at  which  the  affairs  of  the  company  are  tran- 
sacted in  the  name  of  the  concern,  and  which  constitutes  the 
mercantile  domicile  of  the  company."  This  judgment  was  unani- 
mously adhered  to  by  the  First  Division,  In  the  earlier  case  of  ^. 
Patrick  Assurance  Co.  v.  Brebner,  Nov.  14, 1829,  8  Sh.  51,  an  Irish 
company  had  appointe<i  agents  in  Leith,  who  again,  under  a  power 
given  them  to  that  effect,  appointed  Matthew  as  sub-agent  at 
Aberdeen.  *  The  company  further  published  and  circulated  in 
Scotland  a  prospectus,  stating  that  their  contracts  of  marine  assur- 
ance were  binding  as  soon  as  an  order  was  accepted  by  their  agents, 
who  were  authorized  to  adjust  and  pay  in  cash  all  losses  and 
averages.  The  action  was  brought  in  the  Admiralty  Court  on  a 
policy  issued  at  Aberdeen  in  favour  of  Brebner.  The  question  of 
jurisdiction  did  not  arise  purely,  because  arrestments  had  been  used 
of  moneys  in  the  hands  of  the  agent  at  Aberdeen,  and  the  leading 
point  for  decision  was  whether  interest  was  due  on  the  balance 
under  the  policy  as  a  Scottish  contract,  or  not  due  under  the  policy 
as  an  Irish  contract  Accordingly  Lord  Balgray's  judgment  is  to 
the  following  effect:  "The  Irish  company  employ  their  man- 
datories or  agents  here  to  effect  contracts  of  insurance.  To  induce 
merchants  to  deal  with  them,  they  not  only  set  forth  that  the 
contract  commences  so  soon  as  an  order  of  insurance  is  accepted  by 
the  agent,  but  also  that  all  claims  arising  out  of  it  against  the 
company  are  to  be  settled  on  the  spot  by  their  agent.  Brebner 
did  not  therefore  form  in  this  case  an  Irish  contract  to  be  ruled  by 
the  laws  of  Ireland,  of  which  he  may  know  nothing :  he  is  entitled 
to  insist  on  implement  of  it  as  a  Scottish  contract,  and  I  think 
that  interest  has  justly  been  found  due."  Eliminating  the  element 
of  arrestment  from  this  case  (and  it  is  difScult  to  suppose  an 
agency  in  Scotland  in  whose  hands  arrestment  ad  fundandum 
might  not  be  used  against  their  principals),  it  will  be  seen  that  the 
principles  appealed  to  as  determining  the  lex  contracttis  are  very 
much  the  same  as  were  held  to  determine  the  jurisdiction  in  the 
case  of  Bishop,  Wherever,  as  regards  the  pubUc,  the  business  is 
being  carried  on  in  the  same  way  as  at  the  principal  establishment, 
there  jurisdiction  will  exist.  And  the  question  of  contract  law  in 
the  case  of  Brebner  is  one  which,  as  we  have  seen  in  discussing  the 
claims  of  the  English  and  Irish  Courts,  has  an  important  beariuf? 
on  the  question  of  jurisdiction.  Where  was  the  contract  made*? 
for  if  it  was  made  in  Scotland,  then,  according  to  English  and 
Irish  principles,  there  would  be  a  Scottish  jurisdiction  On  the 
other  hand,  if  it  was  made  in  Ireland,  but  an  obligation  to 
pay  or  settle  in  Scotland  was  broken  there,  then  still,  accord- 
ing   to    English  and    Irish    principles,  a   Scottish   jurisdiction 
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would  exist  by  virtue  of  the  breach  of  contract.  And 
on  any  view  a  conflicting  Scottish  jurisdiction  might  be  raised 
by  arrestment.  The  connection  between  these  two  questions 
of  jurisdiction  and  lex  cotUradus  (which  is  at  least  frequently  the 
lex  loci  contractus)  is  further  illustrated  by  the  case  of  Parker  v. 
Boyal  Exchange  Assurance  Company^  Jan.  13,  1846,  8  D.  363, 
where  a  domiciled  Scotchman  made  proposals  for  insurance  on  the 
life  of  a  Scotchman  with  an  English  Insurance  Company  through 
their  agents  in  Edinburgh,  whose  duty  it  was  to  receive  such 
proposals  and  to  transmit  them  to  London,  but  who  had  no 
power  to  accept  risks  or  to  conclude  contracts.  The  policy  was 
prepfiuped  and  executed  in  London.  It  undertook  the  risk  on  pay- 
ment of  the  premium,  which  of  course  was  not  paid  until  the 
policy  had  been  transmitted  to  Edinburgh  for  delivery  on  receipt 
of  premium  by  the  agents.  An  action  was  raised  on  the  policy 
by  an  'assignee  in  the  Court  of  Session.  Arrestments  to  found 
jurisdiction  were  used.  The  Court  repelled  an  objection,  not  to 
the  jurisdiction,  but  to  the  forttm,  as  inconvenient  and  improper. 
This  was  founded  chiefly  on  such  cases  as  Broum  v.  Palmer,  9  Sh. 
224 ;  WMaster,  11  Sh.  685 ;  Young  v.  Bamage,  16  Sh.  572 ;  where, 
in  spite  of  arrestments  used  against  executry  funds  to  found 
jurisdiction,  the  Court  refused  to  proceed  against  foreign  executors 
who  were  properly  administering  the  estate  abroad,  or  where  the 
Court  recognised  the  '*  manifest  expediency  of  trying  all  questions 
at  the  partnership  domicile,  where  the  books  and  property  may 
be  expected  to  be,  and  where  the  partners  concurred  in  carry- 
ing on  the  business."  The  Court  also  found  that,  the  place  of 
execution  and  the  place  of  payment  being  both  in  England,  the 
contract  was  English.  As  Lord  Moncreiff  said :  "  I  apprehend  that' 
the  mere  circumstance  of  this  contract  having  been  transmitted 
through  or  by  the  hands  of  an  agent  in  Edinburgh  cannot  have 
the  efiect  of  changing  that  which  was  in  its  nature  essentially  an 
English  contract,  made  under  the  law  of  England,  into  a  Scottish 
contract,  to  be  ruled  in  its  nature,  construction,  and  efiects  by  the 
law  of  Scotland.  I  subscribe  entirely  to  the  doctrine  delivered  by 
the  Lord  Chancellor  Lyndhurst  in  the  case  of  Mills  v.  The  Albion 
Insurance  Company,  3  W.  &  S.  233.  It  lay  at  the  bottom  of  that 
case  that  the  agents  established  by  the  Albion  Company  not  only  had 
power  to  enter  into  contracts  in  Scotland  to  bind  the  company,  but 
that  they  actually  did  enter  into  such  a  contract."  What  generally 
happens  in  the  case  of  insurance  business  is  that  the  agents  merely 
receive  proposals,  but  the  contract  is  made  at  the  head  office.  We 
have,  however,  already  pointed  out  that  in  Ireland  the  delivery  of 
a  policy  by  an  agent  abroad  is  held  to  amount  to  a  making  of  the 
contract  in  the  foreign  jurisdiction,  and  therefore  to  subject  the 
insurers  to  the  foreign  Court  This  doctrine  has  been  quite 
recently  afl&rmed  by  the  Irish  High  Court  of  Justice,  Q.  B.  Division, 
in  the  case  of  Hayes  v.  Accident  Insurance  Association  of  Scotland, 


INTERNATIONAL  JURISDICTION.  407 

May  1^5, 1878,  Ir.  L.  J.  voL  xii.  p.  71.  There  the  Dublin  agent  of 
an  Edinburgh  Limited  Company  had  authority  to  transmit  pro- 
posals, to  receive  payment  of  premiums,  but  not  to  issue  policies. 
He  sometimes  received  money  to  be  applied  in  settlement  of 
claims,  but  he  had  no  power  to  compromise.  The  only  valid 
premium  receipts  were  those  issued  at  Edinburgh,  where  also  the 
company  bound  themselves  to  pay.  The  company  had  no  pro- 
perty  in  Ireland.  On  the  other  hand,  the  facts  connected  with  the 
accident  had  all  arisen  in  Dublin.  The  Court,  proceeding  on  Kett 
V.  Bobinson,  4  K  C.  L.  R  186,  made  absolute  a  conditional  order 
for  service  out  of  the  jurisdiction. 

Professor  Mackay  states  it  as  his  opinion  (Practice  of  the  Court 
of  Session,  voL  L  p.  183)  that  "  the  Court  of  Session  has  not  juris- 
diction against  a  company  in  an  action  on  a  contract  made  and  to 
be  executed  out  of  Scotland,  although  the  company  has  a  subsidiary 
place  of  business  in  Scotland."  This,  however,  appears  to  be  an 
unreliable  inference  from  the  decisions  relative  to  competing  juris- 
dictions in  the  Sheriff  Courts.  Thus  in  Dick  v.  Great  Northern 
Baiiway  Compa^ny,  33  Jur.  p.  2,  an  action  was  brought  in  the 
Sheriflf  Court  of  Banffshire  for  the  value  of  goods  which  had 
perished  at  the  Keith  station  of  the  defenders  in  the  county  of 
Banff.  The  summons  was  served  by  leaving  a  copy  at  the  station. 
It  was  urged  for  the  railway  company  that  under  the  Eailway 
Clauses  Act  and  at  common  law  they  could  be  cited  only  at  their 
"  principal  office  "  at  Aberdeen,  and  sued  only  in  the  jurisdiction  in 
which  that  office  was  situated.  L.  J.-C.  Inglis  and  Lord  Ivory,  the 
judges  on  circuit,  held  that  as  the  company  carried  on  business  at 
Keith,  they  had  a  trading  domicile,  and  might  be  cited  and  sued 
thera  In  holding  this  they  merely  followed  the  decision  in  Aher^ 
deen  Railway  Company  v.  Ferrier,  26  Jur.  198,  where  the  First 
Division  held  that  the  railway  company  had  a  domicile  wherever 
they  had  an  establishment  for  the  purpose  of  receiving  goods.  The 
judges  say  so  in  general  terms,  but  Lord  Eutherfurd  observed: 
"  The  company  is  at  Brechin :  it  is  not  merely  their  agent  who  is 
there.  I  think  they  are  lawfully  sued  at  the  place  where  the  con- 
tract was  entered  into."  But,  according  to  a  rule  of  obvious  con- 
venience, where  a  railway  company  hew  a  head  office,  and  also 
branch  offices  all  in  different  counties,  it  will  not  be  allowed  to  sue 
the  company  in  county  A.  on  a  cause  of  action,  e,g,  a  contract 
entered  into  or  breach  committed  in  county  B.  {Edward  v.  Inver- 
ness and  Aberdeen  Junction  Railway  Company ^  4  Irv.  185).  But 
there  is  a  great  difference  between  being  compelled  to  choose 
between  two  inferior  Courts  and  being  compelled  to  go  into  a 
foreign  country  in  search  of  the  principal  domicile  of  a  company 
against  whom  you  have  a  claim.  Of  course,  except  in  very  special 
circumstances,  only  a  Scottish  creditor  would  be  interested  in  raising 
the  question  in  Scotland.  It  is  not  likely,  however,  that  the  point 
will  ever  be  decided,  because  in  nearly  every  case  of  a  subsidiary 
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trade  domicile  Uiere  will  be  eiiher  heritable  property  or  funds 
liable  to  anestmeni. 

The  46th  section  of  the  Sheriff  Comta  Ads  18T6,  lays  down  the 
broad  principle  that  "a  peraon  canying  on  a  tiade  or  business^  and 
having  a  place  of  business  within  a  county,  shall  be  subject  to  the 
jurisdiction  of  the  Sheriff  thereof  in  any  action,  notwithstanding 
that  he  has  his  domicile  in  another  county,  provided  he  sbtll  be 
cited  to  appear  in  such  action  either  peraonaUy  or  at  his  place  of 
buaines&''  It  will  be  observed  that  there  is  here  no  limitation  of 
the  jurisdiction  so  constituted  to  claims  connected  with  the  busi- 
ness carried  on  in  the  county ;  nor,  on  the  other  hand,  is  there 
any  exception  of  contracts  made,  or  to  be  executed,  bqrond  the 
county.  The  jurisdiction  afBrmed  is  apparentiy  co-extensive  with 
the  competency  of  the  Sheriff  Court  It  would  be  unreasonable  to 
suggest  that  the  section  extends  the  competency  of  the  Sheriff 
Court,  but  it  is  by  no  means  dear  that  it  does  not  apply  to  the 
case  of  a  foreigner  or  a  foreign  company  having  a  place  of  business 
in  the  county.  We  have  already  seen  that  the  Sheriff  Court  has 
jurisdiction  against  foreigners,  personally  cited  within  the  county, 
when  tiie  county  is  the  loau  9olviionis  {Firie  v.  Wardtt^  5  Macph. 
497).  There  is  therefore  in  the  Sheriff  Court  no  inherent  dis- 
qualification to  entertain  an  action  against  a  forever.  In  the 
dedsions  which  preceded  the  Act  of  1876  there  is,  no  doubt,  much 
to  suggest  a  limitation.  Thus,  in  Ritchie  v.  Wilson^  6  Sh.  552,  a 
petition  was  presented  to  the  magistrates  of  Glasgow  for  recovezy 
of  tities  which  the  petitioner  had  deposited  with  a  writer  who  had 
an  office  in  the  burgh  where  the  deeds  were  delivered,  but  who 
resided  in  Kincardineshire.  The  view  which  Lord  Corehouse  took 
of  that  case  was,  that  as  the  defender  did  not  reside  in  the  juris- 
diction, and  the  claim  did  not  arise  out  of  the  defender's  business 
as  an  agent  in  any  court  in  which  he  practised,  there  was  no  juris- 
diction. The  Court,  however,  adopted  the  somewhat  artificial  view 
that  the  deposit  of  the  titles  implied  a  contract  to  redeliver  in  the 
same  place,  and  that  there  was  therefore  jurisdiction.  In  the  case 
of  Hunter  v.  Fairweather  (15  Sh.  693)  it  is  impossible  to  dedde 
from  the  Seport  whether  the  judgment  sustaining  the  jurisdiction 
was  founded  on  the  existence  of  a  place  of  business  in  the  burgh, 
or  upon  the  dependence  of  a  process  in  the  Burgh  Court  Youn^  v. 
Livingston  &  Son  (Mar.  13, 1860,  22  D.  983)  was  an  action  in  the 
Haddington  Sheriff  Court  for  price  of  coal  and  cartage  of  coal 
against  a  firm  of  brick  and  tile  manufacturers,  who  had  a  work 
(with  a  small  shed  for  an  office)  at  Bentonhall,  in  Haddington- 
shire,  but  the  partners  all  lived  in  the  shire  of  Edinburgh,  in 
which  they  had  their  principal  place  of  business.  Sales  were 
made  and  the  workmen  paid  at  Bentonhall,  where  also  the  pursuer 
had  delivered  the  coals.  The  objection  to  jurisdiction  was,  not 
that  it  was  ill-founded  on  the  existence  of  a  branch  office  belonging 
U}  the  company,  but  that  the  defender  was  an  individual  to  whom 
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'tliis  principle  did  not  apply.  No  reason  for  this  distinction  is 
alluded  to,  and  the  Court  held  that  as  the  defender  had  represented 
himself  as  a  firm,  he  could  not  object  to  the  jurisdiction.  There 
seems  to  be  a  little  confusion  between  citaticm  and  jurisdiction  in 
the  judgment  delivered.  Again,  in  Harris  v.  OiUespie  and  Others 
(July  20, 1876,  2  Rettie  1003),  it  was  held  by  Sheriff  Fraser,  and 
affirmed  by  the  First  Division,  that  a  well-known  Glasgow  sugar  firm 
were  subject  to  the  jurisdiction  of  the  Sheriff  Court  of  Senfrewshire, 
because  they  had  in  Greenock  a  warehouse  and  a  branch  ofiSce, 
with  a  staff  of  clerks  and  a  set  of  books,  with  accounts  in  local 
banks,  though  the  sales  were  made  on  the  Exchange,  and  the 
business  practically  conducted  liQr  partners  coming  down  from 
Glasgow.  The  Greenock  chief  clerk,  however,  was  entitled  to  sign 
per  procuration. 

If,  as  regards  the  Sheriff  Courts,  the  jurisdiction  based  on  the 
place  of  business  is  general,  and  not  confined  to  business  contracts 
or  claims,  or,  what  practically  will  be  the  same  thing,  claims  under 
contracts  made  at  the  branch  office,  (»r  to  be  executed  in  the  county 
where  it  exists,  on  what  principle  is  it  said  that  these  limitotions 
must  attach  to  the  jurisdiction  when  the  subsidiaiy  place  of  busi- 
ness is  in  one  country  and  the  principal  place  of  business  is  abroad,  or 
where  there  is  a  place  of  business  in  one  country  and  the  sole  trader 
or  all  the  partners  are  abroad  ?  The  exclusion  of  actions  relating 
to  status,  as  in  the  jurisdictions  constituted  otherwise  than  by 
personal  domicile,  would  of  course  be  quite  intelligible;  but  it 
would  be  difficult  to  state  why  a  private  debt  should  not  be  sued 
for  where  the  debtor  was  liable  for  mercantile  debts,  unless  there 
was  some  extreme  and  insupportable  inconvenience  in  trpng  the 
case  there.  This  inconvenience  might  more  easily  arise  in  the 
case  of  contracts  made  or  to  be  executed  abroad ;  but,  as  we  have 
already  observed,  there  would  seldom  be  an  interest  in  such  cases 
to  raise  this  question,  unless  fur  the  purpose  of  selecting  an  ad- 
vantageous lex  fori. 


ON  CERTAIN  PRINCIPLES   AFFECTING  THE  XJABILI- 
TIES  OF  MASTERS  AND  SERVANTS. 

VL 

The  debate  in  the  House  of  Commons  on  Mr.  Macdonald's  Bill, 
which  occurred  on  Wednesday  the  10th  of  April  last,  was  after  all 
but  a  poor  contribution  to  our  knowledge  of  the  intricate  questions 
of  liability  we  have  been  endeavouring  to  sift  and  study.  In  point 
of  fact  the  speeches  delivered  do  not,  so  far  as  we  can  see,  add  a 
single  fact  or  adduce  a  single  ai-gument  we  had  not  otherwise  been 
provided  with.  This,  of  course,  is  much  to  be  regretted,  but  fortu- 
nately food  for  considerable  thought  and  the  development  or  refu- 
tation of.  not  a  few  arguments  is  to  be  found  in  the  animated 
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and  varied  literary  productions  which,  from  judges  and  leader 
writers,  from  jurists,  from  legislators,  and  many  others^  filled  for  a 
time  the  columns  of  the  public  journals  alike  in  the  metropolis 
and  in  the  provinces.  In  the  House  of  Commons'  debate  we  cannot 
fail  to  observe  universal  condemnation  of  the  law  as  it  at  present 
stands ;  clearly,  whatever  the  change  is  to  be,  people  don't  like  what 
they  have  got  at  present,  and  we  may  also  feel  pretty  sure  that 
when  the  change  does  come  it  will  not  be  in  the  direction  of  going 
backwards,  Mr.  Macdonald,  when  moving  the  second  reading  rf 
his  Bill,  boldly  proclaimed  that  at  the  present  time  no  man  knew 
precisely  what  the  law  was,  and  that  it  really  was  in  a  state  of 
chaos.  It  may,  however,  be  safely  said  that  whatever  the  opinions 
of  different  critics  as  to  its  effect,  it  is  quite  impossible  to. assent  to 
any  such  proposition  as  this.  It  is  perfectly  clear  what  the  law 
now  is,  though  no  doubt,  in  Lord  Caims's  words,  it  *'  has  only  lately 
approached  maturity."  We  should  welcome  a  material  change  in 
the  law,  a  change  effected  by  careful  Parliamentary  action,  tending 
moreover  in  the  direction  desired  by  Mr.  Macdonald ;  but  surely  it 
is  doing  harm  rather  than  good  to  the  cause  be  has  at  heart  to 
speak  thus :  "  The  decision  of  yesterday  was  not  the  decision  of 
•to-day,  nor  would  the  decision  of  to-day  be  the  decision  of  to- 
morrow. Judge-made  law  was  dangerous  law,  and  they  ought  not 
to  wait  until  the  law  had  matured  in  the  minds  of  judges."  Kow 
one  thing  is  shown  distinctly  in  the  course  of  these  decisions,  and 
that  is  their  steady  and  even  course.  It  is  all  very  well  to  quote 
Scottish  law  and  its  early  judgments,  and  *'  there  you  have  a  dis- 
crepancy and  law  at  variance  with  law,"  but  it  is  always  to  be 
remembered  that  when  we  look  to  decisions  on  such  points  as  these, 
it  is  the  judgments  of  the  highest  tribunal  in  the  country  which 
alone  form  a  true  guide ;  and  the  House  of  Lords,  as  we  have  seen, 
on  the  very  first  opportunity  presented  to  it^  pronounced  the  law  of 
both  countries  to  be  identical,  and  simply  followed  the  line  it  has 
consistently  adopted  since  the  question  was  fii:st  put  in  practical 
shape.  All  discussions  as  to  what  the  law  was  before  the  first 
decision  in  Priestly  v.  Fowler  are  beside  the  question.  It  does  not 
injure  the  force  of  the  argument  to  admit  that  before  that  famous 
judgment  the  workman  never  thought  of  trying  the  point  because  he 
believed  it  against  him.  Nor  does  it  increase  the  strength  of  the 
objections  to  the  existing  law  t<x  assert  a  belief  that  at  common  law 
the  very  opposite  was  formerly  the  case.  All  that  materially  affects 
present  considerations  is  the  question  whether  what  is  now  law  is 
right,  is  equitable,  is  politic ;  or  whethei*,  if  not  so,  it  can  be  readily 
modified  so  as  to  bring  it  within  those  necessary  conditions  of  aU 
sound  legislation.  What  the  judges  have  done  has  been  merely  to 
develop  those  principles  which,  rightly  or  wrongly,  were  held  to 
exist,  and  to  attack  the  law  as  judge-made  really  amounts  to  saying 
very  little  indeed.  The  mistaken  judgment  that  would  dictate  such 
statements  is  very  aptly  illustrated  by  two  questions  asked  by  Mr. 
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Balwer,  M.P.,  when  examining  one  of  the  witnesses  before  the 
.  Commission,  and  the  replies  given  to  him :  Q,  "  You  have  been  asked 
abont  judge-made  law ;  does  that  convey  any  definite  idea  to  your 
mind  ? — A.  By  judge-made  law  I  take  it  is  meant  the  repeated  deci- 
sions of  supreme  courts,  not  the  mere  passing  dictum  of  any  ordi- 
nary judge.  Q,  Supposing  I  were  to  knock  you  down  in  the  street, 
and  you  were  to  bring  an  action  against  the  honourable  member 
for  Stafford  upon  the  ground  that  he  and  I  were  both  members  of 
Parliament,  and  the  judges  were  to  decide  against  you,  though  it 
was  the  first  time  that  such  a  case  had  been  raised  in  a  supreme 
court,  should  you  say  that  that  was  a  judge-made  law  ? — A.  Hardly/' 
Whether  **  venerable  from  antiquit^^ '  or  "  created  bit  by  bit  by  the 
judges,"  the  law  as  we  have  it  must  stand  the  test  of  inqidry  upon 
its  own  merits. 

Perhaps  there  is  no  better  statement  of  the  position  of  the  law  as 
we  have  it  among  the  many  that  have  been  attempted  than  that 
given  in  evidence  before  the  Committee  by  Sir  George  Bramwell, 
to  whose  knowledge  and  experience  every  deference  is  due.  The 
learned  Judge  says:  "To  my  mind,  the  distinction  of  the  cases 
where  a  man  is,  and  where  he  is  not,  liable  for  the  negligence  of 
another  person,  may  be  defined  in  this  way.  K  there  is  a  contract 
between  them,  so  that  the  person  doing  the  work,  or  doing  the  act 
complained  of,  has  a  right  to  say  to  the  employer, '  I  will  agree  to 
do  it,  but  I  shall  do  it  after  my  own  fashion ;  I  shall  begin  the  wsdl 
at  this  end  and  not  at  the  other; '  there  the  relation  of  master  and 
servant  does  not  exist,  and  the  employer  is  not  liable.  But  if  thei 
employer  has  a  right  to  say  to  the  person  employed, '  You  shall  do 
it  in  this  way,  that  is  to  say,  not  only  shall  you  do  it  by  virtue  of 
your  agreement  with  me,  but  you  shall  do  it  as  I  direct  you  to  do 
it ; '  there  the  law  of  master  and  servant  applies,  and  the  master  is 
responsible ;  and  I  really  cannot  see  the  reasonableness  of  making 
the  master  liable  in  such  cases.  There  is  one  ground  on  which  it 
may  be  to  some  extent  justified,  which  is  this,  that  it  ensures,  or, 
at  least,  tends  to  ensure,  the  master  making  choice  of  a  properly 
skilful  and  careful  servant  And  yet,  oddly  enough,  if  that  were 
the  reason,  one  would  think  he  ought  to  be  liable  in  the  case  of 
wilful  misconduct,  on  the  groimd  that  he  should  have  an  induce- 
ment for  selecting,  not  merely  a  careful  and  skilful,  but  a  well-con- 
ducted and  well-behaved  person;  but  yet,  in  that  case,  he  is  not 
liable.  I  just  wanted  to  make  that  remark  about  that  head  of  the 
law ;  but  it  does  not  seem  to  me  that  the  question  before  the  Com- 
mittee comes  under  that  head."  This,  then,  being  the  law  as  it  is, 
and  the  apparently  general  feeling  of  our  legislators  being  for  a 
change  of  some  kind,  let  us  consider  what  can  be  said  against  a 
change  in  the  direction  of  extended  liability,  and  what  for  it 

INJUBT  TO  TRADE. 

One  apparently  favourite  ground  of  objection  to  the  proposed  change 
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in  ihe  law  is  that  suggested  by  **  a  judge  of  the  Supreme  Courts  in 
Scotland/'  who,  two  days  sifter  the  debate  in  the  House,  addressed  to 
the  Times  a  letter  upon  this  subject  Advocating  the  maintenance  of 
the  existing  state  of  matters  at  least.  Lord  Shand  (for  we  understand 
the  letter  was  his)  makes  these  observations :  "  If,  unhappilp',  the 
law  be  changed— contraiy  to  the  well-oonsidered  and  dispassionate 
judgments  of  the  last  forty  years,  based  as  these  judgments  are  on 
broad  general  principles  aUke  of  reason  and  convenience — ^the  owner 
of  a  mine,  large  or  small,  will  find  himself  subjected  to  a  new 
responsibility,  so  weighty,  that  in  many  instances  he  must  resolve  to 
renounce  such  enterprises  altogether.  Men  of  ordinaiy  means 
Cannot  undertake  such  risks.  In  the  recent  Blan^nre  colliery  acoi^ 
dent  upwards  of  300  men  lost  their  lives  in  one  pit  If,  after  a 
change  in  the  law,  such  an  accident  should  occur  through  any  act 
of  neglect  or  fault  of  a  pit  manager,  however  careful  and  skilful  he 
had  sdways  been,  the  pit  owner  would  find  himself  suddenly  made 
responsible  for  the  maintenance  of  the  widows  and  children  of 
several  hundred  persons— a  pecuniary  responsibility  the  veiy  risk 
of  which  will  be  enough  to  drive  many  out  of  the  trade  to  seek 
other  outlets  for  their  capital  The  residt,  again,  is  not  only  injury 
to  the  community,  but  especially  to  the  workmen,  who,  by  presring 
such  claims,  will  greatly  limit  the  number  of  those  who  can  give 
them  employment  And  what  is  true  as  regards  shipping  and 
mining  enterprise  holds  good  in  all  other  branches  of  industiy  in 
which  the  workman  is  liable  to  injuiy  in  the  course  of  his 
emplojrment" 

Now  these  are  remarks  which  cannot,  in  any  view,  be  put  readily 
aside.  There  is,  no  doubt,  in  them  a  shade  of  the  same  emotional 
principle  which  on  the  opposite  side  of  the  question  may  be  found 
in  such  arguments  as  those  of  Mr.  Maodonald,  and  a  grievance  is 
simQarly  sought  and  found.  Yet  there  is  something  more  than  all 
that  in  the  consideration  advanced  so  truly,  that  if  the  masters 
have  their  business  injured  and  their  adventures  crippled  by  such 
regulations,  they  will  hesitate  to  employ  their  capital  or  to  subject 
their  whole  pecuniary  means  to  such  risks,  and  that  in  consequence 
it  will  be  the  men  who  themselves  ultimately  suffer.  Labour 
cannot  be  rendered  available  to  the  nation  or  to  the  individual 
without  capital,  and  this  new  state  of  the  law  would  drive  away,  or 
at  least  diminish,  the  capital  embarked  in  commercial  enterprisa 
Such,  practically,  is  the  view  of  the  learned  Judge ;  and  we  find  in 
the  pages  of  the  Beport  evidence  that  many  of  the  masters  are  of 
the  same  mind.  We  have  our  attention  directed  by  them  to  the 
Mines  Begulation  Act,  and  to  the  rise  in  the  price  of  working  coal 
alleged  to  be  due  to  the  expense  caused  in  carrying  out  its  regula- 
tions. Still  it  is  ever  to  be  remembered,  in  answer  to  this,  that 
increase  in  the  cost  of  coal  or  of  minerals  caused  in  this  way  is  not 
to  be  regarded  as  a  misfortune,  but  as  an  unmitigated  gain.  If  by 
paying  something  more  any  community  at  large  obtains  an  article 
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Without  saorifice  of  life,  there  is  no  sentimental  doctrine  fldyanced 
when  we  say  that  community  has  gained,  has  preserved  in  liveci 
otherwise  doomed  to  be  sacrificed  a  labour  payment  for  its 
outlay,  and  a  payment  fairly  in  value  representing  what  it  has  cost 
to  secure  it.  In  viewing  such  an  argument  we  must  perforce  look 
at  the  outside  public,  not  at  the  intei'ests  of  masters  or  interests  of 
men  only,  and  that  outside  public  are  really  the  gainers.  As  you  pay 
largely  for  the  pearl  to  procure  which  the  diver  risks  his  life,  so 
also  you  pay  for  the  luxury  of  the  coal*.fire  burning  in  your 
grates.  In  both  cases  possession  of  the  desired  object  is  at-* 
tained  by  imperilling  life,  and  in  both  the  payment  for  that 
risk  should  fall  on  those  who  enjoy  the  fruits  of  the  work- 
man's  success.  But  the  argument  wiU  be  pressed  further.  It  will 
be  said  there  is  a  limit  to  cdl  this ;  prices  will  rise,  and  you  wUl  be 
undersold  in  the  markets  of  the  world.  Not  so — not,  at  least,  upoii 
this  account ;  for  in  all  the  civilized  countries  of  the  world,  saving, 
perhaps,  some  States  of  America,  so  far  as  we  know,  the  rule  of 
liability  obtains.  If  prices  do  rise  too  high,  it  will  not  be  on  this 
account;  for  this  burden,  if  burden  it  be,  already  rests  upon  other 
nations.  The  rise  will  be  due  to  other  causes, — to  the  greed  of  the 
employers  or  the  greed  of  the  employed,  to  the  desire  to  make 
over-large  profits  or  to  the  undue  inflation  of  the  price  of  labour. 
Surely  S  it  be  true  that,  from  the  influence  of  one  or  both  these 
causes,  already  we  have  difficulty  at  times  in  selling  our  goods, 
that  is  sometMng  better  worth  looking  to ;  for  the  change  now  pro^ 
posed  will  fix  a  certain  enhancement  of  price  upon  each  article,  but 
will  not  go  on  gradually  increasing  the  cost  of  production  as  the 
other  influences  at  work  have  done  and  will  do.  In  one  sense,  then, 
we  see  that  while  the  public  pay  for  the  safety  of  the  workmen  by 
an  enhanced  price  of  the  article  produced,  yet,  in  another,  masters 
and  men  will  themselves  come  to  pay.  The  markets  of  the  world 
are  kept  open  to  our  commerce  because  we  undersell  our  neighbours ; 
that  is  to  say,  we  produce  a  better  article  for  the  money  than  they 
can.  If,  however,  this  addition  were  made  to  our  cost  of  produc- 
tion, we  must,  it  is  said,  lose  our  market,  because  we  can  no  longer 
undersell  It  may  be  true  that,  with  the  addition  to  the  price,  we 
could  no  longer  undersell ;  but  the  result  might  not  be  the  loss  of 
a  market ;  it  might  be  a  fall  in  the  price  paid  for  labour,  and  in 
the  profit  of  the  employer,  corresponding  to  the  rise  in  the  cost  of 
production  occasioned  by  the  new  law.  In  point  of  fact,  if  it  be 
true  that  we  are  only  by  a  margin  underselling  our  neighbours,  this 
last  result  would  be  inevitable,  and  the  employer  and  ti^e  workman 
would  have  to  divide  the  fall  and  consequent  loss  between  profit 
and  wages  just  as  at  present  happens  under  the  existing  r^me. 

Upon  one  portion  of  his  Lordship's  letter,  suggesting  the  idea  of 
an  extension  rather  than  a  limitation  of  employers'  immunity,  a 
*^  Jurist "  pointed  out  in  the  columns  of  the  press  shortly  afterwaids 
that  such  an  extension  might  lead  to  very  remarkable  results., 
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"  Shall  the  employer/'  he  asks,  "  of  smaller  capital  or  of  no  capital, 
the  commission  merchant  whose  clerk  n^lects  to  insure,  the  writer 
whose  copyist  blunders  a  conveyance,  continue  to  be  liable  in 
damages  to  the  customer  or  client  whose  interests  he  imperils?" 
An  extension  of  immunity  would  necessarily  raise  such  difficulties. 
Qui  facU  per  alium  fadt  per  ««  is  a  regulation  the  learned  Judge 
considers  should  only  apply  in  cases  of  directly  authorized  acts, 
thus  cutting  out,  it  would  seem,  all  faults  of  omission,  and  remov- 
ing almost  all  the  grounds  upon  which  contracts  can  be  reduced  for 
non-compliance  with  terms  agreed  on  between  the  parties. 

Travelling  on,  the  writer  asks  pertinently,  "What  is  the  dif- 
ference between  the  neglect  of  a  pointsman  to  shift  the  points  and 
the  omission  of  a  merchant's  clerk  to  effect  an  insurance  in  time  ? 
In  either  case,  the  true  cause  of  the  blunder  is  neither  implied 
authority  nor  want  of  skill,  but  the  element  of  fallibility  in  human 
nature."    Tet  the  one  master  is  free,  the  other  is  liable. 

IMPLIED  CONTKACT. 

It  is  urged,  to  explain  this  anomaly,  that  a  workman  who  goes 
into  any  dangerous  employment  does  so  with  his  eyes  open,  that  he 
knows,  indeed  must  know,  the  risk  of  becoming,  say,  an  engine-driver 
or  a  collier,  but  that,  notwithstanding  this,  the  counter  benefits  of  the 
wages  and  so  forth  outbalance  all  drawbacks,  and  he  thus  volun-* 
tarily  faces  the  danger.  This,  of  course,  is  but  our  old  friend,  the 
doctrine  of  implied  contract ;  the  workman  is  in  fact  supposed  to 
have  bargained  to  risk  life  and  limb  at  so  much  per  hour,  or  day, 
or  week.  Here,  again,  the  mover  of  the  Bill  started  off  at  a  tangent, 
and  rushed  into  a  disquisition  upon  rates  of  wages  and  workmen 
drinking  champagne,  yet  the  real  point  was  put  to  one  side.  If 
this  implied  contract  be  really  an  entity,  and  if  workmen  do  get 
enhanced  wages  from  their  masters  for  enhanced  risks,  for  which 
these  wages  represent  compensation  in  case  of  loss  of  life  or  injury 
to  limb,  then  surely  there  can  be  no  hardship  in  saying  we  will 
invert  the  position  of  matters.  The  men  shall  no  longer  act  as  their 
own  insurers  by  such  an  implied  doctrine,  but  the  true  test  will  be 
applied,  the  master  will  undertake  the  risks,  and,  of  course,  if  your 
doctrine  is  a  sound  one,  the  wages  must  at  once  fall,  for  men  will 
then  be  saved  when  entering  the  dangerous  employment  from  the 
necessity  of  requiring  payment  of  what  is  truly  a  special  premium 
for  extra  risk.  This,  we  think,  is  the  proper  argument  which 
meets  the  "implied-contract"  theory;  and  it  has  the  advantage  of 
being  absolutely  fair,  because  unless  there  is  some  such  contract 
it  can  scarcely  be  denied  that  public  policy  requires  that  some 
means  of  compensation  must  be  found  to  meet  the  injuries  and 
risks  incurred  by  those  who  in  effect  are,  while  supporting  them- 
selves, supplying  the  nation  at  large  with  the  necessaries  and 
luxuries  of  life.  On  the  other  hand,  if  the  contract  does  in 
point  of  fact  raise  the  wages  of  these  classes  of  men,  there  is  no 
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doubt  that  it  will  come  to  the  same  thing  for  the  employers  in  the 
end. 

Again,  we  may  employ  another  test  for  this  doctrine  of  implied 
contract,  and  consider  what  actually  occurs  in  the  case  of  railway 
companies  under  the  law  as  it  at  present  exists,  of  their  liability  in 
damages  to  their  passengers  for  injuries  sufTered  by  them  when 
travelling.  However  carefully  the  erring  driver,  or  pointsman,  or 
guard  may  have  been  selected,  his  neglect  of  his  duties  for  a  few 
seconds  may  lead  to  the  accident,  and  incur  for  his  employers,  the 
railway  company,  the  liability  deemed  by  some  sO  unjust.  But 
the  basis  of  all  that  liability  as  regards  those  accidents  which  are 
capable  of  prevention  is  not  implied  contract  at  all ;  if  it  were 
so,  then  there  would  not  be  any  impossibility  in  a  company's 
making  a  bargain  with  its  passengers,  contracting  itself  in  point 
of  fact  out  of  the  bonds  of  the  contract  presumed  by  law  against 
it.  No  such  power  however  exists.  What  the  railway  com- 
pany undertakes  is  to  carry  its  passengers  to  their  destination 
safe,  at  least  against  such  accidents  as  may  be  preventable. 
That,  as  we  have  already  endeavoured  to  show,  is  not  equivalent 
to  an  insurance,  it  is  only  a  ^id  pro  quo,  something  in  return 
for  the  conceded  monopoly.  The  company  also  are  able  to  do  for 
their  passengers  what  it  is  quite  impossible  for  the  passengers 
themselves  to  do,  namely,  to  exercise  over  their  employ^  a  control 
and  superintendence  such  as  may  reduce  to  a  minimum  the  pre- 
ventable risks  of  the  journey. 

The  only  true  solution  of  the  difficulty  is  to  try  the  experiment, 
and  the  result  cannot  from  either  point  of  view  be  an  injustice. 
Let  it  be  tried,  and  we  cannot  but  think  that  the  whole  of  this 
doctrine  of  implied  contract  will  fall  to  the  ground ;  it  may  be 
admirable  to  behold,  and  indeed  it  may  be  essential  in  order  to 
argue  out  logically  the  legal  and  technical  position,  but  we  believe 
that  at  core  it  is  rotten.  Once  give  it  a  trial,  put  the  enhanced 
price,  the  premium  for  the  insurance,  upon  the  article  consumed, 
and  then  see  if  the  wages  of  the  workman  will  fall ;  if  so,  they 
are  getting  the  premium  now  in  wages,  and  will  then  practically 
pay  it  in  the  enhanced  **  insurance  charge,''  or,  if  the  wages  do  not 
fall,  the  masters  are  making  an  undue  profit ;  or,  last  of  all,  the 
public  are  burning  their  coals,  and  enjoying  their  necessaries  or 
their  luxuries  at  the  price  of  the  workmen's  lives  annually  sacri- 
ficed, for  which  nothing  is  being  paid.  If  either  of  these  last  is 
the  true  state  of  matters  let  us  see  it  ended,  let  us  stop  the  profit 
earned  at  such  a  cost,  and  earned  beyond  measure,  or  let  us  cheer- 
fully pay  what  must  be  paid  in  some  way  to  alleviate  the  sorrow, 
the  desolation,  and  the  penury  of  these  constantly-recurring 
calamities. 

Working  out  these  suggestions,  we  may  ask,  Who  are  the  in- 
surers? on  whoin  is  the  risk  to  fall  ? 

The  workmen  are  to  shift  the  responsibility  on  to  the  shoulders 
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of  the  masters^  and  to  suffer  no  diminiition  of  wages  thereby,  or  at 
least  will  suffer  none,  if  this  view  of  the  hollowness  of  the  doctrine 
comes  out  on  a  practical  experiment  We  say  by  all  means  let  the 
master  run  such  a  risk,  let  him  face  the  question  of  compensation, 
or  insurance,  for  that  indeed  is  the  fairer  and  truer  term,  and  we 
shall  soon  see  him  working  himself  dear.  It  is  easy  to  show  how 
.in  many  a  parallel  instance  this  has  been  done.  When,  for  example, 
a  shipper  insures  his  goods  at  sea,  or  writes  off  an  insurance  rate, 
and  becomes  his  own  insurer,  as  large  shippers  often  do,  is  it  to  be 
supposed  that  all  thU  premium  paid  or  money  written  off  comes 
out  of  his  pocket  and  diminishes  his  profit  ?  .  No  one  would  ven- 
ture to  maintain  such  an  absurdity  for  an  instant. 

Mr.  Lowe,  in  a  letter  addressed  to  the  Times^  took  up  this  ques- 
tion of  presumed  contract,  and  referring  to  the  case  of  Hvichesim  v. 
The  Yorh^  Netvcadle,  and  Benvick  Bailway  Co,,  decided  in  1850, 
quoted  the  following  sentence  as  the  true  basis  of  this  explanation 
for  the  immunity  of  employers  from  liability:  ** Hutcheson  knew 
when  he  engaged  in  the  service  that  he  was  exposed  to  risk  of 
injury,  not  only  from  his  own  want  of  skill  or  care,  but  also  for 
the  want  of  it  from  his  own  fellow-servant,  and  he  must  be  supposed 
to  have  contracted  on  the  terms  that,  as  between  himself  and  his 
master,  he  would  run  this  risk.  This  was  a  risk  which  Hutoheson 
must  be  taken  to  have  agreed  to  run  when  he  entered  into  the 
defendant's  service."  Mr.  Lowe's  letter  proceeds  to  indulge  in 
a  furious  onslaught  upon  the  judicial  bench,  which  appears  as 
unnecessary  as  it  is  inapposite.  Starting  upon  the  view  taken  by 
himself,  that  such  a  presumption  of  fact  is  "notoriously  false," 
he  indulges  in  a  tirade  against  those  who  pronounced  the  obnoxious 
decisions,  forgetful  that  there  is  really  something  to  be  said  for  the 
presumption,  and  that  there  is  at  least  the  undoubted  freedom  in 
the  choice  of  his  employment  left  to  every  man. 

We  do  not  believe  in  the  implied-contract  theory,  as  we  have 
already  indicated,  nor  do  we  think  it  would  stand  the  practical 
test  already  suggested,  but  that  does  not  justify  such  expressions 
as  we  now  quote :  "  The  law  may  no  doubt  annex  certain  duties 
and  liabilities  to  certain  positions ;  but  I  maintain  that  the  judges 
have  no  power  by  virtue  of  their  office  to  create  false  contracts, 
and  then  to  enforce  them  as  if  they  were  true.  To  do  so  is  not  to 
declare  the  law,  but  to  create  false  evidence  by  setting  up  a  pre- 
sumption of  fact  which  is  notoriously  untrue." 

REMEDY  BY  INSURANCE. 

A  "  Jurist,"  to  whose  letters  we  have  already  adverted,  puts  a 
much  stronger  case  in  a  much  fairer  way.  Instead  of  troubling  us 
with  questions  of  antiquity  or  romance,  he  comes  to  practical 
everyday  life,  and  he  asks  "whether  the  learned  Judge  is  quite  con- 
sistent when  he  asserts  in  his  letter  to  the  Times  that  Mr.  Mac- 
donald's  BiU  will  have  the  effect  of  ruining  trade  and  driving 
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Capital  out  of  the  coxintrj,  and  in  the  same  letter  inisists  that  a 
remedy  may  be  found  for  the  distress  and  suffering  resulting  Irom 
accidents  to  workmen  by  a  system  of  insurance  paid  for  by  the 
workmen  themselves  out  of  their  wages  ? 

"  *  Were/  he  says,  *  the  great  bodies  of  workmen  throughout  the 
land  to  lay  aside  a  trifling  part  of  their  weekly  wages  and  apply  it 
in  payment  of  premiums  limited  to  insurance  against  accident/ 
the  necessary  sums  might  be  provided  to  the  sufferers  or  their 
families.  I  have  before  me  the  prospectus  of  an  insurance  company 
of  this  kind,  which  undertakes  for  an  annual  premium  of  £2,  lOs., 
or  one  shilling  per  week,  to  insure  a  sum  of  £1000  in  case  of  death 
by  accident,  and  a  weekly  allowance  (limited  to  twelve  weeks)  in 
case  of  disablement  It  is,  however,  expressly  conditioned  .by  this 
company  that  the  insurer  on  these  terms  is  not  engaged  in  any 
occupation  exposing  him  to  unusual  risk,  and  I  should  not  be  sur- 
prised if  treble  premiums  were  .required  to  cover  the  special  risks 
to  which  the  miners  and  other  workmen  referred  to  in  the  passage 
quoted  are  exposed.  Three  shillings  per  week  is  a  considerable 
sum  for  a  working  man  to  lay  aside  for  life  insurance,  and  that 
insurance,  be  it  observed,  limited  to  death  or  disablement  by  acci-* 
dent,  for  so  the  learned  Judge  has  put  it  Indeed,  it  may  fairly  be 
questioned  whether  the  working  classes  are  not  better  advised 
in  subscribing,  as  almost  all  of  them  do,  to  such  benefit 
societies  as  the  Foresters  and  the  Oddfellows,  which  give  allow** 
ances  proportionate  to  the  subscriptions  of  members  payable  on 
death  or  sickness  from  whatever  cause.  But  assume  that  the  work- 
ing class  is  in  a  position  to  protect  itself  by  insurance,  how 
wealthy  that  class  must  be  if,  by  the  surrender  of  a  '  trifling  part ' 
of  its  income,  it  can  accumulate  a  purchasing  power  which  is 
assumed  to  be  beyond  the  reach  of  the  capitalist  class.  Can  this 
be  correct?  Can  it  seriously  be  supposed  that  capitalists  are  to  be 
ruined  or  driven  out  of  the  country  by  the  very  efibrt  to  provide 
for  claims  which  the  working  classes  can  themselves  insure  out  of 
the  superfluity  of  their  wages  ?  It  is  generally  understood  that 
the  sum  annually  paid  in  wages  in  this  country  bears  but  a  small 
proportion  to  the  interest  of  the  fixed  and  floating  capital  embarked 
in  trade."  This  is  certainly  meeting  the  difficulty  face  to  face,  but 
still  it  cannot  be  denied  that  the  workman's  side  alone  is  too  much 
looked  to ;  we  doubt  what  is  stated  as  to  the  small  proportion 
wages  bear  to  capital,  and  we  must  remember  that  the  surrender 
of  even  a  trifling  part  of  the  income  of  the  many  means  a  very 
important  element.  It  is  the  million  who  make  every  enterprise 
pay,  not  the  specially  favoured,  however  highly  they  may  be 
eharged  for  their  advantages.  Take  for  example  the  passen- 
gers in  railways,  or  the  visitors  who  go  to  the  Crystal  Palace, 
or,  more  familiax  still,  our  penny  post  The  small  contributions  of 
the  many  will,  as  a  rule,  tell  more,  will  go  further,  ay,  and  will 
produce  a  lax^er  sum,  than  the  heavy  contributions  of  a  more 
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limited  bod  j.  It  is  not  so  wabar  to  oondude  thai  capital  may  be 
aerionslj  crippled  hy  such  a  liability  if  imposed  upon  it,  and  if 
imposed  wiUioat  any  means  of  lightening  the  weight  of  the 
bnrden.  Nor,  again,  wonld  it  be  jnst  to  compel  employers  alone 
to  contribute  to  an  insurance  fund,  iriiateTer  they  might  or  may 
Toluntarily  do.  It  seems  as  if  the  mode  suggested  wo^d  scaicefy 
meet  the  difficulty,  but  Tezy  recently,  at  a  meeting  of  the  Nationd 
Association  for  the  Promotion  of  Social  Science,  held  in  London, 
the  idea  thrown  out  by  Lord  Shand  in  his  letter  to  the  Tinus 
merely  as  one  of  insurance,  without  any  distinct  method,  was  more 
fully  explained  by  the  learned  judge  who  presided,  when  an 
elaborate  and  able  paper  was  read  by  Mr.  Brown,  Q.C.,  on  the 
'  subject 

{Tq  he  eomtimmed,) 
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Although  during  the  last  few  months  there  have  not  been  many 
decisions  of  interest  to  the  profession  at  large,  periiaps  not  even  the 
usual  number,  yet  some  points  of  considerable  importance  and 
interest  have  been  settl^  The  case  of  the  Locality  of  CaUan, 
which  was  heard  before  the  whole  Court,  and  decided  on  January 
12th,  raised  some  questions  of  moment  r^arding  Teinds ;  and  the 
case  of  the  Locality  of  Springbum  on  March  2nd  was  an  important 
one  in  the  same  branch  of  our  law. 

In  the  Locality  of  Calton  the  majority  of  the  whole  Court  (no  less 
than  five  judges  dissenting)  held  that  lands  which  were  part  of  the 
city  of  Glasgow,  and  were  occupied  entirely  by  streets,  buildings, 
and  their  accessories,  and  whereof  the  teinds,  moreover,  were  un- 
valued, were  not  exempted  from  the  payment  of  teind,  though  no 
stipend  had  ever  been  localled  on  them,  and  though  for  seventy 
years  they  had  not  been  included  in  the  localities  of  the  parish. 
The  common  agent  proposed  to  include  in  the  locality  as  at  present 
depending  the  lands  thus  covered  with  buildings,  and  to  place  a 
value  of  £5  per  acre  upon  them,  taking  that  as  the  fair  average 
value  of  such  lands  as  were  employed  for  agricultural  purposes  in 
the  neighbourhood.  The  probable  rent  which  these  lands,  if  put  to 
agricultural  purposes,  would  have  yielded  must  be  taken,  the  Court 
said,  as  the  basis  of  any  calculation  for  ascertaining  the  amount  of 
the  teind,  and  for  any  scheme  of  localling  stipend.  The  mode  of 
occupation  did  not  signify,  it  being  observed  that  this  decision  was 
merely  the  carrying  out  of  what  was  said  in  two  former  cases — 
OleTUyon  v.  Clark  in  1842  (5  D.  69),  and  Learmonth  v.  The  City  of 
JEdinburgh  in  1859  (21  D.  890).  In  the  first  of  these  cases  the 
lands  were  wholly  in  pasturage  and  had  never  been  tilled,  yet  they 
were  held  subject  to  a  valuation  at  one-fifth  of  the  rent;  no  dis- 
tinction was  made  between  these  pastoral  lands  and  those  wholly 
or  partially  agricultural,  for  all  were  deemed  to  fall  under  the  Acts 
of  1633.    In  the  second  case  the  question  was  ndsed  as  to  Brunts- 
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field  links  and  the  Meadows,  with  the  like  result  of  their  being 
liable  if  held  to  be  teindable,  though  the  various  servitudes  of  golf- 
ing, bleaching,  and  walking  might  have  prevented  their  use  for 
agricultural  purposes.  Along  with  this  question  there  naturally 
arose  also  in  the  Calton  case  a  cognate  point  turning  upon  the 
interpretation  of  the  Teind  Valuation  Acts.  For  the  objectors  it 
was  maintained  that  these  statutes  had  not  enlarged  the  estate  of 
teind,  and  that  accordingly  the  rights  of  the  titular  were  limited  to 
one-fifth,  not  of  the  rent  of  all  land  whatever  the  mode  of  its  occu- 
pation, but  of  the  agricultural  rent,  if  there  were  any  such.  This 
view  was,  however,  rejected,  and  it  has  now  been  settled  that, 
whereas  before  1633  teinds  comprised  a  tenth  of  the  teindable  pro- 
duce, since  that  one-fifth  of  the  rent  forms  the  basis  for  estimating 
them.  The  broad  question  then  which  the  Locality  of  Calton  has 
settled  may  be  said  to  be  this — ^that  lands  because  they  cease  to 
produce  teindable  fruits  do  not  cease  thereby  to  be  teindable,  and 
cannot  consequently  obtain  exemption  from  payment  of  stipend 
in  the  final  adjustment  of  a  locality. 

The  second  case  in  Teinds  to  which  attention  may  be  called  was 
decided  on  2nd  March,  and  is  reported  as  the  Locality  of  Springbum. 
There  the  common  agent  had  allocated  a  part  of  the  stipend  upon 
the  Board  of  Police  in  Glasgow  as  proprietors  of  certain  streets. 
The  Police  Board  maintained  that  streets  were  not  teindable  subjects 
at  all,  but  this  question  was  not  decided  by  the  Court,  for  the  case 
was  decided  upon  the  view  that  the  Board  of  Police  were  not  heri- 
tors, and  could  not  therefore  be  properly  localled  upon.  The  Lord 
Justice -Clerk,  however,  at  advising,  indicated,  without  absolutely 
expressing  an  opinion,  that  streets  were  merely  valuable  as  accesses 
to  the  properties  adjoining  them,  and  as  such  lent  a  value  to  those 
properties.  Lord  Ormidale  added  his  opinion  that  in  the  amounts 
localled  upon  these  properties  the  value  of  the  accesses  must  neces- 
sarily have  been  considered.  Beference  having  been  made  in  the 
course  of  the  debate  to  railways,  it  was  also  pointed  out  from  the 
Bench  that  the  former  are  entirely  in  a  different  position  from 
public  streets,  and  that  the  position  was  well  illustrated  by  a  com- 
parison with  roads  in  rural  districts,  which,  though  part  of  the 
subject  let,  are  not  included  in  teindable  land. 

The  summons  of  poinding  of  the  ground  raised  in  the  case  of 
Heroey,  May  16,  has  decided  as  regards  feus  that  the  composition 
payable  on  the  entry  of  a  singular  successor  is  a  debitum  fumdi 
where  the  feu-contract  stipulates  that  such  payments  "  should  be 
declared  real  burdens."  It  must  accordingly  be  regarded  not  in  the 
light  of  a  collateral  personal  obligation,  but  as  inherent  in  the 
reserved  right  of  the  superior,  and  therefore  the  sum  due  in  such 
circumstances  is  properly  recoverable  by  an  action  in  this  form. 

Among  the  questions  of  process  which  have  been  recently  raised 
may  be  cited  that  of  The  Duke  of  Athole  v,  i7o5er^«on,  June  4,  where 
it  was  laid  down  by  the  Lord  President  that  the  Court  would  grant 
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a  warrant  of  citation  against  a  witness  having  his  oidinary  residence 
in  Scotland  where  there  was  merely  the  slightest  suggestion  of  his 
having  any  material  evidence  to  give.  In  the  particular  instance 
there  was  only  a  general  allegation  of  condonation,  but  the  warrant 
was  granted.  Again,  in  the  case  of  Sumner  v.  MiddUton,  June  6» 
the  Court,  sitting  as  a  Court  of  Exchequer,  gave  expenses  against 
the  Excise  in  a  case  irregularly  stated  for  their  opinion  (7  &  8  Geo. 
rv.  c.  53,  §  84),  the  case  being  stated  after  judgment  had  been  pro^ 
nou];iced  by  the  Justices  at  Quarter  Sessions,  and  not  ex  praprie 
motu  of  that  Court,  but  merely  on  the  crave  of  the  appellants,  the 
Excise.  In  a  petition  {Sdeuard,  June  5)  the  liquidator  of  a  public 
company  registered  under  the  Companies  Acts  1862  and  1867,  and 
which  was  in  course  of  being  wound  up  voluntarily,  obtained  a 
decree  to  enforce  certain  calls  he  had  made  on  the  shareholders. 
The  Court  granted  the  prayer  of  the  petition  without  making  any 
order  for  intimation.  This  course  is,  we  believe,  not  without  pre- 
cedent previously,  but  the  occasions  on  which  it  has  been  adopted 
have  been  very  few. 

In  Oray  v.  Broum,  June  19,  the  Court  inserted  in  an  issue  for 
trial  of  an  action  of  damages  for  seduction  these  words :  "  Whether 
.  .  .  the  defender  courted  the  pursuer,  and  professed  honourable 
intentions  towards  her;  and  whether  by  means  of  such  courtship 
and  professions  the  defender  seduced  the  pursuer,"  etc. 

Our  old  friend  *'  alimentary  ^  has  made  his  appearance  again  with 
the  effect  of  maintaining  his  position  absolutely  intact.  In  Dvthie'e 
Tnistees,  June  5,  a  special  case  before  the  Second  Division,  an 
alimentary  annuity  was  left  to  the  testator's  sister,  with  a  liferent 
merely  of  the  residue  of  his  estate  otherwise  disposed  of  in  fee. 
Subsequently,  by  codicil,  the  fee  of  the  whole  residue  was  given 
absolutely  to  the  sister,  but  the  alimentary  annuity,  it  was  decided, 
did  not  lapse  by  implied  revocation,  and  the  trustees  were  bound 
to  secure  it  as  directed  over  the  heritable  property  before  denuding 
in  favour  of  the  residuary  legatee.  It  so  happened  that  in  the 
particular  case  the  residue  was  a  very  large  one,  relatively  at  least 
to  the  amount  of  the  annuity,  but  that  does  not  impair  the  value 
of  the  protective  word  which  by  limiting  the  right  secured  to  the 
annuitant  absolutely  as  long  as  she  lived  this  income,  whatever 
misfortune  might  befall  her  as  regards  the  rest  of  her  means. 

A  very  interesting  question  arose  in  Barr  v.  Cochrane,  June  8. 
The  proprietor  of  a  landed  estate  let  a  farm  to  certain  tenants  on  a 
lease  whereby  he  bound  himseU  to  put  certain  houses,  etc.,  into 
good  and  sufficient  repair.  A  year  afterwards  he  sold  tiie  estate, 
before  he  had  executed  these  repairs,  and  the  tenants  called  upon 
the  purchaser  to  implement  his  predecessor's  bargain;  the  seller 
thereupon  admitted  his  liability,  and  obliged  himself  to  cany  out 
his  undertaking  with  the  tenants,  but  subsequently  settled  with 
them  by  a  cash  payment,  and  obtained  a  discharge  from  them.  In 
these  circumstances  the  purchaser  raised  an  action  against  the 
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seller  to  compel  him  to  elecute  or  pay  the  expense  of  executing 
the  repairs.  The  Court  held,  though  with  one  dissentient  voice* 
that  the  only  creditors  in  the  obligation  were  the  tenants,  and 
although  the  case  was  somewhat  special,  owing  to  an  almost  con* 
elusive  sentence  in  one  of  the  purchaser's  letters,  that  it  was  "  not 
me,  but  Inch  and^ark  (the  tenants),  you  must  satisfy;*'  still,  a  part 
from  that,  it  must  be  remembered  that  in  the  lease,  upon  which 
alone  the  whole  claim  could  be  based,  these  very  stipulations  were 
not  on  the  lessor's  but  on  the  lessee^s  side,  and  could  be  enforced 
only  by  the  latter.  They  having  discharged  their  claim,  it  is  not 
easy,  as  the  Lord  Ordinary  observed  in  his  note,  to  see  that  the  pur- 
Chaser  could  have  any  right  to  enforce  this  portion  of  the  contract 
It  may  be  true  that  he  would  have  been  more  benefited  by  the 
insistance  of  the  tenants  on  the  fulfilment  of  the  bargain,  still  that 
in  itself  afibrded  no  ground  of  action. 

Tet  another  question  as  to  repairs  under  a  lease  of  land  was 
decided  in  the  case  of  Batday  v.  NtUcm,  June  12,  where  a  lease 
containing  a  clause  declaring  that  additions  and  repairs  on  farm 
buildings  should  be  executed  in  a  manner  to  be  approved  by  the 
lessor,  was  held  to  imply  an  obligation  on  his  part  to  carry  them 
out,  although  there  was  nothing  in  the  lease  obliging  either  lessor 
or  lessee  to  execute  the  additions  and  repairs,  nor  any  specification 
of  what  thev  were  to  include.  A  remit  accordingly  was  made  to  a 
man  of  skill  to  report  what  it  was  necessary  should  be  done. 

The  First  Division  have  decided  under  the  Poor  Law  Act  (8  &  9 
Yici  c.  83)  the  case  of  Anderson,  June  12,  in  the  following  circum-* 
stances :  A  child  received,  in  1873,  relief  from  the  parish  in  which 
she  was  born  and  was  at  the  time  residing.  Her  father,  an  able- 
bodied  man,  had  at  the  time  no  Scottish  settlement,  but  was 
residing  in  an  adjoining  parisL  This  having  come  to  the  know* 
ledge  of  the  poor-law  cSScials  in  the  relieving  parish,  they  gave  the 
statutory  notice  in  August  1874  to  the  parish  where  the  pauper's 
father  was  residing,  and  where,  shortly  prior  to  the  'notice,  he  had 
acquired  a  settlement,  claiming  relief  from  them,  though  the  father 
had  not  himself  received  aid,  nor  would  have  been  entitled  to 
receive  it  for  his  child.  The  father  very  soon  after  the  notice  had 
been  given  refused  to  take  and  maintain  his  child,  though  it  was 
also  admitted  that  the  parish  of  his  settlement  had  not  taken  anv 
steps  to  remove  the  chUd  or  to  maintain  it  The  relieving  parish 
raised  an  action  for  repayment  of  the  expense  incurred  by  it  for 
maintenance  from  the  date  of  the  statutory  notice,  and  the  Court 
held  that  the  parish  of  the  father^s  settlement  was  liable.  It  was 
pointed  out,  however,  that  the  delicacy  of  the  case  turned  upon  the 
fact  that  the  father  was  not  an  object  himself  of  parish  relief,  and 
that  properly  the  duty  of  maintenance  fell  upon  him.  Accordingly, 
the  statutory  notice  having  been  given,  the  relieving  parish  was 
absolved  from  anything  further,  and  the  parish  of  the  father's  settle- 
ment, having  him  resident  within  its  bounds  and  readily  accessible, 
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should  have  taken  steps  to  compel  him  to  do  his  duty.  The  Act, 
moreover,  gives  the  relieving  pmsh  an  alternative  in  proceeding  to 
recover  what  it  has  expend^,  either  the  parish  of  settlement  or  the 
parents  heing  liable. 

On  Saturday,  June   15,  the  Second  Division  decided  a  case 
(Kidsion  v.  If  Arthur  A  Co),  which,  although  perhaps  it  may  not 
have  added  much  to  our  law,  yet  is  interesting  from  the  very  cir- 
cumstances by  which  the  judgment  was  chiefly  determined.    The 
litigation  arose  out  of  a  collision  in  the  river  Clyde  between  two 
steamers.    One  vessel  had  grounded  right  across  the  channel  near 
to  the  side,  and  the  other  steamer  attempted  during  the  night  to 
pass  between  the  grounded  vessel  and  the  bank,  and  accordingly 
ran  into  and  destroyed  her.    The  point  at  issue  was  whether,  in 
exhibiting  as  she  did  the  single  light  directed  by  the  Board  of  Trade 
B^;ulations  (Art.  7)  in  the  case  of  vessels  ^  at  anchor  in  roadsteads 
or  fairways,"  the  captain  of  the  stranded  steamer  had  sufficiently 
warned  all  comers  of  the  true  state  of  matters.    The  Court  held 
that  he  had  not  done  so,  and  that  he  had  failed  to  take  the  pre- 
cautions required  in  the  special  circumstances,  thereby  transgressing 
the  instructions  of  another  article  of  the  Simulations  (the  20th), 
and  that,  in  point  of  fieu^t,  the  crew  of  the  approaching  steamer 
were  led  to  suppose  that  the  light  indicated  merely  the  presence  of 
a  small  boat  riding  at  anchor.    The  case  was,  however,  further 
complicated  by  the  fact  that  the  owners  of  the  vessel  damaged  by 
the  collision  with  the  grounded  ship  proceeded,  not  merely  against 
the  owners  of  that  ship,  but  also  against  the  Clyde  Trustees,  whom 
they  alleged  to  be  bound  by  the  various  Acts,  and  by  their  own 
Begulations,  to  remove  from  the  harbour  any  ^  wreck  or  obstruc- 
tion" (Sbrbour,  Docks,  and  Piers  Clauses  Act,  1847,  sec.  56). 
It  was  said  the  trustees,  by  sending  an  official  on  board  and 
taking  precautions,  had  become  responsible,  all  the  more  so  as  they 
were  levying  tolls  for  the  very  duty  in  question,  and  that  the 
greater  duty  imposed  by  the  Act — that  of  removal — included  the 
lesser  duty  of  properly  lighting  the  vessel  at  night    The  Judges, 
however,  refused  to  give  effect  to  these  contentions;  and  it  was 
pointed  out  that  for  one  thing  the  Act  cited  against  the  trustees 
did  not  apply,  as  the  place  where  the  collision  occurred  was  some 
miles  from  the  harbour,  docks,  and  piers  of  Glasgow,  and  also  that 
the  grounded  vessel,  which  was  expected  to  float  at  the  next  tide, 
was  under  the  control  of  her  own  officers  and  crew.      The  trustees 
neither  had  exceeded  the  powers  nor  failed  in  their  duties.   It  may 
be  a  long  time  before  any  similar  question  arises  as  to  the  lights  to 
be  exhibited  by  a  grounded  vessel,  but  the  decision  now  pronounced 
is  in  accordance  with  what  every  one  must  think  the  means  of 
safety;  for,  by  employii^  only  one  light,  it  is  impossible  for  the 
captain  of  any  approaching  ship  to  know  the  length  or  direction  in 
which  the  obstade  may  be  placed  as  compared  with  his  own  vessel 
It  must,  however,  be  remembered  that  even  an  anchored  vessel. 
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unless,  of  course,  tochored  both  fore  and  aft,  will  swing  round  with 
the  tide,  and  be  at  certain  hours  for  a  short  time  at  right  angles  to 
its  normal  position ;  and  this  consideration,  coupled  with  what  has 
occurred,  may  perhaps  lead  to  a  change  in  the  Board  of  Trade 
Begulations,  whereby  all  stationeury  vessels,  whether  anchored  or 
aground,  above  a  certain  length,  shall  be  required  to  exhibit  two 
lights,  one  forward  and  the  other  at  the  stem,  while  smaller  vessels 
within  the  limit  of  length  might  show  (me  light  amidships.  Such 
a  provision  would  enable  an  approaching  vessel  readily  to  judge  of 
the  amount  of  fairway  clear,  and  so  forth. 


JRepart  upon  the  Vital,  SocicU,  and  Economic  Statistics  oj  Gla^sgov) 
f<yr  1877.    By  Wm.  West  Watson,  F.S.S. 

Mr.  Watson,  the  City  Chamberlain,  has  for  many  years  issued 
valuable  reports  on  the  Social  Statistics  of  Glasgow.  Apart  from 
local  statistics,  these  reports  contain  so  much  of  general  character 
that  we  have  for  some  years  considered  it  proper  to  notice 
them.  Statistics  have  generally  a  forbidding  aspect;  but  Mr. 
Watson  treats  his  subjects  with  an  ardour  and  a  love  that  have 
made  them  interesting  to  every  reader.  In  place  of  a  dry  array  of 
bare  figures,  he  contrives  to  dress  them  with  fancy,  and  occasionally 
with  dry  humour.  As  a  specimen  we  quote  his  exordium  for  last  * 
year's  Report,  which  gives  a  very  graphic  picture  of  the  year  1877, 
now  consigned  to  the  past : — 

"The  passing  away  of  the  year  1877  is  an  event  that 
will  not  leave  behind  it  any  amount  of  inconsolable  regret 
if  compared  with  the  corresponding  occurrence  in  any  of 
many  recent  years.  Commercial  disasters  at  home  and  abroad ; 
crippled  manufacturing  enterprise ;  a  shipowning  interest  as  well 
as  a  shipbuilding  interest  unsatisfactorily  employed;  a  late  and 
most  disheartening  harvest;  and  beyond  all  these,  the  wretched 
spectacle  and  the  degrading  influence  of  a  meaningless,  brutal, 
desolating  war ;  these  certainly  are  not  the  elements  that  conduce 
to  suggest  a  record  of  pleasurable  memories  ;  and  yet,  as  if  this 
accumulation  of  distressing  influences  were  insufficient  to  complete 
the  weary  burthen  of  each  passing  day,  there  has  been  artificially 
superadded,  and  largely  within  our  own  locality,  what  is  euphe- 
mistically styled  a  contest  between  Capital  and  Labour ;  a  con- 
test with  regard  to  which  how  many  masters  are  there,  and  how 
infinitely  more  workmen  are  there,  who,  if  the  truth  were  boldly 
told,  might  very  possibly,  and  yet  with  equal  accuracy,  describe  it 
in  language  perhaps  somewhat  less  elegant,  although  may  be  more 
expressive.  Indeed,  the  only  great  redeeming  feature  seems  to  be 
— and  it  would  be  strange  if  there  were  no  break  in  so  thick  a 
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Under  each  head-word  or  title  appear  iu  laige  capitals  the  snb- 
.  divisions  of  the  subject ;  but  as  the  majority  of  cases,  though  be- 
longing more  particularly  to  one  title,  may  be  indirect  authorities 
on  many  others,  the  compilers  have  prepared  short  rubrics,  which 
'  form  "  cross  references  "  under  the  difierent  titles  with  which  they 
have  any  indirect  connection.  Appended  to  each  of  these  short 
rubrics  is  the  reference  to  the  title  under  which  it  will  be  found 
at  full  length.  This  is  a  most  useful  feature  in  the  Digest,  and 
will  save  a  great  deal  of  trouble  in  consulting  the  volume.  The 
arrangement  of  the  cases  is  generally  chronological,  but  when  two 
or  more  cases  bear  upon  the  same  point  they  are  put  together,  so 
that  when  the  reader  has  found  a  case  containing  the  point  he 
wishes  to  find,  he  can  rely  on  getting  all  the  other  cases  containing 
exactly  the  same  point  immediately  below  without  having  to  hunt 
further  through  the  columns.  In  addition  to  the  references  to  the 
authorized  series  of  reports,  the  references  to  the  ScMitk  Jurigt 
are  also  given  in  every  instance  where  the  case  was  reported  in 
that  peri^icaL  A  selection  of  the  cases  which  have  been  reported 
only  in  the  Secttish  Law  Beporter  for  the  last  ten  years  has  also 
been  given,  and  adds  much  to  the  usefulness  of  the  work.  As 
regards  the  re-arrangement  of  the  titles  we  must  refer  the  reader  to 
the  preface,  which  contains  an  admirable  exposition  of  the  plan  on 
which  the  Digest  has  been  formed.  We  may  mention  as  a 
specially  useful  feature,  that  when  a  decision  is  no  longer  directly 
applicable  as  a  precedent  in  consequence  of  subsequent  statutory 
enactment,  attention  has  been  directed  to  the  fact  by  a  note  to  the 
rubric  or  by  quoting  the  section  of  the  statute  in  the  text. 

We  have  said  enough,  we  think,  to  show  that  this  Digest  is  a 
great  improvement  on  its  predecessors.  So  far  as  we  have  ex- 
amined the  first  part,  it  is  conspicuous  for  the  thorough  way  in 
which  each  title  has  been  treated.  We  may  notice  the  work  more 
in  detail  when  the  remaining  two  numbers  are  published,  which  will 
be,  we  understand,  in  a  few  weeks ;  meanwhile  we  can  congratulate 
the  compilers  on  having  produced  a  Digest  which,  for  completeness 
of  information  and  clearness  of  arrangement,  is  second  to  none. 

Styles  of  Deeds  and  TnstmmerUs.  Adapted  ft'om  the  Second  Edition 
of  the  Styles  of  the  late  John  Hendry,  W.S.  By  John  T. 
Mowbray,  LL.D.,  W.S.    Edinburgh :  Bell  &  Bradfute.    1878. 

Since  tlie  last  edition  of  Mr.  Hendry's  well-known.  Styles  was 
published  two  Acts  have  been  passed  which  have  materially  altered 
the  provisions  in  reference  to  Land  Bights.  These  were  the  "  Titles 
to  Land  Consolidation  (Scotland)  Act,  1874,"  and  the  "  C!onveyanc- 
iug  Act"  of  .the  same  year.  Dr.  Mowbray,  keeping  these  important 
statutes  in  mind,  as  also  the  Begistration  of  Leases  Act  &[  1857, 
and  the  amendment  on  it  of  last  year,  has  compiled  a  specimen  of 
the  various  deeds  which  those  Acts  affect^  which  cannot  but  be  of 
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the  greatest  service  to  the  conveyancing  practitioner.  A  'short  in- 
troduction states  in  a  lucid  and  succinct  way  the  solemnities  which 
are  now  required  in  the  execution  of  writs ;  this  is  followed  by  a 
vast  variety  of  deeds  under  the  Acts  above  mentioned :  so  full  and 
complete  is  the  list  that  we  are  sure  that  the  practitioner  need  never 
look  in  vain  for  what  he  wants  on  the  subject.  With  such  a  guide 
as  Dr.  Mowbray,  too,  he  may  be  perfectly  certain  that  he  will  not 
be  misled.  There  are  also  given  some  supplementary  styles,  includ- 
ing those  of  articles  and  conditions  of  roup  of  heritable  subjects, 
and  mandates  for  expediting  services.  The  appendix  contains  the 
text  ad  longam  of  the  diflTerent  Acts  referred  to  in  the  body  of  the 
book  The  whole  work  exhibits  an  amount  of  painstaking  and 
conscientious  labour,  which,  along  with  the  well-known  erudition 
of  the  learned  editor,  makes  it  one  which  may  be  thoi'oughly 
depended  on.  It  needs  no  words  of  ours  to  commend  it  to  the 
profession ;  to  all  in  practice  it  will  be  found  indispensable. 


(Dbilu^« 


M.  N.  Macdonald  Hume,  Esq.,  W.S. — ^We  regret  to  have  to 
announce  the  death  of  this  venerable  and  highly  respected 
member  of  the  profession,  which  took  place  at  his  residence  in 
Edinburgh  on  the  7th  ult  In  a  notice  of  the  deceased  gentleman 
the  Edinburgh  Courant  says : — 

'<  Matthew  Norman  Macdonald  was  bom  early  in  the  last  decade  of  the 
eighteenth  century,  and  was  one  of  a  family  of  sixteen,  who  were  the  children 
of  the  Laird  of  Scalpa,  an  island  in  the  Hebrides,  off  the  south-east  coast  of 
Skye.  Dr.  Johnson,  in  the  course  of  his  Highland  wanderings,  visited  the 
island,  and  remained  a  night  under  the  hospitable  roof  of  the  proprietor.  Mrs. 
Macdonald,  the  wife  of  the  old  laird,  is — or  was  till  lately — remembered  with 
feelings  of  great  veneration  and  respect  by  a  few  of  the  inhabitants  of  the 
district  It  was  here  that  young  Macdonald  was  bom,  and  here  he  8j>ent  his 
youthful  days,  laying  in  a  store  of  physical  energy  wnich  stood  him  in  good 
stead  through  life.  He  excelled  in  all  manly  exercises,  and  few  could  boast  of 
such  an  atmetic  frame.  This  being  the  case,  it  is  no  wonder  that  he  looked 
forwud  to  a  military  career,  the  more  especially  as  all  his  brothers  had  entered 
the  army  as  a  profession.  Actiuc;,  however,  on  the  wishes  and  advice  of  his 
father,  he  assumed  the  pen  instead  of  the  sword  ;  and  after  spending  some  time 
at  the  universities  of  Aberdeen  and  Glasgow,  came  to  Edmburgh,  where  he 
was  admitted  a  member  of  the  Society  of  Writers  to  the  Signet  in  1815. 
Unlike  many  men,  to  activity  of  body  he  united  an  equal  amount  of  activity 
of  mind,  and  for  many  years  there  was  no  man  who  worked  harder  in  his 
profession.  In  1846,  however,  a  severe  illness,  in  which  his  life  was  despaired 
of  by  some  of  the  most  eminent  medical  men  of  the  day,  warned  him  that  such 
assiduous  labour  must  be  given  up ;  and  from  that  time  we  believe  he 
relinquished  the  practice  of  nis  profession.  He  entirely  recovered  from  his 
serious  illness,  ana  lived  till  within  a  very  recent  time  in  perfect  possession  of 
health.  For  about  two  years  previous  to  his  death  he  suffered  severely  from 
neuralgia,  which  was  borne  with  a  fortitude  and  patience  truly  exemplary. 
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^  In  his  chahu^ter  Mr.  Macdonald  miited  laaa^  6i  the  bM  £eatare8  of  the 
Highland  gentleman  of  the  old  BchooL  Somewhat  reBerved  in  manner,  it  was 
not  until  one  got  below  the  surface  that  the  noble  and  sterling  heart  of  the 
man  was  found.  Simple  and  unostentatious,  the  amount  of  good  which  he  has 
done  during  his  life  will  probably  never,  in  this  world,  be  Xnown,  but  many 
will  feel  that  in  his  death  tiiey  haye  lost  a  true  and  fiuthfol  friend  and  help^. 
More  especially  will  his  loss  be  felt  by  the  congregation  of  the  Catholic 
Apostolic  Church,  of  which  he  was  from  its  first  formation  a  steady  and 
influential  adherent  and  office-bearer.  In  him,  too,  the  Society  of  Writers  to  the 
Signet  loses  its  oldest  member,  and  the  same  may  be  said  of  the  Royal  Company 
of  Archers,  which  body  he  joined  in  1813.  Though  not  of  late  years  ever  seen 
at  Archers'  Hall,  he  was  when  young  a  r^[ular  attendant  there,  and  an 
excellent  shot.  He  was  also  a  member  of  the  Mid-Lothian  Yeomanry,  and 
carried  the  colours  of  the  regiment  upon  the  occasion  of  the  visit  of  Qeoige  IV. 
to  Edinburgh  in  1822.  His  handsome  figure  and  manly  bearing— accustomed 
as  he  had  been  to  riding  all  his  life — attracted  particular  attention  on  that  day, 
as  some,  perhans,  but,  uas^  how  few  !  may  still  remember. 

^  Altnough  during  his  long  life  he  never  took  any  very  prominent  part  in 
public  questions  or  politics,  Mr.  Macdonald  was  throughout  a  strong  Conserva- 
tive. He  was  more  than  usually  well  informed  in  uL  matters  p^iaining  to 
literature  and  art,  and  we  will  venture  to  say  that  few  men  have  read  more 
than  he  did.  Up  to  the  end  of  his  life  he  retained  his  fondness  for  books,  and 
the  information  thus  acquired,  together  with  the  reminiscences  of  his  own  long 
life,  rendered  him  a  companion  such  as  is  rarely  met  with. 

'*  The  deceased  gentleman  was  thrice  manied.  First,  early  in  life,  to  Miss 
Pinnan,  who  died  about  1828  ;  then  in  1831  to  Miss  Grace  Hay  of  Hayston, 
who  died  in  1836  ;  and  in  1843  he  married  Miss  Agnes  Hume,  a  daughter  of 
Baron  Hume.  On  this  lady  succeeding  her  sister  in  the  property  of  Ninewells, 
Mr.  Macdonald  assumed  the  name  of  Hume  in  addition  to  his  own.  It  may 
be  also  mentioned  that  through  Miss  Hume  he  got  the  coUection  of  pictures 
which  belonged  to  her  father.  The  collection  remains  unbroken,  and  contains 
some  veiv  valuable  specimens  of  art 

*'  Mr.  Macdonald  is  survived  bv  several  of  his  family.  His  eldest  won.  by  his 
second  wife  is  Lieutenant-Colonel  of  the  5th  Fusiliers,  and  the  youngest  son 
by  the  same  marriage  is  the  nresent  Solicitor-General  of  Scotland. 

''  Thus  has  passed  away  a  life  full  of  fragrant  memories  and  recollections  of 
the  past.  It  was  the  Mfe  of  one  who  was  the  representative  of  a  school  now 
fast  passing  away,  and  of  which  we  in  our  day  will  never  see  the  like.  The 
quahties  which  he  possessed  may  not  be  extinct,  but  amidst  the  changed 
conditions  of  life  it  is  rare  indeed  to  find  them  united  in  one  individual.  Of 
vulgar  fame  and  renown  he  had  indeed  none,  but  his  name  and  deeds  of  kind- 
ness will  be  remembered  in  many  a  heart  long  after  the  streets  of  this  city,  in 
which  for  so  Um^  a  time  he  had  his  home,  will  have  for^g^tten  the  figure  of 
that  noble  old  Highland  gentleman  who  has  now  gone  to  ms  rest" 


^he  Manth. 


THE  GOVERNMENT  AND  THE  COURT  OF  SESSION. 

It  is  the  law  of  the  land  that  there  shall  be  four  Judges  in  each 
Division  of  the  Court  of  Session,  and  a  Depute-Clerk  attached  to 
each  Lord  Ordinary  in  tlie  Outer  House;  and  yet  the  Second 


I 


Division  haa  for  a  year  aoEid  a  h^If  numbered  only  thiee  Judges, 
and  Lord  Croighill's  Court  has  for  two  months  been  without  a 
Depute-Cletk.  This  simple  statement  discloses  a  plain  abuse; 
either  the  law  is  wrong  and  ought  at  once  to  be  altered^  or  it  is 
right  and  ought  at  once  to  ba  obeyed.  Government,  as  the  principal 
law-maker,,  ought  to  be  the  last  law-breaker,  and  it  is  Government, 
that  is  the  culprit  here. 

We  do  not  propose  to  enter  on  tiie  vexed  question  whetiier  there 
is  room  for  a  reduction  in  the  number  of  Supreme  Judges  in  Scot-; 
land.  We  should  certainly  have  thought  that  a  longer  experience 
of  the  great  reform  in  judicial  prooedure  which  took  place  in  1868 
was  required  before  any  such  question  could  be  fairly  determined. 
But  allow^ig,  for  the  sake  of  argument,  that  one  or  even  two 
Ju^es  might  be  struck  off  without  detriment  to  the  public  service, 
it  is  surely  not  in  the  Inner  House  that  the  operation  should  be 
p^ormed.  The  work  of  the  Inner  House  has  been  greatly 
increased  by  recent  legislation,  and  at  present  it  is  the  part  of 
the  judicial  machinery  which  is  working  up  to  its  fullest  power. 
Moreover,  the  Law  Courts  Commission  in  1870  strongly  reported 
in  favour  of  a  division  of  four  Judges,  and  we  have  never  heard 
any  answer  to  the  arguments  then  used.  On  the  contrary,  recent 
experience  has  only  s^nred  to  confirm  th^n.  It  has  happened  on 
more  than  one  occasion  that  the  opinion  of  a  dissentient  Judge  in 
the  Second  Division,  agreeing  with  the  Lord  Ordinary,  has  been 
set  up  by  the  House  of  Lords ;  and  it  is  always  to  be  remembered 
that  the  Inner  House,  being  a  Court  of  Intermediate  Appeal,  ought 
to  be  constituted  on  the  footing  that  cases  are  not  to  go  beyond  it. 
The  vast  majority  of  cases  do  not  go  beyond  it,  and  nothing  can 
be  more  unsatisfactory  than  that  an  unsuccessful  litigant  should 
have  it  in  his.  power  to  say  that  as  many  Judges  were  in  his  favour 
as  were  against  him,  although,  from  purely  accidental  arrangements, 
thi^  opinion  of  the  two  who  w^e  against  him  became  the  judgment 
of  the  Court.  It  is  no  disparagement  to  the  learned  Judges  who 
constitute  the  Second  Division  to  say  that  the  present  arrangement 
is  necessarily  bad.  Indeed,  their  Lordships  are  among  the  readiest 
to  acknowledge  it;  and  we  must  express  our  entire  concurrence  in 
the  observationa  which  the  Lord  Justice-Clerk  thought  it  his  duty 
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to  make  from  tlie  bench  a  short  time  ago.  Even  if  every  Judgment 
were  unanimous,  the  arrangement  would  be  open  to  objection. 
Suitors  in  that  Division  are  entitled  to  the  opinion  of  four  Judges, 
and  they  only  get  the  opinion  of  three.  If  one  Judge  is  in  any  way 
disabled,  the  Division  becomes  powerless  to  act  without  calling  in 
a  Judge  from  the  Outer  House.  And,  as  Lord  Moncreiff  pointed 
out,  the  Division  is  prevented  by  its  reduced  strength  from  making 
due  provision  for  the  taking  of  proofs,  which  is  one  of  the  duties 
imposed  upon  it  by  recent  legislation. 

We  are  aware  that  (xovemment  when  lately  questioned 
on  the  subject  intimated  that  the  question  of  reducing  the 
judicial  stafT  was  under  consideration.  But  how  long  is  the 
process  of  '^ consideration"  to  last?  A  year  and  a  half  is 
surely  ample  time  for  a  Home  Secretary  with  an  inquiring  mind 
to  come  to  a  deci^on,  not  to  mention  such  aids  as  a  Boyal  Com- 
mission Beport  in  his  desk,  and  a  Lord  Advocate  at  his  elbow  to 
refer  to.  There  is  an  old  Scottish  proverb  which  says,  "  Better  a 
finger  aff  than  aye  waggin' ; "  and  for  our  own  part  we  should  prefer 

that 

*^  Consideiatioii  like  an  angel  came 
And  whipped  the  offending  Adam  out  of  us  " 

than  that  it  should  take  the  form  of  simple  delay  and  indifference. 
We  have  now  reached  a  period  of  the  session  when  new  legislation 
is  impossible,  and,  therefore,  before  anything  can  be  done,  this 
illegal  vacancy  will  have  lasted  for  two  years  and  a  half.  Might 
it  not  be  worth  while  for  the  Government  still  to  obey  the  law  as 
it  is,  and  leave  the  question  of  what  the  law  ought  to  be  for  future 
consideration  ? 

With  regard  to  the  vacancy  in  the  Depute-Clerkship,  we  can 
hardly  suppose  that  any  new  experiments  can  be  in  contem- 
plation, and  therefore  the  delay  in  making  the  appointment 
must  be  a  piece  of  pure  official  bungling.  From  what  we 
have  heard,  there  can  be  no  dearth  of  candidates,  and  though 
this  may  make  the  task  of  selection  very  embarrassing,  it  is 
surely  a  difficulty  capable  of  solution  in  less  than  two  months. 
We  cannot  suppose  for  a  moment  that  the  Lord  Advocate  is  to 
blame.    He  knows  the  office  and  the  candidates,  and  half  an  hour 
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would  enable  him  to  come  to  a  decision  which  would  be  perfectly  - 
satisfactory  to  the  public.  But  of  late  years  there  has  grown  up  a 
vicious  system  of  canvassing  in  all  directions  for  every  office  under 
the  sun,  so  that  the  men  who  really  understand  the  requirements  of 
the  post  are  perplexed  by  applications  from  influential  people,  and 
people  who  think  themselves  influential,  on  behalf  of  this  or  that 
constituent,  or  cousin  of  a  constituent,  or  of  some  one  who  has  all 
his  life  accorded  a  hearty,  if  silent,  support  to  the  great  principles 
of  the  party  in  power.  No  system  could  be  less  likely  to  conduce 
to  an  efficient  exercise  of  patronage,  and  leading  men  would  do  a 
real  public  service  by  discountenancing  all  such  touting.  In  the 
meantime,  whatever  be  the  cause.  Lord  Graighill  is  without  a  clerk, 
and  we  must  say  that  we  think  his  Lordship  was  amply  justified  in 
the  wail  with  which  he  announced  the  other  day  that  he  must  hence- 
forth rise  at  half-past  one  o'clock.  It  certainly  seems  that  Govern^ 
ment  as  well  as  the  Christian  people  would  be  all  the  better  of  a 
jus  devolutum  to  act  as  a  check  on  imdue  delays  in  filling  up 
vacancies. 

A  further  anomaly  is  to  be  found  in  the  present  arrangements  as 
to  the  office  of  Principal  Clerk  of  Session.  It  may  be  that  there 
is  no  absolute  necessity  for  having  more  than  one  Principal  Clerk 
in  each  Division,  but  if  so,  the  office  ought  to  be  regulated,  and 
the  duties  of  Principal  and  Assistant  Clerks  defined  by  Act  of 
Parliament.  The  present  arrangement  is  purely  provisional,  and 
no  provisional  arrangement  ought  to  last  so  long  as  this. 

The  whole  attitude  of  (rovemment  towards  the  Court  of  Session 
is  calculated  to  detract  from  its  just  influence  and  authority. 
Already  there  is  too  great  a  tendency  throughout  Scotland  to  show 
a  paltry  jealousy  of  a  national  institution  because  it  is  also  of 
necessity  an  Edinburgh  institution.  If  Scotsmen  will  insist  in 
being  jealous  of  their  own  capital,  they  must  submit  to  the  alterna- 
tive of  centralization  in  London.  But  so  long  as  Scotland  has  a 
law  of  its  own,  that  law  must  be  administered  by  a  Scottish 
Supreme  Court,  and  no  Supreme  Court  in  Scotland  can  have  its 
headquarters  anywhere  but  in  Edinburgh.  It  is  the  duty  therefore 
of  the  Government  loyally  to  support  and  strengthen  the  Court  of 
Session,  and  not  to  flout  it  in  the  eyes  of  the  country  by  habitual 
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neglect  One  thing  w  perfectly  certain,  that  thq  evils  oi  which  we 
complain  would  in  no  way  be  remedied  by  the  proposal — happily 
abortive  in  the  meantime — ^to  set  np  a  Scottish  Under-Secretaiy. 
All  that  pertains  to  the  r^nlations  of  the  national  tribnnals  fells 
clearly  within  the  province  of  the  Lord  Advocate,  and  if  he  and 
the  Home  Secretary  between  them  are  not  fit  to  decide  on  Hie 
pfoper  number  of  Judges  and  clerks,  their  deHberataons  are  not 
likely  to  be  materially  aided  by  calling  in  a  lay  subordinate.  This 
notable  proposal  is  only  another  instance  of  the  aiiy  indifference 
with  which  Scottish  affairs  are  apt  to  be  treated  in  Downing  Street 
We  do  not  complain  of  tiie  present  Grovemment  in  particular ;  it 
was  the  same  with  their  predecessors.  Lord  Aberdare  and  Lord 
Young  b^an  the  pernicious  system  of  keeping  offices  (^n  without 
lawful  warrant  or  reasonable  excuse,  until,  in  some  cases,  it  suited 
their  own  convenience  to  fill  them  up.  But  we  are  sorry  to  see  Mr. 
Cross,  an  able  man,  and  in  some  respects  a  successful  minister, 
taking  a  leaf  out  of  the  book  of  his  oppon^its.  Let  him  beware 
of  incurring  the  personal  odium  which  befell  some  of  the  members 
of  Mr.  Gladstone's  Government  It  is  the  Nemesis  of  a  meddlesome 
aggressive  spirit,  a  contempt  for  the  sentiments  and  the  sympathies 
of  others,  and  an  undue  love  of  power.  We  are  bound  to  say  that 
*  Mr.  Cross  has  shown  some  symptoms  of  these  failings,  particularly 
in  his  dealings  with  Scotland.  He  has  greatly  encroached  on  the 
functions  of  the  Lord  Advocate^  and  when  he  found  himself 
overweighted  with  details  in  which  he  ought  never  to  have  taken 
any  part,  he  has  proposed  still  further  to  efikce  the  office  by  hand- 
ing over  the  higher  Scottish  business  to  an  underling  of  his  own. 
We  should  look  for  better  results  from  his  promised  visit  if  he  had 
not  coupled  it  with  the  unfortunate  intimation  that  his  own  mind  was 
made  up.  We  cannot  say  that  we  admire  the  tone  of  his  reply  to  Sir 
George  Campbell  the  other  night,  when  he  indicated  that  the  whole 
subject  of  judicial  arrangements  in  Scotland  was  of  such  trifling 
Importance  that  he  could  not  promise  to  deal  with  it  even  next 
session.  But  if  he  will  only  take  the  trouble  to  ascertain  the 
real  sentiments  of  the  people  of  Scotland,  we  vulture  to  think  he 
will  not  find  them  in  favour  either  of  hi9  mode  of  exercising 
tronage  in  the  past,  or  of  his  scheme  for  conducting  affairs  in 
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ttke  future.  T&e j  are  content  that  the  oMce  of  Lord  Advocate  shall 
retain  its  ancient  political  functions,  but  they  desire  to  see  the 
ofBce  get  fair  play,  and  they  do  not  desire  to  see  the  administration 
of  Scottish  affairs  handed  over  to  an  ofiBdal  in  Downing  Street 
with  the  status  of  an  nnder-strapper  and  the  salary  of  a  Sheriff- 
Clerk. 

Monsiewr  Rolin  Jacquemyna. — We  should  expose  ourselves  to  the 
reproach  of  being  mcurum  Tiosirarum  were  we  to  omit  to  notice  a 
fact  so  gratifying  as  the  elevation  of  one  of  our  own  graduates, 
hitherto  known  to  fame  chiefly  as  a  scientific  jurist,  to  the  dignity 
of  a  Minister  of  State.  Such  an  occurrence  would  as  yet  be  im- 
possible in  this  country.  But  they  manage  matters  otherwise 
abroad ;  and  in  entering  the  Belgian  Cabinet  as  Minister  of  the 
Interior,  M.  Bolin  Jacquemyns  foUows  in  the  footsteps  of  his  own 
father,  the  now  venerable  M.  Bolin,  and  of  his  colleague  of  the 
Institute  of  International  Law,  M.  Macini,  the  present  Minister  of 
Justice  in  Italy. 

If  not  the  originator,  M.  Bolin  Jacquemyns  was  certainly  the 
prime  mover  in  the  foundation  of  the  Institute  of  International 
Law  in  1873;  and  to  his  unwearied  exertions  in  the  capacity  of  its 
general  Secretary,  to  the  consideration  and  courtesy  wtdch  he  haa 
invariably  exhibited  to  its  members,  and  to  his  own  personal  con- 
tributions to  its  labours,  it  owes  in  no  small  measure  the  dignified 
position  which,  during  its  short  existence,  it  has  so  unobtrusively 
vindicated  for  itself  amongst  the  learned  societies  of  Europe.  But 
it  has  been  as  chief  editor  and  as  a  constant  contributor  to  the 
JRevtie  de  Droit  International,  ever  since  its  foundation  in  1869,  that 
M.  Bolin  Jacquemyns'  exertions  in  the  cause  of  scientific  juris- 
prudence have  been  most  conspicuous;  and  it  is  interesting  to  know 
that  it  was  in  this  capacity  that  he  attracted  the  attention  of  the 
leaders  of  the  Liberal  party  in  Belgium,  who  only  waited  for  the 
success  which  they  have  attained  in  the  recent  elections  to  enrol 
him  in  their  ranks. 

Monsieur  Bolin's  wide  culture  and  varied  accomplishments 
peculiarly  fitted  him  to  be  the  editor  of  a  review  which  was  to 
embrace  the  legal  literature  of  the  whole  civilized  world.  Know- 
ing, as  he  does,  all  languages,  in  whatever  language  an  article 
might  be  written,  if  he  judged  it  worthy  of  insertion  on  scientific 
grounds,  it  was  certain  to  appear  in  a  French  garb,  the  perfect 
adjustment  of  which  it  often  owed  to  his  own  editorial  hands. 
How  a  man  so  busy  could  undertake  the  tedious  and  irksome  task 
of  transktion  has  often  surprised  us.  But  such  was  by  no  means 
the  onlv  or  the  highest  use  to  which  M.  Bolin  turned  his  linguistic 
accomplishments.  One  of  the  most  important  departments  of  the 
review  has  always  been  that  devoted  to  BibliographU.  To  this 
department  M.  Bolin  Jacquemyns  has  been  himself  by  far  the  most 


436  tHS  HONTS. 

valuable  contnbntor;  and  not  contented  with  the  instraction  of 
his  readers,  he  has  been  caief ol  to  gratify  their  Intimate  curiosity 
in  a  manner  of  which  few  would  have  been  capable.  Quite 
recently,  for  example,  he  gave  us  an  elaborate  and  exhaustive 
account  of  the  jural  literature  of  Spain  and  of  modem  Greece,  and 
showed  that  in  both  cases  it  was  more  important  than  most  of  us 
supposed. 

The  continuance  of  these  multifmous  labours,  together  with  the 
prodigious  foreign  correspondence  which  they  involved,  has,  in  M. 
Solin  Jaoquemyns'  present  position,  of  course  become  impossible. 
He  is  to  be  succeeded,  we  beUeve,  in  the  Seview,  and  probably  in 
the  Institute,  by  M.  Alphonse  fiivier.  Professor  of  International 
Law  in  the  University  of  Brussels.  Xo  more  suitable  appointment, 
we  believe,  could  be  made ;  but  it  will  be  no  easy  task  to  fill  the 
rdle  which  M.  Solin  had  ass^ed  to  himself,  and  not  being 
Belgians,  we  shall  not  grieve  overmuch  should  any  turn  of  the 
poUtical  wheel,  as  fickle  as  that  of  fortune,  restore  him  to  science. 
In  the  meantime  we  must  rejoice  that  in  him  science  and  practice 
will  go  hand  in  hand,  and  that  as  a  legislator  he  will  give  no  heed 
to  the  brainless  empiricism  which  in  England  often  threatens  to 
banish  reason  from  the  conduct  of  affairs. 

Professor  Zorinier  on  the  Scottish  Bar. — ^The  learned  Professor  has 
addressed  the  following  letter  on  this  subject  to  the  Scotsman: — 

'*l  Brustsfikld  CiuBCKST,  Jvfy  17, 1878. 

"  Sir, — An  addition  to  the  bar  of  nine  members  in  eight  daya,  which  has 
jnat  taken  place,  ia  a  aocial  phenomenon  too  impoitant  to  paaa  without  notice 
in  yonr  colnmna.  Nor  is  this  alL  The  whole  number  for  the  year,  I  am  told, 
is  expected  to  be  fourteen — the  average  for  many  years  past  having  been  eight. 
I  do  not  profess  to  explain  a  manifestation  of  vitaHty  so  unequivoad  in  a  body 
the  decay  of  which  was  supposed  by  many  to  be  a  fact  as  incontrovertible  as 
that  of  the  Ottoman  Empire.  There  is  one  explanation,  however,  which  I  can 
foresBee  will  be  given  of  it — not  quite  xmwillingly,  I  fear,  by  those  to  whom,  in 
its  palmv  days,  it  was  an  object  of  envy — I  can  at  once  put  aside.  The  bar, 
they  will  say,  has  become  democratic — it  can  no  lon^r  lav  claim  to  the  excep- 
tional advantages  either  in  the  culture  or  social  position  of  its  members  which 
it  owed  to  its  exclusiveness,  and  hence  the  increase  in  its  members.  The  gain 
in  quantity  has  been  purchased  at  the  sacrifice  of  those  special  qualities  to 
which  in  former  times  so  much  value  was  attached.  Now  I  can  state  em- 
phatically, as  matter  of  nersonal  knowledge,  that  such  an  explanation  would 
be  wholly  at  variance  witn  the  truth.  Whether  we  adopt  intellectual  or  social 
tests,  whether  we  take  learning  or  refinement  as  our  measure  of  value,  the  bar 
never  received  during  the  long  period  I  have  known  it  more  valuable  acces- 
sions to  its  ranks  th^  in  the  young  gentlemen  who  have  joined  it  at  present 
and  during  the  last  few  years.  So  thoroughly,  indeed,  am  I  persuaded  of  this 
fact,  that,  with  all  the  respect  which  I  feel  for  the  rapidly-thinning  ranks  of 
my  seniors,  and  with  all  the  natural  clinging  which  I  have  to  those  who  are  of 
m^^  own  age  or  my  immediate  juniors,  I  do  not  hesitate  to  state  it  as  my 
opinion  that  much  of  the  best  blood  and  brains  and  culture  at  the  bar  will  be 
found  amongst  the  men  under  ten  gears'  standing.  But  if  all  this  be  true, 
even  those  of  your  readers  who  hear  it  gladly  may  not  unnaturally  shake  their 
heads  when  a  brilliant  future  is  predicted  for  tne  bar.  The  practice  of  the 
Court  of  Session,  they  will  say,  is  falling  off;  the  number  of  Judgeships  and 

^rifbhips  is  being  diminished;  the  office  of  Lord  Advocate  is  in  danger  of 


THE  HOKTH.  43? 

bebg  Bhorn  of  its  political  importance,  and  that  of  Lord  Clerk  Register  is 
threatened  with  abolition,  or,  what  is  pretty  much  the  same,  with  being  trans- 
ferred to  London.  What,  then,  are  aU  those  gifted  and  accomplished  young 
fellows  to  do?  What  &  prodigious  waste  of  talent  and  energy  must  be  going 
on  in  the  Parliament  House,  and  how  many  of  those  men  whom  you  now 
regard  as  so  promising,  if  no  change  for  the  better  should  occur  in  their  prospects, 
must  run  utterly  to  seed.  It  is  sadly  too  true;  and  the  fact,  I  think,  points 
.  clearly  to  the  necessity  of  the  bar  vindicating  for  itself  a  wider  field  of  activity 
than  it  has  hitherto  enjoyed,  or  than  can  now  possibly  be  furnished  to  it  by 
the  nractice  of  the  law.  The  bar,  meaning  thereby  the  highest  branch  of  the 
legal  profession,  must  develop  in  this  countrv,  as  it  has  done  elsewhere,  a 
political  and  official  as  well  as  a  legal  side,  and  our  Universit;^  teaching  must 
be  so  expanded  and  adjusted  as  to  prepare  a  class  of  speciidists  for  this  new 
«phere.  To  explain  how  this  is  effected  in  continental  countries  would  involve 
An  unjustifiable  encroachment  on  your  space.  All  that  I  can  do  for  the  present 
is  to  call  the  attention  of  your  readers  to  a  series  of  papers  in  the  Jwmal  of 
Jurisprudence,  in  which  this  is  being  done  very  fully  by  mv  friend  and  colleague 
Professor  Mackay;  and  to  the  first  article  in  the  last  number  of  that  periodical, 
which  is  devoted  to  the  subject.  In  urging  the  adoption  of  the  course  which  I 
have  here  indicated,  it  will  be  seen  from  the  information  contained  in  Professor 
Mackay*s  articles  that  the  writer,  iax  from  proposing  a  novelty,  is  onlv  sug- 
gesting that  this  country  should  do  what  the  rest  of  the  civilized  world  has 
done  akeady.—I  am,  etc  J.  Lorimbb." 

Lato  Clerks*  Institute. — We  have  received  the  following  regula- 
tions for  tha  Constitution  of  a  proposed  Institute  for  Law  Clerks 
and  Students  of  Law  in  Edinburgh.  We  wonder  that  something  of 
Che  kind  has  not  been  started  ere  this,  as  in  almost  every  town  of 
any  size  in  England  the  Law  Clerks  have  their  Association  and 
Debating  Society.  We  do  not  observe  the  latter  feature  mentioned 
in  the  Articles  of  Constitution,  but  we  hope  a  good  Debating 
Society  will  be  started  in  connection  with  the  Institute.  We  wish 
the  proposed  scheme  every  success,  and  have  only  to  add  that  sub- 
scriptions in  aid  of  it  will  be  gladly  received  by  Mr.  George  Dalziel, 
W.S.,  5  Thistle  Street,  Edinburgh  :— 

**  Constitution, 

"  I.  The  name  of  the  Institute  shall  be  The  Law  Clerks'  Institute. 

"  11.  The  object  of  the  Institute  shall  be  to  provide  a  Consulting,  Law, 
AND  Qenbbal  Library,  with  Studt,  Writing,  and  News  Rooms.* 

"  III.  The  whole  Funds  and  Property  belonging  to  the  Institute  shall  be 
vested  in  eight  Trustees,  the  majority  to  be  a  quorum.  The  original  Trustees 
shall  be— James  Hope,  D.K.S.;  John  C.  Brodib,  W.S.;  James  Stuart 
Tttler,  W.S.;  David  Dove,  S.S.C;  John  Garment,  S.S.C;  Charles 
Pearson,  C.A.;  George  Auldjo  Jamieson,  C.A.;  John  Botd  Baxter, 
Solicitor,  Dundee.  On  the  death  or  resignation  of  a  Trustee  or  Trustees,  the 
Genend  Committee  alter  mentioned  shall  have  power  to  elect  a  new  Trustee 
or  Trustees. 

"  IV.  The  Membership  of  the  Institute  shall  consist  of  bona  fide  Clerks  and 
Apprentices  of  any  enrolled  Law  Agent  in  Scotland  or  Chartered  Accountant 
in  Edinbunrh,  of  Advocates'  Clerks,  and  of  Students  attending  any  of  the  Law 
Classes  in  ttie  University  of  Edinbuijgh. 

^  V.  The  Membership  shall  be  luaited  to  500  at  first,  and  each  Member 
shall  pay  an  Annual  Subsciiption  of  lOs.  6d.  The  General  Committee  after 
mentioned  shall  have  the  sole  power  to  admit  Members^  and  they  shall  be 
entitled  to  call  for  such  evidence,  that  an  Applicant  is  eligible  for  admission  as 
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they  may  think  advisable.  Theycfiball  also  have  power  to  increafie  tihe  number 
of  if  embers,  or  alter  the  Annual  Subscription,  in  snoh  manner  aa  €tkej  may 
deem  proper. 

^  Vt.  The  Inatitate  shall  be  nndar  the  direction  of  a  General  Oommittae, 
which  shall  consist  of  two  Members  of  each  of  the  W.S.,  S.S.C.,  and  C.A. 
Societies  in  Edinbnrgh,  two  Law  Agents,  qualified  under  the  Act  36  ft  37  Vict 
c  63,  and  five  Members  of  the  Institute.  The  first  General  Committee  shall  be 
appointed  by  the  Trustees,  and  shall  continue  in  office  until  1st  June  1879. 
'The  subse(|uent  General  Committees  shall  be  elected  annually  in  the  following 
manner,  viz.: — ^Each  of  the  foresaid  Societies  shall,  on  or  before  the  first 
Monday  in  June,  appoint  two  of  their  Members,  and  the  Members  of  the 
Institute  shall  appoint  five  of  their  number  to  act  on  the  Committee  for  the 
ensuing  year,  and  the  Members  of  Committee  tihus  chosen  shall  meet  on  the 
first  Tuesday  in  June  and  nominate  two  Law  Aflents,  (juidified  as  aforesaid,  to 
act  as  Members  of  said  General  Committee  along  with  themselves.  In  the 
event  of  any  of  the  foresaid  Societies  failing  in  any  year  to  appoint  Members 
of  Committee,  or  in  the  event  of  any  Member  of  Committe  dying  or  resigning 
during  a  year,  the  Trustees  shall  make  such  appointment  as  may  be  necessary 
to  fill  the  vacan^. 

**  VII.  Five  Members  of  the  General  Committee  shall  form  a  quorum,  and 
the  Chairman  for  the  time  being  shall  have  a  casting  vote. 

''  y III.  The  General  Committee  shall  meet  at  such  time  or  times  as  they 
may  determine,  and  shall  have  power  to  appoint  Sub-Committees  of  their  own 
number  for  specific  purposes;  and  also  to  appoint  and  dismiss  from  time  to 
time  such  omdalB  and  servaiits  of  the  Institute  as  they  may  deem  proper. 

"IX.  The  General  Committee  shall  make  up  Accounts  annuallj,  and 
submit  the  same  to  the  Trustees,  with  a  Vidimus  snowing  the  whole  assets  and 
liabilities  of  the  Institute. 

"  X.  The  General  Committee  shall  have  power  to  open  Dining-Rooms  in 
connection  with  the  Institute,  for  the  convenience  of  Members,  whenever  thc^ 
deem  it  expedient  to  do  so. 

*<  XI.  The  General  Committee  shall  frame,  and  may  from  time  to  time  alter 
as  they  maj  think  proper,  the  Rules  and  Regulations  necessary  for  the  conduct 
of  the  Institute. 

^'  XIL  The  General  Committee  shall  have  full  power  to  enforce  said  Rules 
and  Regulations,  and,  whenever  they  see  cause,  to  deprive  anv  Member  of  the 
privileges  of  the  Institute,  the  Annual  Subscription  in  such  case  being  for- 
feited. 

"XIII.  The  General  Committee  shall  have  power,  with  consent  of  the 
Trustees,  to  make  such  alterations  from  time  to  time  on  the  Constitution  of 
the  Institute  as  they  may  think  proper." 

Box  'Days — Autvmn  Vacaiion. — The  Lords  have  appointed 
Thubsdat,  25th  August,  and  Thursday,  19th  Septembei,  to  be 
the  box-days  in  the  ensuing  vacation. 

Bill  Chafriber  HotcUion  of  Judges. — ^The  following  is  the  Boster 
for  the  ensuing  vacation : — 

Monday,  July  22,  to  Saturday,  July  27,  Lord  Eutherfurd  Clark. 

„  July  29,  to        „        Aug.  10,  „  Curriehill. 

„  Aug.  12,  to        „        Aug.  24,  „  Ormidalk. 

„  Aug.  26,  to        „         Sept.    7,  „  Gipford. 

„  Sept.    9,  to        „        Sept  21,  „  Shand. 

„  Sept.  23,  to        „        Oct     5,  „  Rutherfurd  Clark. 

„  Oct     7,  to  meeting  of  Court,  „  Cxtrriehill. 
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The  LOBD  Obdikast  on  the  Bills  vill  sit  in  Couit  on  Wednes- 
day, 28th  August,  and  Wednesday,  25ih  September,  each  day  at  11 
o'clock,  for  the  disposal  of  motions  and  other  business  falling  under 
the  93rd  section  of  the  "  Court  of  Session  Act,  1868,"  and  rolls  will 
be  taken  up  on  Monday,  26th  August,  and  Monday,  23rd  Septem- 
ber, between  the  hours  of  11  and  12  o'clock. 

Autumn  Circuits. — The  following  are  the  dates  fixed  for  the 
different  district  circuits  in  Scotland : — 

SOUTH. 

Lord  MoNOBSiFF  (Lord  Justicb-Clerk)  and 
Lord  YouNO. 
Jedburgh — Tuesday,  3rd  September. 
Dumfries — ^Friday,  6th  September. 
Ayr — ^Tuesday,  10th  September. 

NORTH. 

Lords  Deas  and  Mubb. 
Dundee — ^Tuesday,  3rd  September. 
Perth — Friday,  6th  September. 
Aberdeen — ^Tuesday,  10th  September. 
Inverness— Friday,  13th  September, 

WEST. 

Lords  Craighill  and  Adam. 
Glasgow — ^Tuesday,  3rd  September. 
Inverary — ^Tuesday,  10th  September,  at  2  o'clock. 
Stirling — ^Friday,  13th  September. 

Calls  to  the  Bar. — The  following  gentlemen  have  been  admitted 
members  of  the  Faculty  of  Advocates : — Albert  Pitot,  Hector  W. 
Macleod,  George  Lewis  Macfarlane,  David  Dundas,  William 
Shirres,  John  Houblon  Forbes,  George  Watt,  Henry  Kermack, 
John  David  Sym,  Wiluam  Campbell. 


ERRATA. 

In  article  "  On  the  Supposed  Decline  of  the  Scottish  Bar/'  p.  340,  line  7  from 
bottom,  delete  ''  nof 

In  article  "  On  Education  for  the  Service  of  the  State,''  p.  350,  line  21  from 
bottom,  for  ''impress  on**  read  "increase  in ;"  line  10  from  bottom,  for 
*«  science"  read  "  service  ;'*  line  4  from  bottom,  for  "  duties"  read  "  studies.'' 


^he  SxurtttBh  $al0  iRagaBttu  anb  ShtxxSt  Court  ^potttx. 

SHERIFF  COURT  OF  CAITHNESS. 
Sheriffs  Russell  and  Thoms. 

MAN80N  V.  BINOLAIB. 

The  drcamstances  of  this  case  ftPP^a^  from  the  interlocutors : — 

^  WidOf  23rd  Novmber  1877.— The  Sheriff-Substitute  having  considered  the 
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-  petition,  with  the  writinffs  produced,  proof  adduced,  heard  parties*  procuraton, 
and  advised  the  cause :  rinds  that  at  the  market  held  at  Greorgemas  Hill  in 
the  month  of  August  1876  a  verhal  agreement  was  entered  into  between  the 
pursuer  and  James  Henderson,  fanner,  Oigrinmore,  by  which  it  was  arranged 
that  the  pursuer  should  winter  with  Henderson  one  hundred  wedder  Cheviot 
lambs  at  nine  shillings  per  head,  the  lambs  to  be  sent  from  Shetland  to  Caith- 
ness in  the  month  of  September  following :  Finds  that  the  defender,  who  was 
present  at  the  market,  wks  requested  by  the  pursuer  to  take  delivery  of  the 
lambs  on  their  arrival  at  Wick  oy  steamer,  and  have  them  sent  to  Henderson, 
but  that  he  declined  or  refused  to  do  so :  Finds  that  the  said  lambs  were 
shipped  at  Lerwick  for  transmission  to  Henderson  by  the  St.  Magnus  steamer 
leaving  that  port  on  12th  Seotember,  and  that  they  arrived  at  Wick  on  the 
followmg  day  and  were  landed  there  :  Finds  that  they  were  taken  delivery  of 
by  the  defender,  or  those  acting  on  his  behalf,  as  being  sheep,  the  property  of 
Zacluury  Macaulay  Hamilton,  farmer^  Symbister,  Shetlano,  for  whom  the 
defender  acted  as  an  agent  or  commission  salesman,  and  that  after  being  kept 
at  Wick  by  the  defender  for  some  days,  thev  were  shipped  by  him  to  John 
Murray  &  Tod,  sheep  and  cattle  agents,  Edinbuigh,  by  wnom  thev  were  sold, 
and  the  price  accounted  for  by  them  to  the  defender :  Finds  the  defender 
liable  to  the  pursuer  in  the  sum  of  £Jb  sterling,  being  at  the  rate  of  15s.  a  head, 
togeUier  with  the  sum  of  '^12, 10s.  5d.,  being  freightage,  custom  keep,  and  com- 
mission, in  all  X87,  10s.  5d.  sterling,  and  in  the  whole  cireumstances  finds  no 
expenses  due  to  either  party,  and  decerns.    Two  figures  delete  before  subscrip- 
tioiL  Hamilton  Busssll. 

''^o(€.— The  only  difficulty  that  presented  itself  to  the  mind  of  the  Sheriff- 
Substitute  was  as  to  the  value  of  the  lambs,  or  otherwise,  the  price  to  be  paid 
by  the  defender  to  the  pursuer.  It  has  been  satisfactorily  proved  that  in  the 
year  1876  the  value  of  sneep,  owing  to  the  scarcity  of  pasturage,  was  veiy  much 
deteriorated  from  what  it  had  previously  been.  It  has  also,  in  the  opinion  of 
the  Sheriff-Substitute,  been  proved  that  tiie  stock  in  question  was  not  of  a  very 
good  quality  (see  evidence  of  George  Watson,  p.  18  ;  James  Nicol,  p.  30,  D.  £., 
and  production  No.  10  of  process).  On  this  question  of  value  the  Sheriff- 
Sabstitute  was  desirouA  that  the  decision  of  some  practical  man  should  be 
obtained,  but  to  this  the  pursuer  would  not  agree,  though  the  defender  was 
willing  that  the  matter  should  be  settled  by  arbitration.  The  Sheriff- 
Substitute  considers  that  the  case  was  eminentl;jr  one  for  settlement  bv  jury, 
and  not  for  a  court  of  law.  In  view  of  the  price  obtained  in  1876  for  the 
class  of  stock  involved  in  this  action,  and  taking  into  account  the  loss  sustained 
by  the  pursuer,  15s.  per  lamb  is  not  considered  by  the  Sheriff-Substitute  to  be 
an  unreasonable  sum,  and  he  has  therefore  fixed  upon  that  amount  to  be  paid 
by  the  defender. 

<'  In  the  circumstances  of  the  case  the  Sheriff-Substitute  has  arrived  at  the 
conclusion  that  the  pursuer  has  not  made  out  a  sufficient  claim  for  consequential 
damages,  the  defender  having  made  no  profit  whatever  by  the  sale,  and  having 
in  reference  to  it,  and  in  fact  in  the  whole  matter,  acted  in  bona  fide.  There 
can  be  no  doubt  that  the  defender  committed  an  error  in  having  sent  the  sheep 
to  Edinburgh  for  sale.  He  all^s  that  the  advice  of  the  transmission  of  the 
lambs  to  hmi  by  the  pursuer  did  not  reach  him  until  after  they  had  been  so 
sent  south,  and  it  is  a  matter  of  regret  that  the  envelope  of  the  letter  was 
.not  preserved,  as  it  would  per  se  have  shown  whether  or  not  this  allegation  was 
collect.  Be  this  as  it  may,  no  advice  card  (as  is  usual  in  such  cases)  was  sent 
by  the  pursuer  with  the  sheep,  and  to  this  omission  on  his  part  the  mistake 
committed  by  the  defender  is  partly  attributable. 

'<  In  regard  to  the  matter  of  expenses,  the  Sheriff-Substitute  considers  that  aa 
the  defender,  prior  to  the  raising  of  the  action,  was  anxious,  willing,  and  made 
offer  to  indemnifv  the  pursuer  for  any  loss  he  might  have  sustained,  such  loss 
to  be  ascertained  and  settled  by  arbitration  (by  which  process  considerable 
delay  and  expense  would  have  been  avoided),  and  in  view  of  the  fftct  above 
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stated,  that  the  pnrsner  himself  to  some  extent  contributed  to  the  state  of 
matters  brought  about,  it  would  be  an  injustice  to  saddle  either  party  with 
the  whole  expenses  of  the  action,  which  he  cannot  but  think  have  been  need- 
lessly incurred,  and  he  has  found  accordingly.  H.  R." 

The  pursuer  appealed  to  the  Sheriff,  who  opened  up  the  record,  as  the  proof 
had  been  allowed  to  embrace  a  much  wider  case  than  that  disclosed  on  record. 
After  a  renewed  adjustment  of  the  record  and  the  ascertainment  of  some 
necessary  facts  by  a  joint  minute  of  admissions,  the  Sheriff  has  pronounced 
the  following  interlocutor  : — 

"  Wicky  9lh  April  1878. — The  Sheriff  having  resumed  consideration  of  the 
pursuer's  appeal  and  whole  process.  Finds  (in  addition  to  the  findings  in  the 
Sheriff-Substitute's  interlocutor) :  (1)  That  the  -sale  of  the  lambs  in  question 
by  John  Murray  &  Tod  in  Edinburgh  took  place  on  27th  September  1876  ; 
(2)  That  prior  to  27th  September  1876  the  defender  came  to  full  knowledge  of 
the  fact  that  the  lambs  so  sent  off  to  Edinburgh  to  be  sold  were  not  the 
property  of  Zachary  Macaulay  Hamilton,  but  were  the  property  of  the  pursuer, 
and  that  he  had  committed  an  error  or  mistake  in  regc^  to  the  pursuer's 
lambs  ;  (3)  That  thereupon  it  became  the  defender's  duty  to  telegraph  to  the 
salesman,  or  to  take  other  means  for  preventing  the  said  sale,  and  also  to  com- 
municate with  the  pursuer  by  telegraph  or  otherwise,  so  as  to  obtain  any 
instructions  he  might  have  been  inclined  to  give  ;  (4)  That  the  defender  failed 
to  do  this,  and  thus  became  guilty  of  wilful  default  and  gross  negligence  in  the 
premises,  and  in  consequence  is  liable  to  the  pursuer  in  the  loss,  injurv,  and 
damage  flowing  therefrom ;  and  (5)  That  the  pursuer  has  suffered  such  loss, 
injury,  and  damage  to  the  extent  of  ^127.  6s.  8d.  sterling,  as  at,  say,  31st  March 
1877 :  Therefore  decerns  and  ordains  the  defender  to  make  payment  to  the 
pursuer  of  the  said  sum  of  £127,  63.  8d.  sterling,  with  interest  thereof  at  five  per 
cent,  per  annum  from  and  after  31st  March  1877,  until  paid :  Finds  tlie 
defender  liable  to  the  pursuer  in  two-thirds  of  the  expenses  incurred  by  the 
pursuer  in  this  process,  as  the  same  may  be  taxed :  To  the  extent  of  giving 
effect  to  the  above  findings  and  decemiture,  sustains  the  pursuer's  appeal  and 
the  defender's  motion  for  review  under  section  29  of  the  Sheriff  Court  Act, 
1876,  and  alters  the  interlocutor  submitted  to  review,  and  quo<id  ultra  dismisses 
said  appeal  and  motion,  and  adheres  to  the  interlocutor  submitted  to  review, 
and  decerns.  Geo.  H.  Thoms. 

"Note. — The  Sheriff  agrees  with  the  Sheriff-Substitute  that  the  pursuer 
has  failed  to  substantiate  his  original  case  against  the  defender  as  laid  on 
contract ;  but  the  ca.se,  as  now  presented,  raises  the  question  for  what  fault  and 
to  what  extent  a  person  assuming  gratuitously  the  management  of  another 
person's  concerns — a  Tiegotiorum  gestor^ia  liable.  Fault  to  render  the  defender 
liable  must  be  in  this  case,  the  Sheriff  thinks,  what  is  known  in  our  law  as 
culj^  lata^  and  not  any  other  kind  of  error  or  mistake  ^Bell's  Prins.  §  541). 
It  IS  appropriately  enough  paraphrased  in  the  record  as  wilful  default  or  gross 
negligence.  Such,  it  is  now  alleged,  against  the  defender,  occurred  on  three 
occasions:  first  on  receipt  of  the  lambs  on  13th  September  1876  ;  secondly,  by 
sending  them  for  sale  to  Edinburgh  on  19th  September  1876  ;  and  thirdly,  by 
not  countermanding  the  sale  or  getting  the  pursuer's  instructions  what  to  do 
with  the  lambs  between  19th  and  27th  September,  on  the  latter  of  which  days 
the  lambs  were  sold  in  Edinburgh,  under  mstructions  sent  off  by  the  defender 
on  19th  September.  The  Sheriff  agrees  with  the  Sheriff-Substitute  that  no 
error  or  mistake  such  as  to  render  the  defender  liable  occurred  on  13th 
September  1876,  when  he  received  the  pursuer's  lambs. 

'*  There  is  more  difficulty  in  absolving  the  defender  from  gross  negligence 
and  wilful  default  on  the  second  occasion  alleged.  There  is,  however,  a  doubt 
as  to  his  receipt  of  the  pursuer's  letter  (29  of  process)  before  the  lambs  were 
sent  off  on  19th  September.  The  Sheriff— stretehing  a  point— gives  the 
defender  the  benefit  ot  this  doubt 
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"  But  the  Sheriff  has  no  doubt  as  to  the  defender  having  been  guilty  of  grow 
nesligence  and  wilful  default  in  not  countermanding  the  sale  of  the  lambs 
(which  took  place  on  27th  September),  after  2l8t  September,  when  he  must 
have  received  both  the  pursuer's  letter  (29  of  process)  and  Mr.  Hamilton's 
telegram  (24  of  process).  He  ought  also  to  have  telefipraphed  for  the  pursuer's 
instructions  in  tne  circumstances  brought  about  by  his  own  mistakes.  That 
the  defender  did  neither  of  these  two  things  is  admitted  by  him  on  record  as 
well  as  at  the  proof. 

"  The  extent  of  the  defender's  liability  for  this  gross  negligence  and  wilful 
default  on  his  part  has  been  difficult  to  &c.  The  pursuer  haa  taken  grass  to 
winter  the  lambs  sold  at  a  rent  of  £45,  which  he  has  paid  to  the  extent  of 
£ZZ,  158.,  that  sum  having  been  accepted  in  full  of  the  £4b  per  receipt  No. 
52  of  process.  He  would,  however,  have  paid  this  £45  to  bring  his  lambs  up 
to  their  spring  value,  and  the  unpaid  balance  of  it  will  fall  to  be  deducted 
from  the  estimate  of  the  spring  value  of  the  lambs,  which  the  Sheriff  makes  as 
under  mentioned. 

**  The  lambs  not  being  intended  for  sale,  brought  only  £47,  8sl  Id.  But  the 
value  to  the  pursuer  is  not  to  be  measured  by  this  forced  sale.  A  neater 
value  is  not  only  attested  by  his  taking  Caithness  pasture  for  them,  but  by  the 
evidence  of  Shetlanders  who  pursue  the  same  system  of  feeding  lambs.  Lord 
Londonderry's  Shetland  manager  says  that  in  the  succeeding  spring,  when  the 
pursuer's  lambs  would  have  returned  to  Zetland,  such  lanios  were  worth  in 
Zetland  35s.  to  38s.;  and  Mr.  Hamilton,  manager  of  the  sheep  glazings  of 
Garth,  etc,  says  that  the  pursuer's  lambs  which  he  saw  would,  if  sold  in 
Zetland  in  spring  of  1877,  have  brought  368.  Both  of  these  are  pursuer's 
witnesses,  Henderson  of  Olgrinmore  sold  in  Caithness,  in  June  1876,  some 
Jambs  ha  had  wintered  at  22s.,  but  he  adds,  ''In  June  the  price  was  low."  Mr. 
Young,  manager  of  Dunbeath,  paid  in  Caithness,  in  April  1877.  29s.,  and  adds 
that  tne  deaths  in  that  winter  were  two  to  a  score.  Mr.  Nicol  of  Wick,  who 
•is  one  of  the  defender's  witnesses,  says  that  in  Caithness  'they  would  be  worth 
.about  25s.  a  head  in  March  following'  (1877).  'I  mean  25s.  for  those  which 
^would  be  alive  in  March.'  These  three  last  estimates  are  exclusive  of  the 
.additional  value  from  Zetland  acclimatization,  which  Mr.  Hamilton  (and  in 
ithis  he  is  uncontradicted  by  any  witness)  states  at  5s.  a  head.  The  pursuer 
:Says  'the  cost  of  the  sheep,  of  freight  to  and  from  Wick,  of  dipping  and  driving 
lUie  sheep,  amounts  to  31s.  2d.  when  returned  to  my  farm.'  This  is  exclusive 
.of  the  wintering,  which  at  j£45  for  100  is  5d.  a  head,  eaual  to  31s.  7d.  But 
ihe  pursuer  further  says,  and  he  is  confirmed  in  this  by  Messrs.  Meiklejohn  & 
Hamilton, '  They  are  worth  much  more  to  me  as  farm  stock,  which  had  been 
well  selected  off  healthy  ground,  and  which  were  to  be  wintered  on  healthy 
ground.'  The  Sheriff,  on  the  whole  evidence,  and  looking  to  the  defender's 
obligation  to  the  pursuer,  fixes  the  average  value  of  the  pursuer's  lambs  in  the 
spring  of  1877  at  328.  each,  which  for  100  is  ^160,  but  allowing  for  deaths  two 
to  the  score,  that  is,  ten  deaths,  gives  a  result  of  ;£144.  The  winter  of  1876-7 
being  a  severe  one  in  Caithness  ^Henderson  of  Olgrinmore  lost  a  score  before 
the  new  year),  the  pursuer  would  have  been  exposed  to  its  risks,  and  these 
must  be  estimated  in  any  attempt  to  assess  his  damage. 

"  From  the  value  of  the  lambs,  as  thus  fixed  in  the  spring  of  1877  at  £144, 
there  has  to  be  deducted  the  sum  of  £11,  5s.,  being  the  unpaid  balance  of  the 
rent  of  the  winter  grazing,  £45,  leaving  £132,  15s.  But  this  £132,  15s.  is 
further  subject  to  the  carriage  of  the  lambs  back  to  Zetland,  which  the  Sheriff 
assumes  would  be  the  same  ns  paid  for  their  carriage  to  Wick,  £5,  88.  4d.  (per 
No.  63  of  process).  Deducting  this  sum  of  £5,  8s.  4d.,  the  amount  of  damage 
in  which  tne  defender  is  liable  to  the  pursuer  is  £127,  6s.  8d.  The  Sheriff- 
Substitute's  finding  neither  party  entitled  to  expenses  relates  to  the  case  as 
presented  to  him,  and  no  doubt  can  be  entertained  that  the  pursuer  had  failed 
in  his  case  so  fiEtf  as  laid  on  contract,  and  as  regards  gross  negligence  or  wilful 
default  previous  to  18th  or  19th  September  1876.  But  in  the  case  as  now 
presented  the  pursuer  has  been  successful^  and  the  defender  has  failed  in  his 
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contention  that  there  was  no  gross  negligence  or  wilful  default  subsequent  to 
19th  September  1876.  The  justice  of  the  case,  lookins  to  the  pursuer^s  mixed 
success  and  failure,  the  Sheriff  thinks  is  met  by  his  finaing  the  pursuer  entitled 
to  two-thirds  of  his  expenses  in  the  process.  O.  H.  T/' 


PERTH  SMALL  DEBT  COURT. 
Sheriff  Barclay. 

A.  V,  B. 

"  Perth,  28ih  June  1878. — The  sununons  is  grounded  on  a  double  charge  in 
the  following  terms :  '  To  loss  and  damage  sustained  by  the  pursuer,  and  as 
a  solatium  to  hiis  feelings  in  consequence  of  the  defender,  on  the  22nd  day  of 
May  1878,  at  or  near  Springfield  Hill,  on  the  estate  of  Bonhard,  in  the  paiish 
of  Scone,  having  illegally  and  unwarrantably  assaulted  the  pursuer  by  throwing 
him  to  the  ground,  pressing  his  knees  upon  his  body,  seizing  him  by  the  throat, 
and  rifling  his  pocKets,  to  the  great  injury  of  his  person  and  danger  of  life,  £8. 
To  value  of  single-barrel  gun,  powder  flask,  and  shot  bag,  forcibly  and  illegally 
ti^en  from  the  pursuer  by  the  defender  on  said  22nd  May  1878,  £4,  In  all 
^12.'  The  facts,  according  to  the  defender's  own  statements,  are  as  follows  : 
He,  a  young  gentleman,  had  recently  gone  to  reside  on  his  property  of  Bonhard. 
On  the  evening  of  the  22nd  May  he  was  walking  on  his  ianas  of  Springfield. 
He  came  on  the  pursuer,  who  is  an  aged  man,  and  was  pointing  a  gun  towards 
some  whin  bushes  in  which  a  sportixig  dog  was  working.  Unfortunately, 
neither  the  parties  knew  each  other.  The  defender  asked  what  pursuer  was 
doing  there.  He  answered  he  had  been  working  at  some  place  in  the  neigh- 
bourhood, and  was  on  his  way  home  to  Perth.  The  defender  asked  his  name, 
on  which  he  admittedly  gave  a  false  name  and  place  of  residence  ;  but  which 
the  defender,  not  knowing  the  man,  did  not  know  at  the  time  to  be  false.  The 
defender  then  asked  his  gun,  which  the  pursuer  refused  to  surrender,  and 
thereon  the  defender  order^  the  pursuer  to  accom^ny  him  to  the  neighbour- 
ing farm  with  the  intention  of  his  getting  his  identity  ascertained.  The 
defender  laid  hold  of  the  pursuer,  and  tripping  him  brought  him  to  the  ground, 
the  pursuer  still  graspinc  the  gun  with  both  hands.  Tne  defender  then  fired 
off  the  gun,  which  was  loaded,  and  while  it  was  still  in  the  pursuer's  hands. 
The  pursuer  called  out  a  name,  as  if  some  comrade  was  at  hand  to  help  him, 
whereon  defender  grasped  pursuer  by  the  throat  to  prevent  his  further  calling. 
The  defender  took  from  pursuer's  pockets  powder  and  shot  flasks,  and  threw 
them  away  on  the  grouna.  The  defender  succeeded  in  wresting  the  gun  from 
pursuer,  and  then  he  ran  to  the  farmhouse,  leaving  the  pursuer  on  the  ground. 
jNext  morning  marks  of  the  struggle  were  observed  by  witnesses  at  the  place, 
but  the  flasks  were  not  found,  ornave  since  been  discovered.  The  defender 
afterwards  discovered  that  it  was  the  pursuer  with  whom  he  was  engaged.  He 
sent  the  gun  to  the  office  of  the  county  police,  and  sent  the  pursuer  a  letter 
that  he  would  get  it  there,  but  who  did  not  seek  to  obtain  it.  The  pursuer's 
testimony  did  not  differ  from  that  of  the  defender,  except  to  exaggerate  his 
injury  and  suffering.  That  he  had  not  been  greatly  injured  is  established  by 
the  fact  that  he  did  not  seek  medical  aid  until  six  days  after  the  afiray,  and  the 
surgeon  had  only  the  statement  of  his  patient  as  to  the  extent  of  the  injuries, 
as  no  marks  were  visible. 

"  On  the  defender's  information  the  Procurator-Fiscal  prosecuted  the  pursuer 
before  the  Sheriff  under  both  the  first  and  second  sections  of  the  Qame  Day 
Trespass  Act.  The  only  direct  evidence  was  the  defender.  The  Sheriff  con- 
victed the  pursuer  under  the  first  section,  and  imposed  the  modified  penalty  of 
208.,  with  408w  of  costs.  The  pursuer  went  to  prison.  The  Sheriff  was  of 
opinion  that  the  pursuer  could  not  be  convicted  on  both  sections,  as  the 
charges  were  not  cumulative,  and  the  second  section  is  only  an  aggravated 
form  of  trespass.    It  never.could  have  been  contemplated  that  a  person  was  to 
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be  subjected  to  408.  for  simple  trespass,  and  £b  additional  for  refusing  to  leave 
the  land,  with  expenses  or  prosecution  indefinite  in  amount.  The  Sheriff 
might  have  perhaps  convicted  under  the  second  section,  but  under  the  circum-. 
stances  he  deemed  it  much  more  just  to  place  -the  conviction  solely  under  the 
first  section  of  the  statute  as  one  of  simple  trespass. 

"  The  second  item  in  the  schedule  is  not  attended  with  much  difficulty.  The 
pursuer  was  offered,  and  must  take,  his  gun.  He  says  it  is  not  in  the  same 
state  as  it  was  when  taken  from  him  by  defender,  and  is  now  broken.  There 
is  no  proof  of  the  state  in  which  it  was  when  in  his  possession,  and  it  may  have 
suffered  somewhat  in  the  struggle.  There  is  no  evidence  that  the  flasks  were 
taken  possession  of  by  the  defender.  The  pursuer,  who  was  left  on  the  ground, 
may  have  appropriated  them  before  leaving  ;  but,  of  course,  the  circumstance 
of  the  removal  of  the  gun  and  flasks  is  matter  of  consideration  under  the  first 
article  of  the  schedule. 

"  The  Sheriff,  at  the  hearing  of  the  case,  asked  the  defender's  solicitor  if  he 
could  cite  any  authority  under  common  law  or  statute  which  entitled  the  de- 
fender to  search  the  pursuer  and  take  possession  of  his  gun  and  flasks.  He 
failed  to  show  any  such  authority.  It  is  not  sufficient  that  the  pursuer  was  a 
wrongdoer,  and  for  which  he  has  suffered  punishment.  This  did  not  entitle 
the  defender  to  take  the  law  into  his  own  hand  and  deprive  the  pursuer  of  his 
property.  The  pursuer  was  entitled  to  vindicate  the  rights  of  property  and 
person,  and  any  violence  in  order  to  obtain  possession  became  an  assault.  The 
first  section  of  the  Game  Trespass  Act  onl^  renders  the  trespasser  subject  to  a 
pecuniary  penalty.  The  second  section  gives  certain  persons  interested  in  the 
protection  of  the  game  to  require  the  trespasser  to  quit  the  land,  and  to  tell  his 
name  and  place  of  abode,  and  failing  his  so  doing  to  apprehend  the  offender 
and  convey  him  to  a  justice  of  the  peace  within  twelve  hours  of  the  appre- 
hension. !no  authority  is  given  to  disarm  the  offender  or  deprive  him  of  his 
property,  or  in  any  way  to  assault  or  injure  him.  The  pursuer  gave  a  name  and 
place  of  abode,  both  of  which  he  admits  were  false,  but  the  defender  was  not 
at  the  time  aware  of  the  falsehood,  so  this  could  have  formed  no  element  of  his 
seizing  the  pursuer's  person  and  property.  The  defender  went  to  the  farmhouse 
and  left  the  pursuer  on  the  land,  and  it  is  proved  that  the  pursuer  was  easily 
discovered  in  Perth  and  convicted  of  the  trespass. 

'^  In  illustration  of  the  want  of  power  to  disarm  trespassers  on  the  ground 
reference  may  be  had  to  the  Prevention  of  Poaching  Act,  1862.  By  the  second 
Section  of  that  Act  it  is  made  lawful  for  ^any  constable  or  peace-officer  (but 
no  one  else)  to  search  any  person  on  any  highway,  street,  or  pMic  plcux 
(but  not  on  private  grounae\  and  to  seize  game  and  gun  or  other  engines  used 
for  killing  game.'  So  far  back  as  1752  it  was  found  that  '  power  is  not  given 
by  any  statute  for  summarily  seizing  either  the  person  of  a  common  fowler  or 
his  guns  and  nets"  {Gregory  v.  JvemysBy  Morrison's  Decisions,  4989).  The 
wisdom  of  this  rule  of  law  was  well  exemplified  in  the  trial  of  Mungo  Campbell 
for  shooting  the  Earl  of  Eglinton  in  1769  when  struggling  for  possession  of  a 
fowling-piece  (M'Laurin's  Criminal  Cases,  505).  A  landed  proprietor  was 
sentenc^  to  eight  months'  imprisonment  for  wounding  poachers  in  the  act  of 
poaching  (3rd  December  1838,  Kennedy  and  Swinton,  213).  Lord  Meadowbank 
observea,  *  In  no  case  has  any  party  a  right  to  use  weapons  of  any  kind  or 
description,  whether  lethal  or  not,  to  protect  his  game  from  any  amount  of 
poaching.'  In  a  case  which  went  from  this  Court,  where  the  trespassers  had 
been  merely  apprehended  and  brought  before  a  justice  after  he  had  given 
his  name  and  designation.  Lord  Cunningham  (19th  December  1846)  awarded 
damages.  He  remarked, '  The  trespass  committed  in  the  first  instance  by  the 
pursuer  (though  a  civil  wrong)  was  not  a  moral  or  criminal  offence.  Hence 
the  defenders,  who  were  not  constables,  had  no  right  but  what  the  statute  gave 
them  summarily  to  apprehend  the  pursuer.  On  the  contrary,  such  power 
seems  to  have  been  oarer nlly  withheld  by  the  Legislature,  from  the  consideration 
probablv  that  every  occasion  for  coUision  between  gamekeepers  and  poachers 
should  be  avoided,  as  they  often  lead  to  bloodshed.'     The  Lord  Ordinary  con- 
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eludes  with  the  lemark  in  which  every  judge  must  concur,  '  The  same  law 
must  be  conceded  to  the  poacher  as  was  previously  administered  to  the  game- 
keepers if  they  are  found  in  the  wrong.' 
V  "  Of  course  it  cannot  be  said  that  the  pursuer  comes  into  Court  with  clear 
hands,  and  there  must  be  sympathy  felt  for  the  defender,  a  young  landed 
gentleman,  coming  into  possession  of  his  estate  and  finding  its  amenity  and 
privacy  rudely  disturbed  by  a  poacher.  The  pursuer  was  first  in  the  wrong, 
and  suffered  little  injury  in  the  unseemly  conflict,  so  ^5,  including  costs, 
appears  amply  sufficient  to  maintain  the  impartiality  and  integrity  of  law  and 
justice  in  dealing  with  all  classes  of  the  community.  HuaH  Basclat." 

Act.--John  Stewart, AU.—H.  WhyU. 
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EDWARD  WEBSTER  V,  WILUAH  8HIEE6S. 

Reporting  of  appointment  of  executor — Fathei^e  title  to  the  appointment  in 
preference  to  a  brother  of  the  deceased. — ^A  father  obtained  himself  decerned 
executor  to  a  deceased  daughter,  but  under  a  mistake  in  her  Christian  name. 
The  father  died,  leaving  a  will.  His  executor  obtained  himself  nominated 
executor  to  the  deceased  daughter.  A  brother  applied  to  have  the  nomination 
recalled,  and  he  appointed.  It  was  objected  that  the  decree  could  not  be 
recalled,  and  though  it  was,  the  father  was  preferable  to  the  office,  and  his 
executor  in  his  stead.  The  following  interlocutors  were  pronounced  on  the 
questions,  both  of  which  are  new  and  important : — 

"  Perthf  Ut  March  1878.— Having  'heard  parties*  procurators,  and  made 
avizandum  with  the  process  and  debate  on  tne  preliminary  plea,  repels  the 
same,  and  orders  the  case  to  be  enrolled  for  further  procedure,  ana  on  the 
defender's  motion  grants  leave  to  appeal  to  the  Sheriff.        Hugh  Barclay. 

'*Note. — There  is  no  question  but  that  procedure  in  what  was  formerly  com- 
missary cases  must  so  far  as  practiccible  be  conducted  in  like  manner  as  in  ordi- 
nary Sheriff  Court  cases ;  out  there  must  be  the  reasonable  adaptation  to 
circumstances.  In  cases  of  executry  the  process  formerly  commenced  by  edicts 
published  at  the  market  cross  and  parish  church,  and  now  through  the 
Edictal  Office  in  the  Register  House.  When  opposition  was  offered  the 
opiK>sing  parties  compeared,  not  by  way  of  stating  defences,  but  by  competing 
petitions.  In  the  section  founded  on,  and  es^cially  when  viewed  by  the  ante- 
cedent enactments  bearing  on  the  subject,  it  is  clear  that  it  has  reference  only 
to  petitory  actions  where  individuals  had  been  cited  under  certification.    The 

Sarties  so  called  are  bound  to  appear  within  a  certain  time,  and  to  lodge 
efences.  There  are  several  depiurtments  in  Sheriff  Court  practice  which 
cannot  possibly  be  comprehended  within  that  section.  Such  are  cessiones, 
multiplepoindings,  appeals  in  bankruptcy,  poor  law  applications,  service  of 
heirs.  Were  the  defender  correct  in  his  position,  any  one  of  kin,  however 
remote,  nay,  one  without  any  kindred,  might  witii  haste  obtain  himself  or 
herself  decerned  executor  to  a  person  deceased.  The  person  who  only  was 
entitled  to  the  office,  and  who  may  be  in  distant  or  foreign  parts,  and  may  for 
a  time  not  have  heard  of  the  death,  would  be  precluded  from  contesting  the 
office  unless  under  the  heavy  penalty  imposed  by  the  Act,  and  without  lodging 
defences  against  a  suit  which  he  was  never  called  on  to  defend.  H.  B." 

On  an  appeal  the  Sheriff  (Lee)  affirmed. 

"  Note, — ^An  able  argument  was  submitted  on  behalf  of  the  defender  to  the 
effect  that,  under  the  14th  clause  of  the  Sheriff  Court  Act,  1876,  the  only  com- 
petent form  of  obtaining  the  recall  of  the  decree  dative,  referred  to  in  the 
Stition,  is  by  presenting  to  the  Sheriff  a  written  note  as  provided  in  subsection 
|.  But  the  Sheriff  is  of  opinion  that  the'provisions  of  that  clause  are  not 
strictly  ai^licable  to  a  deoeinituxe  of  the  kind  in  questioiu    They  apply  to 


446  SHERIFF  COURT  REPORTER. 

decrees  in  absence  pronounced  in  actions  where  appearance  may  be  entered  and 
defences  lodged ;  and  although  it  seems  to  have  oeen  held  competent  in  the 
case  of  Macpkerson  to  repone  a  party  against  such  a  decemiture,  the  Sheriflf  is 
satisfied  that  the  form  most  consistent  with  Oommissary  Court  Practice,  under 
the  Act  21  &  22  Vict  c  56,  is  to  present  a  counter  petition,  and  to  accom- 
pany or  conjoin  with  the  same  a  petition  for  recall  of  the  previous  decemiture. 
This  seems  to  be  contemplated  in  the  44th  clause  of  the  Sheriff  Court  Act  of 
1876,  and  it  is  the  form  of  which  Mr.  Alexander  gives  a  style  in  his  work  on 
*  Commissarv  Court  Practice,'  p.  199.  It  was  also  uiced  that  an  inferior  Court 
cannot  recall  its  own  decrees,  and  that  on  this  ground  also  the  present  petition 
is  incomjpetent.  But  in  commissary  matters  the  Sheriff  Court  is  not  properly 
an  infenor  Court,  but  a  Court  of  privative  jurisdiction.  There  may  be  cases 
in  which  it  is  necessary  to  proceed  by  reduction«  The  case  of  Dowie  v. 
Barclay,  9  M.  726,  affords  an  illustration  of  such  a  case.  The  allegation  in  that 
case  was  that  the  Commissarv  of  Kinross-shire  had  decerned  an  executor  to  a 
defunct  person  not  domiciled  within  his  jurisdiction,  and  that  the  party  so 
decerned  executor  was  not  entitled  to  the  office.  It  was  said  that  the  defunct 
was  domiciled  in  the  county  of  Edinburgh.  As  the  Commissary  of  Edinburgh 
could  not  recall  the  decree  erroneously  given  by  the  Commissary  of  Eanross, 
reduction  was  necessary  to  enable  the  petitioner  to  proceed.  But  there  is  no 
difficulty  of  that  kind  in  the  present  case. 

^*  The  Sheriff  is  therefore  of  opinion  that  the  preliminary  plea  has  been 
properly  repelled.  It  may  be  for  consideration  whether  a  warrant  Bhould  not 
be  granted  for  retransmission  of  the  former  proceedings,  in  order  that  they  may 
be  conjoined  with  this  application.  The  onl^  question  at  present,  however,  is 
whether  the  defender's  nrst  plea  can  be  sustained  or  should  be  repelled  to  the 
effect  of  enabling  the  petitioner  to  proceed  with  his  application.  B.  L." 

On  the  merits  the  following  interlocutors  were  pronounced  : — 

^*Perthf  2&nd  May  1878. — Having  heard  parties'  procurators,  and  made 
avizandum  with  the  process  and  debate.  Finds :  First,  Sophia  Webster  died 
intestate  in  the  county  of  Perth  on  17th  September  1876 ;  second,  James 
Camesy  Webster,  father  of  the  said  Sophia  Webster,  obtained  himself  decerned 
on  27ta  April  1877  to  one  Euphemia  Webster,  intending  it  for  the  said  Sophia 
Webster,  but  which  decree  was  not  extracteid,  and  is  not  now  insisted  on  ; 
third,  the  said  James  Carney  Webster  died  on  19th  July  1877,  leaving  a 
will  whereby  the  defender,  Wmiam  Shiress,  was  named  his  executor,  and  on 
the  31st  August  same  year  he  obtained  himself  decerned  executor  of  the  said 
Sophia  Wemter,  as  representative  of  the  said  James  Cam^  Webster ;  fourth, 
Edward  Webster,  the  eldest  surviving  brother,  and  one  of  the  next  of  kin  of 
the  said  Sophia  Webster,  on  19th  December  1877  presented  apetition  to  this 
Court,  praymg  to  have  recalled  the  decreet  given  in  favour  of  William  Shiress, 
of  date  dlst  August  1877,  and  to  have  the  petitioner,  Edward  Webster, 
decerned  executor  dative,  qua  one  of  the  next  of  kin  to  the  said  Sophia 
Webster :  Finds  in  law  that  James  Camegy  Webster,  though  as  father  under 
the  statute  of  1855  be  is  entitled  to  half  of  his  daughter's  movable  succession, 
he  was  not  entitled,  nor  is  the  defender,  William  Shiress,  as  his  representative, 
now  entitled  to  exclude  the  petitioner,  Edward  Webster,  from  the  office  of 
executor  as  one  of  the  next  or  kin  :  Therefore  recalls  the  decemiture  of  date 
3l8t  August  1877  in  favour  of  William  Shiress,  and  decerns  Edward  Webster 
executor  dative,  qua  one  of  the  next  of  kin  to  his  sister  Sophia  Webster, 
reserving  all  claim  and  action  for  participation  in  the  executrv :  Finds  William 
Shiress  Sable  in  costs  to  the  said  Edward  Webster :  Remits  the  account  thereof 
to  the  auditor  to  tax,  and  decerns.  Huoh  Babcla.t. 

**Noie, — ^The  solicitor  for  Mr.  Shiress  took  no  plea  on  the  decemitare 
obtained  by  the  father  in  April  1877,  but  took  his  stand  solely  on  the 
statute  4  Qeo.  IV.  c  98  (1823).    According  to  the  general  law  of  snccesnon  at 
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the  time  of  the  passing  of  that  statute  as  it  still  is,  descendants  first  succeed  to 
intestate  succession,  next  collaterals,  and  lastly  ascendants,  and  finally  the 
sovereign. 

^*  There  was  at  one  time  a  distinction  between  heritage  and  movable  suc- 
cession. In  the  former  there  was  representation,  and  in  the  latter,  unless  the 
next  of  kin  confirmed  to  the  succession,  it  did  not  vest.  To  remedy  this, 
and  to  introduce  representation  in  movable  succession^  the  statute  1823  was 


''•Before  the  statute  16  Vict  c.  22,  1865,  a  father  had  no  interest  in  the 
moveable  succession  of  his  children,  and  so  could  not  have  competed  with  the 
brothers  and  sisters.  He  could  not  have  obtained  decemiture  unless  descen- 
dants and  collaterals  had  all  failed. 

''  The  Act  1855  gives  a  father  one  half  of  the  movable  succession  of  a  child 
dying  intestate  and  without  issue,  but  this  is  merely  a  claim  of  debt.  There 
are  no  words  implying  he  is  entitled  to  the  office  of  executor  as  next  of  kin  in 
exclusion  of  collaterals. 

''  The  solicitor  for  Mr.  Shiress  pled  his  case  much  on  the  greater  interest  of 
his  client  over  the  collaterals,  but  it  is  not  interest  that  confers  the  office. 
Had  there  been  only  one  brother  or  one  sister,  the  interest  would  then  have 
been  equal,  and  it  will  not  make  a  general  rule  subject  to  mere  accidental 
circumstances.  By  the  first  clause  of  the  statute  1855  the  next  in  kin  is 
declared  to  have  exclusive  right  to  the  office  in  preference  to  the  children  or 
other  descendants  of  any  predeceasing  next  of  kin,  though  it  might  be  that 
this  person  so  favoured  might -have  a  very  small  interest  in  comparison  to 
the  others  entitled  to  share  in  the  succession. 

"  The  word  *  kin '  is  not  perhaps  easy  of  being  defined ;  it  obviously  has 
its  root  in  *  kindred ; '  in  general  parlance  it  is  confined  to  descendants  and 
collaterals.  A  wife,  however  close  the  tie,  takes  office  not  as  next  of  kin, 
but  qua  relict.  Those  on  the  same  platform  take  office  as  ^nearest  in  kin,*  but 
if  there  be  only  one  in  the  stirps  as  '  next  of  kin.'  But  if  the  father  is  prefer- 
able to  collaterals,  he  must  take  office  either  as  one  of  the  nearest  or  the  next  of 
kin,  and  he  can  only  have  the  last  denomination.  If  he  is  entitled  to  the 
office,  then  the  mother,  with  less  interest,  is  also  entitled  to  the  office  as  nearest 
or  next  of  kin  to  a  deceased  son  or  daughter.  It  may  be  that  ^e  parents, 
failing  collaterals  as  a  creditor  for  their  interest,  may  be  entitled  to  the  office, 
but  just  as  a  creditor  is  decerned  qua  creditor,  the  parents  should  be  designated 
as  qua  father  or  qua  mother,  certainly  not  next  or  one  of  the  nearest  in  kin. 

"H.  B." 

On  an  appeal  the  Sheriff  (Lee)  affirmed. 

"  Note, — The  Sheriff  is  of  opinion  that  there  is  nothing  in  the  statute  of 
1855  to  entitle  a  father  to  claim  the  office  of  executor  dative  qua  next  of  kin 
to  his  deceased  child  in  preference  to  the  brothers  of  the  defunct ;  and  there* 
fore,  in  no  view  of  the  statute  Geo.  IV.  c.  98,  sec.  1,  can  he  hold  the 
defender,  Mr.  Shiress,  entitled  to  prevail  in  this  competition.  It  was  conceded 
that  he  could  only  succeed  by  showing  that  his  alleged  author  was  next  of  kin 
at  the  date  of  the  defunct's  death.  In  support  of  that  view,  the  Sheriff  heard  a 
full  argument,  founded  on  the  natural  order  of  propinquity,  referred  to  by 
Erskine  ^III.  viii.  7).  But  it  was  admitted  that  in  practice  the  statute  of  185*5 
had  not  (so  far  as  appeared^  been  acted  on  as  affecting  a  change  in  the  order  of 
propinquity  referred  to  in  the  4th  of  Qeo.  IV.,  and  in  the  opinion  of  the  Sheriff 
the  case  of  AfutV,  petitioner,  as  reported  (4  Macp.  p.  74),  indicates  the  reverse, 
for  there  the  mother  was  conjoined  not  as  next  of  kin,  but  qua  mother. 

Act.—MitcheU. Alt^-M'SteufaH. 


448  SHERIFF  COURT  REPORTER. 

A.  V,  B. 
Sheriff  Barclat. 

In  an  action  of  paternity  and  aliment  at  the  instance  of  a  married  woman 
against  a  married  man.  The  defender  admitted  the  paternity,  but  pled  that  from 
his  small  means  and  his  burdens  he  could  not  afford  to  pay  the  usual  aliment, 
but  offered  a  much  smaller  sum.  The  following  interlocutor  was  pro- 
nounced : — 

"  Having  heard  parties'  procurators,  and  made  avizandum  with  the  process 
and  debate ;  in  respect  that  it  is  admitted  that  the  pursuer  is  a  married 
woman,  but  that  her  husband  is  in  foreign  parts,  appoints  her  agent,  Mr.  J. 
B.  M^Cosh,  her  curator  ad  litem;  in  respect  that  the  defender  admits  the 
patemitv  of  the  child  libelled,  and  is  therefore  in  law  bound  in  mutual  support 
of  the  child  with  the  pursuer  ;  and  in  respect  that  the  rate  of  aliment  claimed 
is  the  usual  and  lowest  rate  of  aliment  allowed  in  this  Court  for  the  support  of 
illegitimate  children,  decerns  in  terms  of  the  prayer  of  the  petition  :  Finds  the 
pursuer  entitled  to  expenses,  remits  the  account  thereof  to  the  auditor  to  tax, 
and  decerns.  Hugh  Barclat. 

"  Note. — This  is  a  peculiarly  disgusting  case,  but  must  be  dealt  with  accord- 
ing to  legal  principles.  The  question  is  simply,  What  is  necessary  for  the  infant 
child  1  This  has  oeen  ascertained  and  long  fixed  in  this  Court  and  county. 
This  is  a  debt  due  to  the  child  by  both  parents,  with  mutual  relief  the  one 
against  the  other,  the  mother  of  course  giving  her  share  chiefly  in  the  nurture 
of  the  child.  The  claim,  as  the  defender  himself  states,  is  one  of  simple  debt. 
If  so,  it  cannot  enter  into  the  question  whether  the  debtor  can  afford  to  pay  his 
debt.  In  a  question  with  the  Parochial  Board  such  is  of  course  a  consideration. 
The  Poor  Law  is  bound  to  give  relief  wherever  such  is  necessary,  but  the  relief 
given  is  not  matter  of  debt.  In  the  criminal  prosecution  by  the  Board  against 
a  parent  bound  in  relief  ability  is  expressly  set  forth  in  the  statute.  In  a  civil 
action  the  relatives  bound  in  support  cannot  be  asked  to  give  more  than  they 
can  afford,  and  cannot  be  maae  to  pauperise  themselves  so  as  to  help  one 
already  a  pauper  ;  but  in  a  question  between  parents  the  claim  is  one  simply 
of  debt,  and  must  be  dealt  with  in  the  same  manner  as  all  other  claims  of  debt. 
The  quantum  of  aliment  is  regulated  by  classes,  not  hy  persons.  In  persons  of 
rank  and  affluence  the  amount  of  aliment  may  be,  and  has  been  increased,  not 
so  much  from  the  ability  of  the  parents  to  afford  a  higher  rate,  but  that  the 
child  may  be  better  dealt  with,  and  educated  according  to  its  parentage.  But 
there  has  never  been  a  case  in  this  Court  where  the  rate  of  alitnent  is  lowered 
so  as  to  suit  the  abilities  of  the  putative  father.  Indeed,  if  that  rule  was  to  be 
adopted,  the  ability  of  the  mother  would  require  to  be  looked  at  as  well  as  that 
of  tne  father.  In  short,  if  the  defence  set  up  was  to  be  adopted,  there  could  be 
no  general  scale  of  aliment,  but  one  varying  in  each  case  according  to  the  ability 
of  the  parents  at  the  time.  A  party  may  one  year  be  in  very  poor  circum- 
stances, whilst  subsequently,  by  inheritance  or  other  good  fortune,  he  might  be 
in  an  affluent  state.  Indeed,  according  to  the  rule  that  debt  is  coupled  with 
ability,  to  meet  it  there  must  be  an  arbitrary  decree,  variable  not  only  in  each 
case,  but  in  the  same  case  with  each  successive  period  of  time.  According  to 
the  defender's  plea,  if  a  defender  in  this  class  of  pases  has  nothing  to  pay,  then 
there  ought  to  be  no  decree.  The  father  might  by  paralysis  or  some  other 
casualty  be  wholly  unable  to  contribute  one  farthing,  and  himself  be  an  object 
of  charibr,  and  it  would  follow  that  in  such  case  the  debt  must  be  extinguished 
and  no  decree  given.  Apart  from  the  legal  obligation  on  a  debtor  to  pay  the 
full  amount  of  his  debt,  it  must  appear  that  to  admit  the  principle  contended 
for  by  the  defender,  that  in  this  class  of  cases  the  obligation  depends  on  the 
debtor's  ability ,  would  be  greatly  to  encourage  vice,  shelter  the  guilty,  and 
augment  the  burdens  already  heavy  on  the  ratepayers.  H.  B." 

On  an  appeal,  Sheriff  Lee  (22nd  Feb.)  affirmed  the  above  interlocutor  without 
any  note. 
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THE  NEW  LAW  OF  KEGULAK  MAEEIAGE. 

"THE  MABRIAGE  NOTICE   (SCOTLAND)  ACT,  1878." 

From  the  Ist  of  January  neict  the  law  of  regular  marriage  in  Scotland 
will  be  chiefly  found  in  an  Act  which  has  just  passed  through  the 
Legislature.  It  is  to  be  cited  for  all  purposes  as  the  Marriage  Notice 
(Scotland)  Act,  1878,  but  it  is  intituled  "An  Act  to  encourage 
Itegular  Marriages  in  Scotland."  Dr.  Cameron,  one  of  the  members 
for  Glasgow,  has  been  the  promoter  of  two  bills  on  this  subject.  His 
first,  which  was  dropped  after  discussion  on  the  second  reading,  was 
to  be  quoted  as  "  The  Banns  of  Marriage  (Scotland)  Act,  1876,"  and 
it  proposed  to  "  abolish  the  system  of  proclaiming  banns  of  mar- 
riage presently  in  force  in  Scotland,  and  to  make  provision  for  the 
due  publication  of  such  banns  in  Scotland."  Eeally,  what  it  pro- 
posed to  do  was  to  supersede  the  ecclesiastical  proclamation  of 
banns  by  a  system  of  notice  to  a  registrar,  though  this  last  might 
be  described  as  a  new  and  secular  form  of  banns.  The  present 
Bill,  on  the  contrary,  retains  the  form  of  notice  in  the  Parish 
Church  for  those  who  choose  to  use  it,  but  it  provides  a  secular 
alternative  so  cheap  as  probably  to  supersede  the  other ;  and  above 
all,  it  for  the  first  time  separates  regular  marriage  according  to  the 
law  of  Scotland  (still  in  every  case  to  be  marriage  by  religious 
ceremony)  from  all  necessary  connection,  even  by  way  of  prelimi- 
nary, with  any  particular  Church.  The  present  Bill  was  the 
subject  of  careful  consideration  by  a  well-mixed  committee  of  the 
Faculty  of  Advocates,  which  reported  unanimously  in  its  favour, 
making,  however,  certain  suggestions  in  regard  to  it.  It  was  re- 
viewed with  care  in  both  Houses  of  Parliament,  receiving  some 
final  touches,  it  is  understood,  at  the  hands  first  of  the  Lord  Advo- 
cate, and  afterwards  of  Lord  Chancellor  Cairns.  But  it  is  owing 
to  the  conciliatory  skill  and  steadfastness  of  Dr.  Cameron  that  it 
has  at  last  emerged  in  the  form  of  an  enactment  which  will  hence- 
forth define  and  regulate  regular  marriage  in  Scotland,  at  least 
imtil  the  law  of  marriage  throughout  the  United  Kingdom,  includ- 
ing the  whole  relation  of  the  consensual  contract  to  public  law,  is 
made  the  subject  of  legislation. 
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The  rules  as  to  Marriage  Notice  are  easily  summarized. 

The  leading  provision  is  that  "from  and  after  the  commence- 
ment of  this  Act  it  shall  be  lawful  for  ministers,  clergymen,  or 
priests  in  Scotland  to  celebrate    marriages    therein  after  such 
publication  of  notice  of  an  intention  to  marry  as  is  hereinafter 
prescribed,  and  upon  production  to  such  minister,  clergyman,  or 
priest  of  a  certificate  or  certificates  of  such  publication  as  herein- 
after prescribed,  and  any  marriage  so  celebrated  shall  be  deemed 
to  be  a  regular  marriage  as  if  it  had  been  celebrated  by  such 
minister,  clergyman,  or  priest  after  the  proclamation  of  banns  of 
marriage  according  to  the  mode  now  in  use."    The  next  section 
provides    for    the    Society  of   Quakers  and  persons    professing 
the  Jewish  religion,  and  their  marriages  also  are  declared  and 
confirmed  as '' regular"  upon  similar  notice  to  the  Begistrar.    That 
functionary  is  not  created  by  this  Act     It  accepts  him  as  already 
brought  into  existence  by  the  17  &  18  Vict  c.  80,  but  it  provides 
that  in  order  to  regular  marriage  without  banns  by  persons  in 
Scotland,  "  each  of  such  persons  shall,  on  or  about  the  same  date, 
give  notice  of  the  intended  marriage  to  the  Begistrar  of  the  parish 
or  district  in  which  he  or  she  shall  have  resided  for  a  period  of  not 
less  than  fifteen  clear  days  previous  to  the  giving  of  such  notice, 
in  the  form  as  nearly  as  may  be  set  forth  in  the  Schedule  A 
annexed  to  this  Act;  provided  that  when  both  of  such  persons 
reside  within  the  same  parish  or  district  it  shall  suffice  for  one  of 
them  to  give  such  notica"    The  alternative  "  parish  or  district'* 
will  be  of  great  practical  importance  in  large  towns,  where  the  ascer- 
tainment of  the  old  parishes  is  often  a  wearisome  and  uncertain 
process.    On  receipt  of  the  notice,  and  of  one  and  sixpence  as  fee, 
the  Begistrar  inserts  the  particulars  in  his  "  Marriage  Notice  Book," 
and  posts  up  **  on  the  door  or  outer  wall "  of  hijs  office  a  notice  in  the 
form  provided  by  a  schedule.    It  is  to  be  kept  posted  up  for  seven 
days,  and  the  "  Notice  Book  "  is  to  be  ''at  all  reasonable  times"  open 
to  inspection  for  a  shilling.    At  the  expiry  of  the  seven  days,  if  no 
objection  as  after  mentioned  is  lodged,  the  Begistrar  is  to  grant  a 
""  certificate  of  due  publication"  on  payment  of  a  shilling — the  whole 
•expense  in  each  "  parish  or  district "  being  thus  only  half-a-crown. 
The  certificate  becomes  void  in  three  months  from  its  dat«  if  the 
marriage  has  not  taken  place  within  that  time.   The  other  provisions 
as  to  procedure  relate  to  possible  "objections"  which   may  be 
stated  to  the  Begistrar.    He  is  to  disregard  all  such  "  not  appear- 
ing on  the  face  of  the  notice,"  unless  they  are  stated  before  he 
gives  his  certificate,  and  are  put  in  writing  and  signed  (then  or  later 
apparently)  by  the  objector;  and  lodged  with  the  Begistrar  by  a 
formal  declaration  in  terms  of  a  schedule  appended  to  the  Act 
But  when  an  objection  is  thus  lodged,  it  is  to  be  dealt  with  differ- 
ently according  to  its  character.     If  it  is  (for  example)  that  a  name 
is  wrong,  or  that  the  fifteen  days'  residence  has  not  been  complied 
with,  and  generally  where  the  objection  does  not  set  forth  a  legal 
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impediment  to  a  marriage  between  such  persons,  but  relates  to 
some  formality  or  statutory  requirement  merely,  the  Registrar  shall 
suspend  the  issuing  of  his  certificate,  and  shall  consider  the  objec- 
tion, and  make  such  inquiry  thereanent  as  he  shall  see  fit,  and 
report  thereon  as  soon  as  may  be  to  the  Sheriff  or  SherifiF-Substi- 
tute  of  the  county  in  which  his  ofiSce  is  situated,  who  shall,  on 
such  report,  direct  the  notice  to  be  amended  and  a  certificate  to  be 
granted  thereon  without  republication  thereof,  if  he  shall  see  fit; 
or  to  be  cancelled,  if  he  shall  see  fit,  in  which  case  it  shall  be  com- 
petent for  the  persons  intending  to  contract  marriage  to  give  notice 
de  novo  of  their  intended  marriage."  But  the  objection  may  be 
more  serious,  e.g,  that  one  of  the  parties  is  married  already ;  and  in 
such  a  case,  *'  and  generally  where  the  objection  sets  forth  any 
legal  impediment  to  a  marriage  between  them,  the  Registrar  shaU 
suspend  the  issuing  of  his  certificate  until  there  shall  be  produced 
to  him  a  certified  copy  of  a  judgment  of  a  competent  court  of  law 
to  the  effect  that  the  parties  are  not  in  respect  of  the  said  objec- 
tion disqualified  from  contracting  such  marriage"  It  does  not 
appear  to  us  that  under  this  clause  an  alleged  promise  of  marriage 
to  another  woman  is  the  sort  of  alleged  legal  impediment  to  which 
a  Registrar  could  give  any  effect ;  but  it  may  be  rash  to  construe  a 
new  provision  hastily.  A  Registrar  who  wUfuUy  grants  a  certifi- 
cate without  complying  with  these  requirements  is  liable  to  a  fine 
of  not  more  than  £25,  or  a  month's  imprisonment,  and  to  be 
deprived  of  his  office.  And  a  penalty  not  exceeding  £50  is  pro- 
vided for  "  any  person  otherwise  entitled  to  celebrate  a  marriage 
who  shall  celebrate  a  marriage  in  Scotland  with  a  religious  cere- 
mony "  without  having  either  a  Banns*  certificate  or  a  Registrar's 
certificate — the  Sheriff  being  the  judge,  and  the  Procurator-Fiscal 
the  exclusive  prosecutor.^ 

Dr.  Cameron's  Act  will  work  a  quiet  practical,  and  perhaps  also 
a  theoretical,  revolution  in  the  region  with  which  it  deals.  The 
average  of  fees  in  each  parish  to  Session-Clerks  under  the  hitherto- 
existing  system  has  been,  we  understand,  10s.  lOd.  The  whole 
charge  payable  to  a  Registrar  under  the  present  Act  is  2s.  6d.  It 
is  plain  that  the  former  system  will  be  swept  away,  or  cut  down  to 
the  model  of  that  of  the  statute,  which  accordingly  concludes  with 

^  It  was,  we  believe,  in  the  House  of  Lords  that  a  claase  was  added  to  the  first 
schedule  appended  to  the  Bill— that  of  the  notice  to  the  Registrar.  This  addition 
to  the  schedule  notice  says  that  it  is  "  subscribed  and  declared  by  the  above  named  in 
the  presence  of  us,  the  undersigned  householders  in  the  above-mentioned  parish  (or 
district),  who  declare  that  we  believe  the  statements  contained  in  this  notice  to  be 
true."  And  they  are  then  to  sign.  The  proviaion  that  any  party  who  is  to  give 
notice  of  marriage  is  to  take  two  householders  with  him  is  a  very  important  one — so 
important  that  it  ought  unquestionably  to  have  been  expressed  in  the  enactment 
itself.  Indeed,  the  omission  to  do  so  may  raise  a  serious  question.  The  mere  direc- 
tion that  the  party  shall  give  notice  *'  in  tiie  form  as  nearly  as  mav  be  set  forth  in 
the  Schedule  A  "—the  Schedule  A  including  the  clause  above  quoted— is  an  inappro- 
priate if  not  an  incompetent  way  of  effecting  anv  statutory  restriction  which  is  not  a 
mere  matter  of  form  or  expression,  as  this  ceitamly  is  not. 
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that  ''aBj  marriage  so  celebrated  shall  he  deemed  to  be  a  regular 
marriage/'  And  a  sahsequent  section  varies  this  provision  by 
providing  that  a  Begistrar^s  certificate  shall  be  of  eqnal  authority 
with  a  certificate  of  banns  **  in  authorizing  a  minister,  deigyman, 
or  priest  in  Scotland  to  celebrate  a  regular  marriager 

In  eveiy  point  of  view,  therefore,  the  new  enactment  de- 
liberately, and  with  foil  intention,  emancipates  r^iilar  marriage 
from  ecclesiastical  restrictions,  while  it  sets  it  up  on  the  foundation, 
if  not  of  national  religion,  at  least  of  the  general  divine  ordinance 
which  our  institutional  writers  claim  for  all  marriage.  The 
machinery  of  registration  which  it  uses,  points  out,  too,  the  direction 
in  which  any  general  law,  codifying  and  assimilating  the  marriage 
law  of  the  United  Kingdom,  must  proceed.  On  the  whole,  there- 
fore, while  our  law  on  tibis  subject  is  still  in  a  state  of  transition, 
we  must  consider  the  present  enactment  as  an  important  step — use- 
ful in  itself,  suggestive  for  the  future,  and  irreversible. 

A.  T.I. 


TWO  RECENT  RAILWAY  CASES. 

Two  cases,  dealing  most  intimately  with  the  relations  of  our 
railway  companies  to  the  travelling  public,  have  recently  been 
decided,  the  one  in  the  Second  Division  of  the  Court  of  Session, 
and  the  other  in  the  Court  of  Common  Pleas,  which  raise  points  of 
the  greatest  interest  and  importance,  not  only  to  the  legal  pro- 
fession but  to  the  nation  at  large.  They  have  each  in  their  own 
local  sphere  already  received  a  certain  amount  of  notice  from  the 
press,  but  we  think  it  will  not  be  a  misuse  of  the  columns  of  this 
journal  if  we  advert  to  them  now  at  some  length,  not  so  much  for 
the  purpose  of  criticism  as  for  that  of  enabling  our  readers  to  do 
that  for  themselves  after  a  perusal  of  the  facts,  and  of  a  few 
superficial  suggestions  which  readily  occur  when  narrating  these. 

The  two  illustrate  one  another  at  the  same  time  that  the 
opinions  of  the  Judges  appear  to  conflict.  One  of  them,  the 
English  case,  has  been  appealed  to  the  High  Court  of  Justice  by 
the  Railway  Company,  who  lost  it  in  the  Court  below.  The  Scottish 
case  is  not  to  be  pushed  further.  But  we  trust  that,  as  a  decision 
by  the  Supreme  Court  of  Scotland  on  a  matter  aflTecting  the  every- 
day life  of  all  who  travel,  it  will  not  be  lost  sight  of  by  those  con- 
cerned in  the  ultimate  stages  of  the  English  case. 

We  propose  to  deal  with  the  latter  in  the  first  place,  principally 
because  it  raises  a  moi'e  distinct  issue  than  the  Scottish  case,  and 
therefore  forms  a  better  text,  and  also  because  it  cannot  be  so 
familiar  to  those  in  this  part  of  the  island  as  the  other  neces- 
sarily is. 

The  second  case  is  that  of  the  London  and  BrigMon  Railway 
Company  v.   Watson.    Mr.  Watson  was  a  second-class  passenger 
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from  Norwood  Junction  to  Lower  Norwood  by  a  train  which  had 
originally  started  from  New  Croydon.  He  had  had  no  time  to  get 
a  ticket  before  the  train  left  Norwood  Junction,  and  on  arriving  at 
his  destination  he  tendered  sevenpence  to  the  collector,  which  was 
admittedly  the  fare  which  was  the  charge  for  a  ticket  from 
Norwood  Junction.  The  collector  declined  to  accept  the  seven- 
pence,  and  demanded  payment  of  eigfatpence,  which  was  the  fare 
from  Croydon  Junction,  the  original  point  of  departure  of  the 
train.  Mr.  Watson  refused  payment,  and  an  action  was  thereafter 
brought  by  the  Eailway  Company  in  the  Southwark  County 
Court  for  the  additional  penny.  There  was  no  imputation  of 
fraud  against  Mr.  Watson,  and  the  claim  of  the  Bailway  Company 
was  entirely  vested  upon  their  statutory  rights.  They  founded  on 
the  following  bye-law : — 

"  Any  person  travelliog  without  a  ticket,  or  failing  or  lefasing  to  show  or 
deliver  up  his  ticket  as  aforesaid,  shall  be  required  to  uay  the  fare  from  the 
station  whence  the  train  originally  started  to  the  end  of  nis  journey." 

This  bye-law  had  been  framed  in  virtue  of  the  power  given  to 
railway  companies  by  the  109th  section  of  the  Bailways  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  20),  to  make  bye-laws 
80  long  as  they  are  not  repuguant  to  the  Act  itself. 

The  contention  which  the  Bailway  Company,  the  appellants 
from  the  judgment  of  the  County  Court  judge,  had  to  meet  was 
that  the  bye-law  in  question  was  unreasonable  and  repugnant  to 
the  103rd  section  of  the  Act  8  &  9  Vict.  c.  20,  which  provides 
that  a  passenger  travelling  without  a  ticket  with  intent  to  avoid 
payment  shall  forfeit  to  the  Railway  Company  a  sum  not  less  than 
forty  shillings. 

In  the  Court  of  Common  Pleas,  to  which  the  appeal  was  taken, 
the  cause  was  heard  before  Lord  Chief-Justice  Coleridge  and  Mr. 
Justice  Lopes ;  and  after  these  learned  judges  had  taken  time  to 
consider  their  judgment,  a  lengthy  and  elaborate  opinion  aihrming 
the  decision  in  the  Court  below  was  delivered  on  the  29th  June 
last  by  the  Lord  Chief-Justice,  in  which  Mr.  Justice  Lopes  con- 
curred.    The  following  extract  shows  the  grounds  of  judgment: — 

"  I  think  the  bye-law  void  on  two  grounds  :  (1)  I  think  in  substance  it  is  an 
attempt  to  inflict  a  penalty  for  doing  that  without  fraud  which,  by  the  joint 
operation  of  the  103rd  and  109th  sections  of  the  Act  8  &  9  Vict  c  20,  can 
be  punished  only  if  it  is  done  with  fraud.  The  principle  of  the  decision  in 
Dtardm  v.  Tovmsend  (I  L.  R.  Q.  B.  20)  appears  to  me  to  cover  this  case. 
It  is  true  that  in  that  case  the  bye-law  which  was  the  subject  of  decision  went 
beyond  the  bye-law  in  this,  because  it  professed  to  punish  the  non-payment  of 
tiie  excessive  fare  bv  a  penalty  not  exceeding  forty  shillings,  and  tne  proceed- 
ing was  a  proceeding  before  justices  to  impose  the  penalty.  The  actual 
deci^on  of  the  Court  was  that  the  Company  could  not  by  a  bve-law  make 
that  an  offence  irrespective  of  fraud  which  the  Act  of  Parliament  had 
expressly  only  made  an  offence  with  it ;  and  that  so  to  legislate  would  be 
repugnant  to  the  Act  which  gave  power  to  the  Company  to  ledslate  only  iu 
occoraance  with  and  subject  to  the  Act  itself.  But  tne  juagments  seem 
to  me  to  show  that  all  the  judges  of  the  Queen's  Bench  were  not  speaking 
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with  reference  to  the  form  of  the  procedure  before  them  only,  and  that  they- 
would  haye  thought  this  bye-law  eqnally  inconsistent  with  and  repugnant  to 
the  spirit  of  the  Act  of  Parliament^  inasmuch  as  under  it  a  perfectly  honest 
person  might  be  visited  with  highly  penal  consequences  for  an  act  sometimesy 
as  railways  are  conducted,  reasonable  or  eyen  necessary  ;  at  all  events,  an  act 
perfectly  innocent,  or  at  most  no  more  than  careless^  Moreover,  if  I  rightly 
underFtand  the  reasoning  of  the  Lord  Chief-Justice  in  that  case,  he  thought 
the  bye-law,  even  apart  from  the  penalty,  could  only  be  held  good  if  it 
was  directed  to  the  wilful  withholding  of  a  ticket,  and  in  this  view  my  brothers 
Mellor  and  Lush  appear  to  have  concurred.  I  think,  therefore,  this  case  is 
within  the  decision  of  the  case  of  Dearden  v.  Towntend^  with  which  case  I  entirely 
agree.  .  .  .  But  there  is  another  ground  before  I  proceed  to  the  question  of 
reasonableness  on  which,  as  I  think,  this  bye-law  must  be  held  to  be  void  and 
illegal.  We  are  not  informed  in  tliis  case  .  .  .  what  is  the  hugest  possible 
Dm  which  Uiis  bye-law  would  authorize  to  be  exacted.  But  it  is  manifest  that 
it  might  exact  from  a  passenger  a  sum  larger  than  the  largest  first-class  fare 
which  the  Act  of  Parliament  authorizes  the  Company  to  chaige  for  the  whole 
distance  bona  fide  traversed  by  the  passenger  from  whom  they  seek  to  exact 
the  excess.  If,  for  instance,  the  passenger  has  travelled  six  miles,  and  the  largest 
fiue  authorized  by  the  Act  of  Parliament  is  3d.  a  mile,  or  Is.  6d.,  and  the  whole 
faro  exacted  from  him  is  lOs.,  or  15s.,  or  20s.,  it  is  to  my  mind  plain  that  the 
bye-law  is  repugnant  to  the  Act  of  Parliament,  and  bad  within  the  lOdth 
flection  already  referred  to.  .  .  .  (2)  But  the  bye-law  app^rs  to  me  to  be 
bad  equally  upon  the  ground  that  it  is  unreasonable.  It  is  manif^tly  unequal  in 
its  operation.  A  man  who  has  travelled  five  miles  or  fifty  may  be  mul<ied  in 
the  same  sum  without  any  reference  either  to  the  benefit  he  has  derived  from 
the  Company  or  the  injury  he  has  inflicted  on  it.  It  is  uniust,  because  it  makes 
no  distinction  between  a  man  who  has  really  peroetrated,  or  attempted  to  per- 
petmte,  a  fraud  upon  the  Company  .and  one  who  nas  by  mere  inadvertence  lost 
his  ticket  after  having  paid  his  full  fare,  or  from  whom  it  has  been  stolen,  or 
who  has  carelessly  but  innocently  neglected  to  provide  himself  with  one.  The 
penalty,  so  to  call  it,  which  may  in  some  cases  and  to  some  persons  be  a  very 
serious  one,  is  inflicted  without  any  regard  to  evidence  or  merits.  Once  paid ,  there 
is,  so  far  as  I  see,  no  obligation  on  the  Company  under  the  bye-law  to  pay  it 
back  even  'on  the  clearest  proof  that  the  ticket  had  been  only  temporarily  mis- 
laid, or  had  been  bought  and  paid  for  and  bona  fide  lost  in  any  one  of  the 
numberless  ways  in  which  such  an  accident  may  happen  even  to  the  most  care- 
ful railway  traveller.  Moreover,  it  imposes  the  fare  altogether  irrespective  of 
any  correlative  duty  on  the  Company.  No  information  is  aflbnled  us  by  the 
case,  and  I  possess  none  if  I  could  use  it,  as  to  the  facilities  afforded 
by  this  Company  for  the  purehase  of  tickets.  But  judges  cannot  strip 
themselves  of  their  ordinary  knowledge.  It  is  at  least  possible  (numerous 
examples  show  that  it  is  highly  probable)  that  tickets  are  sold  by  it  with  an 
almost  contemptuous  disregard  of  the  commonest  convenience  of  the  public  A 
single  small  hole,  open  often  only  iust  as  the  train  is  starting,  round  which 
hole  a  straggling  and  eager  crowd  congregate,  so  numerous  and  so  hurried 
that  decent  comfort  and  inquiry  are  out  of  the  question,  is  the  common  facility, 
if  so  it  must  be  called,  to  which  railway  companies,  possessed  by  Parliament  of 
a  carrying  monopoly,  subject  the  long-suffering  people  of  this  country.  No 
reason  of  common  sense  has  ever  been  suggested,  except  that  it  might  give  the 
companies  or  their  servants  a  little  more  trouble,  why  railway  tickets  should 
not  be  sold  all  day  long  at  the  stations  like  other  tickets  with  which  all  of  ua 
are  familiar.  Yet  a  company  which  exposes  an  old  man  or  a  weak  man,  or  a 
woman,  to  the  alternative  of  a  sharp  physical  struggle  to  get  a  ticket,  or  the 
possible  loss  of  train,  takes  upon  itself  to  mulct  the  same  passenger  in  perhaps 
a  highly  penal  sum  because  he  travels  without  that  ticket  which  they  have 
themselves  denied  him  the  common  and  decent  facilities  to  procure.  Wnether 
this  is  so  or  not  with  the  appellant  company  I  do  not  know.  There  is 
certainly  nothing  to  prevent  Bucn  a  working  of  their  traffic,  and  it  is  unhappily 
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too  common  in  point  of  fact,  and  I  think  for  these  reasons  this  bye-law  is 

unreasonable  and  bad It  has  indeed  been  suggested  that  as  tne  I08th 

section  of  the  Act  8  &  9  Vict.  c.  20,  (jives  the  Company  power  to  make 
regulations  for  inter  alia  generally  regulating  the  '  travelling  upon  or  using 
and  working  of  the  railway/  this  bye-law  is  within  these  wortta,  and  that 
therefore  the  Company  had  authority  to  make  it  But,  first,  the  power  given  in 
the  108th  section  is  limited  by  the  woi-ds  of  the  I09th,  and  bye-laws  made  to 
enforce  such  regulations  must  not  be  repugnant  to  the  general  law  nor  to  the 
Act  itself.  For  the  reasons  already  given,  I  think  this  law  is  repugnant  to  the 
Act ;  and  next,  I  should  be  prepared,  if  necessary,  to  hold  that  the  wonls  of  the 
108th  section  do  not  apply  to  such  regulation  as  this,  and  that  the  words 
*  regulating  the  travelling  upon  or  using  and  working  the  railway '  do  not 
extend  to  such  a  bye-law  as  this,  but,  fairly  construed,  must  be  limited  to  the 
ordering  of  the  traffic  itself,  and  the  physical  use  and  working  of  the  lines  and 
stations  of  the  Company." 

The  Scottish  case  Menzies  v.  ITie  Highland  Railway  Co,  (June  8, 
1878, 15  Scot.  Law  Rep.  608),  the  facts  of  which  we  shall  shortly 
recall  to  the  minds  of  our  readers,  was  decided  about  a  fortnight 
earlier  than  that  on  which  we  have  been  dwelling.  Sir  Eobert 
Menzies,  a  weU-known  Perthshire  Baronet,  went  to  the  Aberfeldy 
station  of  the  Highland  Railway  Company  on  the  afternoon  of 
Friday,  4th  May  1877,  where  he  asked  for  a  return  ticket  to 
Edinburgh.  He  was  informed  he  could  not  get  one,  but  that  the 
day  being  Friday  he  could  be  supplied  with  a  return  ticket  from 
Aberfeldy  to  Perth,  by  which  he  would  save  3s.  7A  He  purchased 
a  ticket  of  that  description,  and  travelled  with  it  to  Perth,  but  on 
taking  bis  seat  at  that  station  to  return  by  a  train  so  far  as  Bal- 
linluig  Junction  on  the  following  Sunday  morning  be  was  informed 
that  the  ticket  was  not  available  for  that  day. 

Sir  Eobert  was  then  required  to  purchase  another  ticket,  which 
be  declined  to  do,  and  after  offering  his  name  and  addi^ess  to  the 
ticket  collector  he  was  eventually  ejected  from  the  carriage  by 
that  ojfficial  with  the  assistance  of  the  porters.  He  thereafter 
brought  an  action  in  the  Sheriff  Court  of  Perthshire  against  the 
Railway  Company  for  £50  damages  and  solatium,  and  £1, 12s.  3d. 
of  expenses  in  driving  from  Pertbsto  Ballinluig. 

It  is  unfortunate,  apart  altogether  from  the  result  of  the  case, 
that  the  issue  was  raised  in  the  form  of  an  action  of  damages 
rather  than  in  an  action  of  declarator.  For  although  some  of  the 
Judges  in  the  Supreme  Court,  in  deciding  the  case  in  favour  of 
the  Railway  Company,  the  appellants  from  the  inferior  Court, 
expressed  opinions,  and  decided  opinions,  upon  the  matters  of  law 
to  which  the  action  gave  rise,  the  decision  of  these  was  hardly 
necessary  to  its  result,  and  the  Lord  Justice-Clerk  clearly  declined 
to  be  committed  to  any  determination  upon  them.  His  Lordship 
preferred  to  regard  the  case  as  a  jury  would,  and  found  it  only 
necessary  to  answer  the  question,  whether  the  pursuer  had  made 
out  a  good  claim  of  damage.  And  he  further  does  not  appear  to 
have  particularly  adverted  to  the  minor  conclusion  in  the  summons 
for  repetition  of  the  sum  paid  for  the  hire  of  a  conveyance  to 
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Balliuluig.  Still  the  findings  in  the  interlocutor  entitle  us  to 
regard  the  legal  doctrines  laid  down  by  Lords  Ormidale  and 
Gifibrd  as  binding  upon  the  Court  in  the  conclusion  at  which  it 
arrived. 

The  Court  held  that  though  there  was  nothing  upon  the  ticket  to 
show  that  it  was  not  available  on  Sunday,  still  that  it  was  issued 
upon  that  condition,  which  was  further  suflBciently  notified  to  Sir 
Eobert  by  a  reference  to  the  time-tables  ;  and  further,  that  the 
Company  were  entitled  "  summarily  to  interfere  "  to  remove  him 
as  a  hindrance  to  them  in  the  use  of  the  railway  under  the  102nd 
section  of  the  statute. 

At  the  outset  it  strikes  us  that  the  majority  of  the  Scottish  Court 
were  willing  to  concede  a  much  larger  power  to  railway  companies 
in  the  making  of  bye-laws  under  the  Railways  Consolidation  Act 
of  1845  than  seems  to  meet  with  the  approval  of  the  Court  of  Com- 
mon Pleas.  To  take  one  instance.  According  to  Lord  Chief-Justice 
Coleridge's  view,  the  108th  section  of  the  Hallways  Clauses  Con- 
solidation Act,  1845,  corresponding  with  the  101st  section  of  the 
Scottish  Act  of  the  same  year,  which  authorizes  railway  companies 
to  make  regulations  for,  intei'  alia,  regulating  the  "  travelling  upon 
or  using  and  working  of  the  railway,"  is  thereby  limited  to  the 
ordering  of  the  traCBc  itself,  and  the  physical  use  and  working  of 
the  lines  and  stations  of  the  Company.  So  far  from  narrowing  the 
construction  thus  far,  which  indeed  it  was  unnecessary  should 
have  been  done  by  the  Court  of  Common  Pleas  for  the  purpose  of 
the  decision  they  were  at  the  time  pronouncing,  Lords  Ormidale 
and  Gifibrd,  besides  taking  it  for  granted  that  the  bye-laws  relating 
to  the  passenger-ticket  department  of  the  railway  were  clearly 
competent  in  view  of  the  statutory  power  referred  to,  must  further 
have  been  satisfied  that  they  were  not  repugnant  to  the  Act  itself. 
But  does  the  Act  (both  Acts  are  similar  so  far  as  our  present  pur- 
pose goes)  itself  authorize  the  penal  interference  of  the  Company, 
unless  where  they  are  made  the  victims  of  fraud  ?  It  humbly 
appeal's  to  us  that  the  powerful  reasoning  of  the  Lord  Chief- 
Justice  is  equally  applicable  to  the  present  case.  The  96th  and 
97th  sections  of  the  Scottish  Act  are  only  of  avail  where  the 
passenger  has  it  in  his  mind  to  cheat  the  ticket  collector.  And  in 
assuming  the  validity  of  the  bye-laws  referred  to,  it  rather  occurs, 
on  applying  one's-self  to  a  consideration  of  the  English  case,  that  the 
condition  is  ignored  in  the  bye-laws,  and  that  they  are  framed 
irrespective  of  it  Nor  v/ill  it  suffice  to  say  they  have  been 
sanctioned  by  the  Board  of  Trade.    That  is  no  safeguard. 

Lord  Moncreiff's  exposition  of  this  part  of  the  case  was  in 
harmony  with  the  law  laid  down  by  the  Court  of  Common  Pleas* 
He  remarks  in  one  part  of  his  judgment : — 

**  It  1$  certain  in  point  of  law  tliat  by  taking  his  seat  in  the  train  the  pur- 
suer committed  no  oifeiice  under  the  9(5th  section  of  the  Railways  Clauses  Act^ 
and  that  if  the  railway  servants  had  given  him  in  charge  they  would  have  ex- 
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ceeded  their  right.  He  was  not  a  trespasser  in  that  sense,  and  without  saying 
that  forcible  removal  from  a  carriage  is  equivalent  to  apprehension  and  charge, 
I  think  such  violent  proceedings  should  be  reserved  for  cases  in  which  there  is 
an  intent  to  defraud,  or  an  intentional  breach  of  the  Company's  bye-laws,  or 
where  some  interest  is  endan^red.  ...  I  should  be  soiry  to  encourage  the 
idea  that  it  is  not  only  the  right  but  the  duty  of  the  senrants  of  a  railway 
company  to  resort  to  such  proceedings  in  every  case  in  which  the  correct 
voucher  is  absent,  although  they  may  Know  that  this  has  occurred  in  the  best 
of  faith,  from  unavoidable  accident,  excusable  error,  or  want  of  distinct  intima- 
tion on  their  own  part,  and  that  no  substantial  interest  is  in  hazard." 

The  reasoning  of  Lord  Ormidale  and  Lord  GiflFord  on  this  point 
does  not  seem  to  bear  any  room  for  escape  to  the  innocent  traveller 
who  has  lost  his  ticket  by  inadvertence  or  accident.  According 
to  their  theory  he  would  also  be  "a  hindrance"  liable  to  be 
removed,  however  good  a  prima  fade  case  he  might  be  able  to 
state.  Sir  Bobert  was  able  to  display  a  ticket  which  constituted  a 
contract  apparently  binding  on  the  Railway  Company,  and  giving 
him  a  good  title  until  that  was  disproved.  If  Bailway  Companies 
desire  to  be  fortified  by  the  Legislature  against  negligence  or 
excusable  error,  and  to  be  armed  with  penalties  against  such  venial 
trifles  as  well  as  deliberate  dishonesty,  let  them  get  their  powers 
directly  from  Parliament,  and  have  them  sanctioned  and  approved 
in  regular  form.  Their  contention  in  the  two  cases  mentioned 
above  seems  faulty  because  they  claim  to  have  larger  authority 
than  Parliament  has  allowed  them  the  power  to  assume,  and  to 
have  assumed  the  right  to  wield  that  authority  imder  cover  of  the 
sanction  of  the  Board  of  Trade.  We  shall  only  add  upon  this  point, 
that  the  previous  cases  of  Dearden  v.  Tmonsend,  1865,  1  L.  K. 
Q.  B.  10,  in  England,  and  the  Scottish  case  of  the  Scottish  North- 
ISaMem  Railway  Company  v.  Mathews,  do  not  appear  to  militate 
against,  on  the  contrary,  they  clearly  support  the  view  taken  by 
I^rd  Coleridge  and  Lord  Moncreiff.  The  latter  case,  which  is 
reported,  5  Irv.  Just.  Beps.  237,  was  a  Small  Debt  Court  decision, 
where  the  Sheriff-Substitute  had  held  that  on  a  passenger  arriving 
after  the  shutting  of  the  ticket  office  and  taking  his  seat  in  a  train 
without  a  ticket,  the  Bailway  Company  were  not  entitled  to  eject 
him,  but  that  he  could  claim  repetition  of  his  charges  for  convey- 
ance by  road  to  his  destination.  That  decision  was  appealed  to 
the  Circuit  Court,  and  the  appeal  sustained  on  the  ground,  as  the 
report  seems  to  us  to  bear,  of  unformality  in  the  account  appended 
to  the  summons.  Lord  Ormidale  certainly  seems  to  have  attached 
greater  weight  to  this  reversal,  and  to  have  founded  on  it  as  an 
authority  for  the  proposition  that  a  railway  company  might  eject 
a  passenger  who  had  no  ticket,  whether  there  was  wrongous  inten- 
tion or  not  But  there  is  surely  no  warrant  for  this  in  the  reported 
opinion  of  Lords  Ardmillan  and  Neaves,  which  specially  bears 
that  they  declined,  as  they  inevitably  must  have,  to  investigate  the 
merits  of  the  question. 
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NO.  VII. 

It  is  unnecessary  to  do  more  tlian  to  give  a  general  idea  of  Mr. 
Brown's  argument  without  detailing  the  matters  contained  in  the 
paper,  or  making  any  extensive  quotations  from  it  The  writer 
pointed  out  the  necessity  for  some  provision  in  the  case  of  accidents 
for  those  workmen  who  are  engaged  in  dangerous  occupations,  and 
also  the  necessity  for  supplying  this  without  a  violation  of  the  true 
principles  of  justice  or  of  policy.  A  system  of  insurance  was  the 
method  recommended,  insurance  not  voluntary,  for  that  would  not 

f)rotect  the  improvident,  who  most  require  it,  but  compulsory  by 
aw  for  certain  occupations.  Vaccination  and  the  charity  enforced 
by  the  Poor  Laws  were  given  as  instances  already  known  to  our 
law  where  compulsory  powers  of  a  similar  character  were  exercised 
with  salutary  effect ;  whilst  the  statutes  as  to  the  hours  for  labour 
and  the  ages  of  those  employed,  the  Truck  Acts  and  others,  were 
quoted  in  proof  that  freedom  of  contract  has  already  been  trenched 
upon  by  the  Legislature,  and  that  further  steps  in  this  direction  are 
therefore  merely  questions  of  expediency.  To  the  objection  that 
compulsory  insurance  would  injure  Friendly  Societies  now  existing, 
the  writer  replied  that,  on  the  contrary,  it  would  considerably  add 
alike  to  their  membership  and  their  funds.  All  employers,  by  the 
scheme  of  Mr.  Brown,  were  to  be  prohibited  from  employing  men 
not  insured  to  a  certain  amount  either  in  a  Friendly  Society  or 
Insurance  Company;  and  the  employer  was  to  be  exempt  from 
liability,  but  must  contribute  a  certain  portion  of  the  expense  of 
insurance.  As  to  the  resulting  changes — 1.  In  case  a  servant  or 
bis  family  became  chargeable  to  the  rates  from  the  consequences 
of  an  accident,  the  proposal  was  that  a  fixed  proportionate  sum 
should  be  paid  by  the  employer  as  a  penalty  to  the  poor-rates  (not 
to  the  workman) ;  and  further,  of  course,  if  a  servant  were  taken 
into  employment  uninsured,  it  was  pointed  out  that  neither  party 
would  be  bound  by  any  contract,  but  might  terminate  the  service 
at  any  moment 

2.  Only  a  limited  snm  would  be  assured.  This  was  regarded  by  . 
the  author  as  an  essential  feature  of  his  scheme,  in  order  to  enable 
the  master,  on  the  one  hand,  to  provide  for  his  premium  and  to 
know  his  liability ;  and,  on  the  other  hand,  to  secure  the  workman 
against  having  heavier  premiums  to  pay  from  his  wages  than  he 
could  afford  to  devote  to  such  a  purpose.  Colourable  evasions  of 
the  law  would  thus  also  be  guarded  against,  and  a  check  put  upon 
litigation,  the  limit  being  fixed  by  a  reference  to  the  practice  of 
existing  societies  and  companies. 

3.  The  only  practically  valuable  insurance  was  one  against 
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every  kind  of  accident  however  caused ;  and  the  proportion  of  acci- 
dents caused  by  fault  of  the  sufferer  himself  to  that  of  accidents 
where  the  injured  were  not  to  blame  was  stated  at  five  to  one,  or 
nearly  so,  judging  by  comparison  from  the  case  of  railway  servants. 
This  would  lead  to  a  result  very  much  diminishing  the  proportion 
of  premium  paid  by  the  employer,  who  could  not,  it  was  observed, 
be  asked  to  pay  for  insuring  a  man  against  his  own  fault 

Instances  were  given  of  Bailway  Companies  (the  Midland  and 
the  London  and  South- Western)  where  compulsory  insurance  had 
been  for  a  good  many  years  in  operation  by  the  voluntary  act  of 
those  interested  Again,  the  Northumberland  and  Durham  Miners' 
Permanent  Relief  Fund,  with  25,000  members  as  far  back  as  1872, 
and  now  with  nearly  70,000,  was  inquired  into  financially,  and  as  a 
result  it  was  found  that  a  payment  of  2d.  a  week  will  secure,  on  a 
perfectly  sound  basis,  a  pension  (valued  at  £160)  to  the  widow  and 
children  of  a  member,  and  allowances  of  8s.  and  6s.  a  week  respec- 
tively for  permanent  and  temporary  disablement.  In  this  case,  how- 
ever, the  colliery  owners  have  been  large  contributors.  "A  full  half," 
Mr.  Brown  said,  "  of  the  usual  societies'  rates  of  insurance  are  due 
to  death  or  disability  by  sickness ;  and  of  the  other  half  of  the  rate 
charged,  which  is  for  accidents,  I  have  already  shown  that  not  more 
than  a  fifth  part  are,  probably,  to  be  ascribed  to  the  faults  of  other 
men  than  the  sufferer  himself.  It  seems,  therefore,  that  less  than 
a  tenth  part  of  the  cases  relieved  out  of  the  general  funds  of  a 
Bailway  Friendly  Society  would  be  accidents  caused  by  other  ser- 
vants' faults,  and  consequently  that  a  subscription  by  a  railway 
company  of  10  per  cent  on  the  men's  own  subscriptions  would 
fairly  cover  the  limited  class  of  accidents  we  are  dealing  with — 
that  is  to  say,  those  which  are  not  caused  by  the  man  himself. 
Thus  a  man  receiving  20s.  a  week,  and  paying  6d.  a  week  for 
insurance,  would  only  pay  2^  per  cent,  on  his  wages,  and  a  tenth 
part  of  that  is  only  0*25  per  cent,  of  the  wages,  or  about  a  halfpenny 
in  the  pound,  which  cannot  be  called  a  heavy  tax  to  provide  against 
accidents.  Some  may  think  that  employers  might  fairly  be  asked 
to  contribute  rather  more  than  this,  at  least  in  cases  where  the 
wages  are  below  208.  a  week,  for  this  is  the  class  exposed  to  the 
most  frequent  accidents,  and  who  would  feel  the  deduction  of  6d. 
a  week  the  most  However,  on  this  question  of  how  much  the 
masters  should  contribute,  the  safest  plan  seems  to  be  to  follow  the 
example  of  the  best  of  the  Friendly  and  Provident  Societies  which 
have  been  referred  to. 

"  Would  there  be  any  injustice  to  the  masters,  in  hazardous  trades, 
in  compelling  them  by  law  to  contribute  to  the  fund  to  this  limited 
extent  ?  I  apprehend  none ;  it  being  only  a  small  security  to  the 
public  against  throwing  disabled  men  on  them  for  support.  It 
would  be  fairly  balanced  by  an  enactment  exempting  the  masters 
from  all  further  liability  for  accidents  to  their  own  servants  ;  and 
by  the  consideration  that  juries  would,  and  do,  give  three  or  four 
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times  as  ranch  as  a  Friendly  Society  allows,  whenever  the  master 
is  fixed  with  a  l^al  liability. 

"  It  must  also  be  remembered  that  the  master  could  generally 
throw  the  charge  on  the  public  by  a  very  trifling  addition  to  the 
price  of  his  commodities.  It  would  be  very  small  in  any  case ; 
for  a  halfpenny  in  the  pound  on  the  wi^es  would  generally  be  less 
than  a  farthing  in  the  pound  on  the  price  of  the  coals,  or  the  lead^ 
or  the  carriage,  as  the  case  may  be." 

It  was  further  pointed  out  that  the  same  considerations  would, 
with  equal  force,  apply  to  every  hazardous  occupation,  only  subject 
of  course  to  the  varying  risk  and  consequently  varying  premiam. 
In  conclusion,  two  suggestions  were  made,  one  to  the  effect  that  all 
who  had  already  insured  might  be  exempt ;  the  other,  that  any  one 
receiving  above  a  certain  weekly  payment  should  not  be  compelled 
to  insure,  as  such  a  person  was  able  to  take  care  of  himself. 

These,  then,  being  the  leading  features  and  suggestions  of  the 
communication  upon  which  the  discussion  was  based,  we  may  turn 
to  the  address  by  Lord  Shand,  for  a  clear  statement  of  what  is 
actually  now  going  on  in  Germany  under  a  very  analogous  system 
of  insurance.    The  report  of  what  took  place  informs  us  that  his 
Lordship  observed  that  in  Germany  a  system  of  insurance,  by  means 
of  Friendly  Societies — ^to  which  both  workmen  and  masters  are 
bound  to  contribute — had  been  in  operation,  as  regards  mining 
works,  for   many  years.     By  a  law  passed,  now  thirteen  years 
ago,  on  24th  Jime  1865,  applicable  to  all  mines  and  works  for 
dressing  and  smelting  minerals,  it  is  provided  that  each  mining 
district  must  have  its  Knappschafts-Verein,  or  Friendly  Society — 
the  constitution  of  which  must  be  approved  of  by  the  public  local 
authorities,  and  that  masters  and  workmen  must  all  join  the  union 
or  society.    The  constitution  prescribes  that  each  workman  shall 
pay  either  a  certain  small  percentage  on  his  wages  or  a  certain 
proportionate  fixed  sum,  and  the  payment  in  the  former  way  is 
made  periodically  by  the  master,  who  retains  the  amount  in  paying 
the  wages  to  his  workmen.     Employers  again  are  themselves 
bound  to  pay  to  the  society  a  sum  which  must  amount  to  at  least 
one-half  of  the  payments  of  the  workmen.    These  unions  provide 
not  merely  for  the  consequences  of  accidents,  but  for  sickness  and 
death  occurring  while  the  workman  is  engaged  in  his  employment, 
and  the  workman  is  entitled  to  medical  attendance  and  m^icine, 
and  to  a  certain  regular  allowance  for  support  for  his  lifetime,  if 
necessary ;  or  for  a  time  if  he  be  only  temporarily  disabled ;  while 
in  the  event  of  his  death  a  contribution  is  given  towards  his 
funeral  expenses,  and  support  is  given  to  his  widow  for  life  or  till  a 
second  marriage,  and  also  to  his  children  till  they  reach  the  age  of 
fourteen. 

When  the  law  of  June  1865  was  introduced  in  Germany  there 

were  many  Friendly  Societies  in  existence,  and  all  of  these,  at  least 

U  of  them  that  were  connected  with  mining,  fell  under  the  opera- 
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tion  of  the  new  law  to  the  effect  that  their  constitution  required  to 
receive  the  approval  of  the  authorities,  so  as  to  secure,  among  other 
important  points,  that  the  amount  or  rate  of  contributions  was 
sufficient  to  supply  funds  for  the  important  purposes  of  each 
society.  Lord  Shand  said  he  had  the  authority  of  a  gentleman 
extensively  engaged  in  mining  enterprise  in  Germany  for  asserting 
that  this  law  has  worked  admirably  there  in  relieving  the  con- 
43tantly-recurring  distress  which  arises  from  accidents ;  and  that  a 
system  of  compulsory  insurance  in  this  way  was  only  adopted 
because  it  had  been  found  that,  if  left  to  the  option  of  masters  and 
workmen,  insurance,  as  the  best  means  of  meeting  the  distress 
resulting  from  accidents,  was  adopted  in  far  too  limited  a  number 
of  cases.  Notice  was  also  particularly  called  to  the  fact  that  in 
any  cases  in  which  the  employer  himself  was  liable  for  the  conse- 
quences of  accident,  the  law  in  Germany  provided  that  the  Court 
itself  should  decide  all  questions  of  liability,  and  in  the  matter  of 
damages  power  was  conferred  upon  the  tribunals  to  determine 
whether  the  payment  should  be  by  a  capital  sum  or  by  termly 
payments,  the  general  rule  being  that  of  termly  payments; 
further,  if  the  master  had  contributed  a  substantial  proportion  of 
the  damages  by  way  of  insurance,  he  was  entitled  to  credit  for  this. 

The  advantage  of  such  a  regulation  is  evident,  not  merely  in  the 
prevention  of  litigation,  but  in  its  rapid  mode  of  procedure  when 
questions  arise  under  it,  as  the  jury  system  for  cases  such  as  these, 
arising  out  of  accidents,  only  results  in  lingering  suspense  and 
anxiety  to  those  to  whom  some  present  assistance  is  really  almost 
all  that  is  needed.  But  Lord  Shand  had  extended  his  inquiries 
into  this  branch  of  law  very  far,  and  was  able  also  to  give  an 
example  of  insurance  on  a  very  large  scale  where  the  master  and 
the  men  were  joint  insurers  for  the  safety  of  the  latt-er. 

Thus,  we  learn  that  an  insurance  was  lately  effected  with  an  im- 
portant insurance  company  in  Zurich,  through  its  Cologne  agency,  for 
the  year  1878,  extending  over  a  body  of  workmen,  upwaids  of  500 
in  number,  engaged  in  a  large  lead  mine  and  smelting  works.  The 
gross  sum  insured  was  £75,000 ;  but  such  a  calamity  as  would  lead 
to  a  payment  of  this  amount  could  not  possibly  occur,  or  at  least  was 
highly  improbable,  for  it  would  involve  the  lives  of  almost  all  the 
workmen,  and  insurance  companies  abroad,  as  in  this  country,  can 
provide  against  such  extraordinary  risks  by  a  system  of  re-insurance. 
The  annual  premium  paid  to  the  Insurance  Company  was  £350,  and' 
was  calculated  at  the  rate  of  one  and  two-fifths  per  cent,  the  total 
wages  paid  to  the  workmen  employed  for  the  year  being  £25,000. 
The  Insurance  Company  decline  under  such  a  general  policy  to 
insure  particular  workmen  selected,  and  for  obvious  reasons  require 
that  the  whole  workmen  shall  be  insured  so  that  the  percentage, 
according  to  which  the  premium  is  estimated,  shall  cover  and 
include  the  wages  of  all,  and  not  merely  of  those  most  exposed  to 
the  risk  of  accident    In  the  particular  instance  referred  to,  each 
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workman  earning  in  wages  £50  a  year,  pays,  through  his  em- 
ployers, and  by  deduction  from  his  wages,  about  7d.  a  month  only,, 
or  78.  a  year.  But  this  payment  and  the  contribution  by  his 
employers  entitle  him  or  his  representatives,  in  case  of  accident 
resulting  in  death  within  a  year,  to  a  sum  equal  to  three  times  his 
year's  wages,  or  £150 ;  and  if  permanently  disabled  so  as  to  be  for 
all  time  unfit  to  work,  then  to  a  payment,  throughout  his  life,  of 
about  £20  a  year,  or  12^  per  cent,  on  the  amount  of  three  years' 
wages,  or,  to  put  it  again  in  another  way,  about  40  per  cent,  on  the 
actual  wage  he  is  receiving.  In  accidents  less  serious  the  Insur- 
ance Company  pay  Is.  a  day  during  the  time  when  the  workman  is 
disabled.  It  is  a  fact  of  importance,  specially  noticed  by  Lord 
Shand,  that  employers  in  Germany  who  adopt  this  system  of  having 
a  special  insurance  against  accidents,  of  which  all  their  workmen 
have  the  benefit,  find  it  easier  to  get  workmen  than  those  who  have 
no  such  insurance.  Workmen  naturally  prefer  employment  in 
which  they  have  this  provision  against  the  consequences  of  acci- 
dents, and,  in  practice,  willingly  contribute  the  small  amount 
which,  with  the  payment  by  the  employers,  suflElces  to  pay  the 
necessary  premium. 

Although  this  system  works  so  well  in  Germany,  and  appears  to 
give  satisfaction  to  the  employed,  and  a  sense  of  security  to  capital 
^embarked  in  mining  and  other  dangerous  pursuits,  yet  it  must  not 
be  forgotten  that  the  scale  upon  which  all  these  pursuits  are  carried 
on  is,  comparatively  to  our  own  at  least,  but  a  very  moderate  one. 
Then,  again,  it  was  pointed  out,  in  answer  to  the  example  of  Germany 
as  cited  by  Lord  Shand,  that  the  Germans  were  a  drilled  nation,, 
drilled  both  politically  and  militarily,  a  statement  happily  not  true 
of  the  English.  The  deadening  effect  of  all  this  was  shown  not 
many  years  ago  by  the  passive  way  in  which  the  Prussian  branch  of 
the  German  people  allowed  their  constitution  to  be  violated  and  par- 
liamentary power  to  be  set  at  naught  by  a  levying  of  taxes  on  the 
authority  of  the  Crown  alone.  "  On  that  occasion,"  the  speaker  said, 
"  no  John  Hampden  was  found  to  step  forward  in  defence  of  law  and 
freedom,  and  ready  to  brave  the  anger  of  a  hostile  court ;  and  it  was 
not  until  the  co-operation  of  the  Liberal  party  was  needed  for  the 
attainment  of  another  object — German  unity — that  any  attention 
was  paid  to  their  behests."  But  setting  all  these  considerations 
aside,  and  supposing  such  societies  to  be  formed,  and  the  insurance 
premiums  to  be  paid,  as  suggested,  by  both  masters  and  men,  there 
would  still  be  serious  difficulties  to  encounter,  and  these  were 
pointed  out  with  much  force  by  many  of  the  subsequent  speakers* . 
Thus,  for  example,  what  provision  could  be  made  to  ensure  that  a 
sudden  accident,  involving  a  vast  loss  of  life,  would  not  ruin  the 
insurance  company,  and  that  the  widows  and  orphans  would  thus 
find  themselves  not  only  without  any  adequate  means  of  subsistence, 
but  poorer  as  well  by  the  whole  amount  of  the  premiums  paid  to 
insure  what  they  had  failed  to  get     The  remedy  to  meet  this  difii- 


fi5:5r:  the  uabtlity  of  masters  and  servants.  465 

.^  -nr  cttlty  was  to  ascertain  the  solvency  of  the  company,  it  was  sail,  by 
^    :'  official  audit  of  their  books  and  so  forth,  bat  defaulters  may  be 
-V  -  found  daily  among  those  who  have  charge  of  large  funds,  and  who 
-    ..-.would  find  the  money  to   make   up  for  any  long-undiscovered 
J^ .  J :  defalcations  when  they  might  come  to  .light.    Clearly  the  position 
.  '\  of  the  Government  would  be  that  of  guarantors,  a  position  in  those 
.'  *tr  circumstances  entirely  a  false  one.    If  they  undertake  any  chaise 
■  '21  iu  connection  with  this  system  of  insurance  it  were  better  that 
T f-  they  undertake  every  charge.  Another  question  raised  had  reference 
_\ ..  to  the  manner  in  which  the  insurance  would  be  adjusted  to  meet 
Z2  cases  of  men  leaving  one  employment  for  another,  and  although 
''  r  this  might  be  met  by  the  "  overhead  "  iasurance  already  referred 
'    to,  the  question  is  not  8o  simple  as  it  might  appear,  for  involved 
'    in  it  is  found  what  we  cannot  bat  regard  as  the  fatal  objection  to 
the  whole  scheme.    That  objection  lies  in  the  fact  that  no  provision 
"  is  made  for  any  contributor  who,  for  example,  after  many  years  of 
payment  to  the  society  or  company  gives  up  the  dangerous  branch 
~  of  labour  in  which  he  had  been  engaged,  and  either  enters  on  new 
pursuits  or  altogether  retires  from  work.    What  has  this  man  to  get 
'  for  all  the  money  he  has  paid  ?     Nothing.     We  hardly  think  any 
one  Would  venture  to  say  so.     Even  the  ordinary  life  insurance 
company  allows  a  surrender  value  for  its  policy,  miserable  though 
that  allowance  may  be  in  proportion  to  what  has  been  paid  for  it, 
and  it  cannot  for  a  moment  be  supposed  that  a  compulsory  pay- 
ment made  by  workmen  would  be  otherwise  treated.     But  can  any 
insurance  company  be  expected  to  add  this  feature  to  their  work- 
'  ing-men  policies  without  further  increase  of  premiums,  ay,  and 
further  increase  of  a  large  amount  ? 

All  sorts  of  difficulties  in  connection  with  this  objection  keep 
rising  before  us.  The  men  at  present  have  their  societies  which 
pay  them  or  their  representatives  not  only  when  injuries  or  death 
are  the  result  of  accident,  but  during  illness,  or  when  they  die  from 
natural  causes.  The  new  proposal  could  not  do  that,  for  two 
reasons :  first  of  all,  the  premiums  would  be  largely  increased,  and 
upon  the  premiums  a  most  jealous  eye  would  be  turned;  secondly, 
because  it  is  clear  that  no  workman  could  have  any  right  to  claim 
a  contributory  payment  by  his  master  to  meet  a  fund  on  which 
.  death  from  natural  causes  would  give  a  widow  and  children  claims, 
at  least  so  far  as  that  fund  was  available  for  such  purposes.  The 
reply  will  be  made  that  the  master  would  only  contribute  to  the 
accident  rate,  but  this  would  at  once  introduce  distinctions  in  pay- 
ments by  the  master  and  the  men  dangerous  in  their  tendency,  and 
not  intelligible  probably  to  the  mass  of  those  interested.  Besides, 
what  right  has  any  legislation  to  force  payments  from  the  men  for 
ordinary  life  insurance?  Something  may  be  said  for  accidents, 
but  nothing  for  interference  such  as  this  would  be.  The  men  if 
compelled  to  insure  against  accidents  would  still,  if  prudent,  be 
forced  to  protect  themselves  or  their  families  against  destitution  in 
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cases  of  illness  or  death  by  natural  causes,  and  they  would  be  pay* 
ing  in  this  manner  two  different  sets  of  premiums.  The  machinery 
would  be  expensive,  doubly  so,  and  the  loss  must  come  out  of  the 
pockets  of  the  policy-holders  either  by  increased  premiums  during 
life  or  by  diminished  returns  to  their  representatives  after  death. 
To  quote  the  words  of  one  of  the  speakers  in  the  discussion  follow- 
ing on  Mr.  Brown's  paper :  "  It  was  absolutely  necessary  for  every 
one  dependent  for  their  income  upon  health  and  strength  to  make 
a  provision  for  sickness  and  disability ;  but  it  was  not  desirable  to 
fritter  away  their  insurances  by  dispersing  them  over  many 
societies ;  it  was  better  to  have  one  insurance,  pay  one  premium, 
and  settle  it  once  for  alL" 

These  proposals  as  to  joint  payments  by  master  and  men  would 
either  by  compulsory  contributions  ruin  existing  societies,  and  in- 
flict an  injustice  on  those  who  were  forced  to  insure  against  death 
in  any  event,  or  else  they  would  divide  the  payments,  and  increase 
the  expenses  as  already  pointed  out.  Another  speaker  pointed  out 
a  fresh  reason  against  the  adoption  of  the  compulsory  insurance 
system  ;  his  objection  was  based  upon  practical  grounds,  as  he  was 
himself  by  trade  a  carpenter,  and  he  declared  that  the  system  would 
never  work  in  his  own  trade,  because  if  a  workman  were  employed 
by  any  firm,  the  question  would  perforce  be  put  to  him  whether  he 
were  insured  or  not,  and  the  result  of  that  would  be  that  a  means 
would  be  afforded  to  the  master  for  ascertaining  where  the  man  had 
been  previously,  employed,  a  consequence  that  would,  he  seemed  to 
think,  render  the  system  unworkable.  He  further  added  that  hia 
tnrade  had  made  provisions  for  accidents  of  every  kind ;  if  a  member 
were  killed,  £20  was  given ;  if  he  were  disabled  from  future  work, 
JEIOO  was  given ;  and  where  from  natural  causes,  and  not  from 
the  operations  of  his  trade,  a  workman  lost  his  eyesight,  he  was  paid 
£50.  But  to  make  it  compulsory  to  pay  so  much  would  irvre 
individual  freedom  out  of  the  ranks,  nor  Would  it  work  well 

{To  he  cofUinued.) 
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The  case  of  Crazier  v.  Macfarlane  &  Co.,  June  15,  1878,  decides  a 
•question  which  has  been  raised  in  various  Sheriff  Courts  through- 
•out  the  country — the  question,  viz.,  what  form  a  petition  for  the 
benefit  of  cessio  honorum  is  now  to  assume.  As  is  well  known, 
Sheriffs  obtained  jurisdiction  over  such  applications  by  the  Act  6  St 
7  William  IV.  c.  56,  section  3  of  which  provided  that  a  petitioa 
should  be  presented  setting  forth  certain  statements ;  and  the  Act 
of  Sederunt  (6th  June  1839)  which  followed  upon  that  statute 
dieclares  that  this  petition  shall  assume  the  form  of  a  schedule 
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attached  to  it  The  form  is  one  simply  of  a  petition  such  as  still 
exists  in  the  Court  of  Session,  without  condescendence  or  pleas  in 
law  attached.  Accordingly,  all  cessias  in  the  Sheriff  Court  have 
until  recently  followed  the  Act  of  Sederunt.  The  Sheriff  Court 
Act  of  1876,  however,  dealt  inter  alia  with  cessios.  It  amended 
the  Act  of  William  IV.  in  several  respects.  It  provides  that  pro- 
cesses of  cessio  bonorum,  which  it  terms  actions,  shall  be  instituted 
in  the  Sheriff  Court  only.  The  debtor  is  to  be  entitled  to  raise  an 
action  in  the  Sheriff  Court  praying  for  interim  protection,  and 
for  decree  of  cessio  bonorum  under  the  Act  of  William  as  amended 
by  this  Act  The  6th  section  of  the  Sheriff  Court  Act  provides 
that  every  action  in  the  ordinary  Sheriff  Court  shall  be  commenced 
by  a  petition,  and  a  form  of  this  petition  is  given,  and  "  action"  is 
defined  to  include  every  civil  proceeding  competent  in  the  ordinary 
Sheriff'  Court  It  was,  however,  contended  that  an  application  for 
cessio  was  not  a  proceeding  in  the  ordinary  Sheriff  Court,  but 
peculiar  in  its  nature,  and  that  the  form  provided  by  the  Act  was 
unsuited  to  it.  That  form  commences  by  setting  forth  the  names 
of  the  pursuer  and  defender,  whereas  in  a  cessio  there  is  no  person 
occupying  the  position  of  a  defender.  Further,  it  was  urged  that 
the  Act  of  William  IV.  was  not  repealed,  and  that  cessios  were 
still  under  its  provisions,  except  as  amended  by  those  of  the  Sheriff 
Court  Act  In  Glasgow,  where  cessios  are  matters  of  everyday 
occurrence,  the  point  has  been  repeatedly  raised.  In  one  case 
Sheriff  Clark  refused  to  throw  out  as  incompetent  a  petition  framed 
upon  the  old  model.  In  the  case  of  Munro,  reported  in  the  June 
number  of  the  Journal,  p.  325,  Sheriff-Substitute  Scott  Moncrieff 
of  Banffshire  sustained  a  petition  in  the  form  of  the  Sheriff  Court 
Act,  but  his  judgment  was  reversed  upon  appeal  by  Sheriff  Bell, 
whose  note  contains  an  elaborate  argument  in  favour  of  abiding 
by  the  Act  of  Sederunt  About  the  same  time  Sheriff  Campbell  of 
Ayr,  taking  an  opposite  view,  had  in  the  case  of  Crozier  rejected  a 
petition  because  it  was  under  that  Act  of  Sederunt,  and  fortunately 
this  case  came  before  the  Court  of  Session,  when  the  First  Division 
unanimously,  and  apparently  without  the  slightest  hesitation,  de- 
cided that  Sheriff  Campbell's  view  was  the  sound  one,  and  that  a 
petition  for  cessio  cannot  be  looked  at  unless  framed  under  the 
Sheriff  Court  Act  As  the  Lord  President  put  it, "  the  question 
simply  comes  to  be.  Is  sl  cessio  bonorum  a  civil  proceeding  competent 
in  the  Sheriff  Court  ?  That  it  is  a  civil  proceeding  there  can  be 
no  question,  and  that  it  is  competent  is  very  clear,  for  under  the 
26th  section  of  the  Act  it  is  not  competent  anjrwhere  else  than  in 
the  Sheriff  Court.  The  inference  is  too  clear  for  dispute."  This 
decision  quite  follows  that  in  the  case  M'Bennott  v.  Bamsay,  Dec. 
9, 1876,  4  Exch.  217,  in  which  it  was  held  that  a  petition  under 
sec.  6  of  the  Sheriff  Court  Act  for  the  apprehension  and  detention 
of  an  apprentice  was  competent  Taking  these  two  cases  it  may 
now  be  held  that  this  Act  applies  to  any  procedure,  whether  sum- 
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mary  or  not,  which  takes  place  in  the  civil  as  distinguished  from 
the  criminal  Court  of  the  Sherifif. 

The  case  of  Macfarlaru  v.  MacNair  and  Others,  decided  by  the 
First  Division  on  19th  June  last,  adds  another  to  the  long  series  of 
decisions  relating  to  the  delivery  of  deeds.  It  was  there  held  that 
where  a  husband  had  out  of  his  own  funds  advanced  a  sum  upon  an 
assignation  in  security  in  favour  of  himself  and  his  wife  and  the 
survivor,  and  the  assignation  was  found  in  his  repositories  after  his 
death,  there  had  been  no  delivery  to  his  wife  so  as  to  divest  him 
of  the  right  to  the  sum  in  his  lifetime.  It  was  proved  that  this 
assignation  was  kept  in  a  drawer  to  which  both  husband  and  wife 
had  access. 

The  case  of  Campbell  v.  Campbells,  decided  by  the  First  Division 
upon  the  same  day,  raised  an  important  point,  although  not  a  novel 
one.  A  marriage  contract  contained  the  usual  clause  by  which  the 
spouses  mutually,  or  the  survivor,  is  empowered  to  divide  the 
funds  amongst  the  children.  The  surviving  spouse  had  in  this  case 
executed  a  deed  of  apportionment  which  ignored  the  representatives 
of  a  son  who  had  died  intestate  and  immarried.  Notwithstanding 
the  fact  that  this  deceased  child  was  represented  solely  by  his 
brothers  and  sisters,  who  were  provided  for  under  the  deed,  the 
Court  held  that  this  deed  fell  to  be  reduced  as  disconform  to  the 
terms  of  the  marriage  contract.  They  did  so  with  evident  reluct- 
ance, but  the  view  they  took  was  that  the  point  had  been  already 
settled  by  the  case  of  Watson  v,  Marjoribanks,  Feb.  17,  1837, 15 
Sh.  586,  which  was  recognised  as  a  leading  authority.  Lord  Deas 
came  to  this  conclusion  "  very  unwillingly."  In  Marjoribanks'  case 
the  representatives  of  the  deceased  children  ignored  in  the  deed  of 
apportionment  were  executors  nominate  and  creditors,  but  it  was 
thought  that  this  difference  between  the  facts  of  the  two  cases  did 
not  dfect  the  principle,  which,  as  explained  by  the  Lord  President, 
was  "that  the  omission  from  the  deed  of  apportionment  of  one  of 
the  objects  of  the  power  is  fatal  to  the  exercise  of  the  power." 

With  what  surprising  vigour  does  the  Poor  Law  ever  bring 
forth  fresh  points  for  discussion  and  decision  which,  if  they  bear  a 
family  likeness  to  what  have  appeared  before,  still  present  some 
feature  more  or  less  novel.  In  Grreig  v.  Young,  Jxme  21,  the  Court 
were  called  upon  to  consider  the  settlement  of  an  illegitimate 
pupil  child  bom  while  the  mother  was  in  jail.  The  mother  had 
come  to  Edinburgh  after  the  birth  of  her  child  only  to  be  again 
incarcerated,  leaving  the  child  destitute.  Edinburgh  afibrded 
relief,  and  sought  to  recover  from  Perth,  in  which  parish  the  child 
had  been  born.  The  Court  was  clear  that  Perth  was  not  liable. 
The  case  was  held  to  be  governed  by  the  decision  in  Mdcrorie  v. 
Cowan,  March  7, 1862,  24  D.  723.  In  that  case  it  was  held  that  a 
married  woman  had  no  settlement  apart  from  that  of  her  husband^ 
and  then  they  held  that  an  illegitimate  child  could  have  no  settle- 
ment apart  from  that  of  its  mother,  the  only  parent  recognised  by 
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law.  The  parish  therefore  in  which  the  mother  had  either  a  birth 
settlement,  or  had  acquired  one,  was  indicated  as  the  parish  liable. 
The  case  of  Wilson  v.  The  Glasgow  Tramway  and  Omnibus  Com- 
pany (Second  Division,  June  22)  is  one  certainly  deserving  of 
attention,  as  bearing  upon  the  important  question  of  the  jurisdic- 
tion of  Small  Debt  Courts,  and  it  will  have  the  effect  of  still 
further  discouraging  appeals  from  these  tribunals.  The  pursuer 
was  a  conductor  in  the  employment  of  the  defenders,  and  had 
signed  an  agreement  by  which,  inter  alia,  the  secretary  and  a 
managing  director  were  declared  to  be  the  sole  judges  in  any 
question  arising  between  the  company  and  the  pursuer  as  their 
servant.  The  pursuer  was  dismissed,  and  brought  an  action  for  his 
wages  in  the  Small  Debt  Court  of  Glasgow,  when  the  defender 
took  the  plea  of  no  jurisdiction,  in  respect  that  an  award  had 
already  been  pronounced  such  as  this  agreement  provided  for. 
The  Sheriff  nevertheless  allowed  a  proof,  and  in  spite  of  the  award, 
which  had  been  against  the  pursuer,  decerned  in  his  favour  for  a 
certain  sum.  The  case  was  appealed  to  circuit,  and  certified  to  the 
Second  Division.  The  importance  of  the  case  lies  in  the  view 
which  the  Court  took  of  their  right  of  reversing  such  judgments. 
It  is  well  expressed  by  the  Lord  Justice-Clerk.  In  his  opinion 
they  had  not  to  consider  whether  the  Sheriff  had  acted  rightly  in 
setting  aside  the  award  and  deciding  the  case,  because  that  would 
be  to  enter  upon  the  merits  of  the  case.  He  hints  that  the  Court 
might  have  been  disposed  to  uphold  the  award  had  the  question 
come  before  them  directly,  but  then  the  Sheriff  was  entitled  in  the 
Small  Debt  Court  to  consider  the  point  for  himself.  He  had  done 
so,  and  it  was  immaterial  whether  he  was  right  or  wrong  in  doing 
80.  "  Unless,"  he  observes,  "  in  a  state  of  circumstances  very  un- 
usual, the  decision  of  the  Sheriff  pronounced  in  the  Small  Debt 
Court,  in  which  the  procedure  is  regular  in  point  of  form,  and  in 
which  his  jurisdiction  is  undoubted,  ought  to  be  regarded  as  final, 
without  considering  whether  he  has  decided  rightly.**  According 
to  Lord  Gifford,  this  plea  taken  by  the  pui'suers  was  like  the  plea 
of  prescription  or  of  compromise — ^a  plea  which  the  Sheriff  was 
called  upon  to  consider,  and  either  give  effect  to  or  set  aside.  He 
had  done  this  and  set  it  aside,  and  the  Court  was  excluded  by 
statute  from  inquiring  into  the  soundness  of  his  decision.  With 
all  deference,  it  is  somewhat  difficult  to  see  how,  upon  the  views  of 
Lord  Gifford,  a  Small  Debt  decree  could  ever  be  set  aside  upon  the 
ground  of  incompetency  or  want  of  jurisdiction.  These  are  pleas 
which  his  Lordship  seems  to  hand  over  to  be  dealt  with  solely  by 
the  inferior  judge,  and  he  does  not  leave  the  Court  any  ground 
upon  which  the  right  of  review  can  be  exercised.  The  Sheriff  might 
reject  the  plea  of  prescription,  and  allow  parole  evidence  of  pre- 
scribed debts,  or  be  disposed  to  entertain  cases  beyond  the  limit  of  the 
Small  Debt  Act,  or  defy  the  decision  of  superior  Courts,  and  yet  be 
only  doing  what  Lord  Gifford  says  he  has  a  right  to  do  unchallenged. 
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These  extreme  cases  were  not  overlooked  by  the  learned  Judge,  who, 
however,  was  of  opinion  that  they  would  fall  under  the  head  of 
oppression,  or  perhaps  of  legal  corruption.  But  it  is  not  difficult 
to  imagine  cases  in  which  no  such  plea  could  with  any  decency  be 
advanced.  Lord  Ormidale  rather  inclined  to  have  an  inquiry  made 
into  the  proceedings  before  the  SherifiT,  but  did  not  dissent  from 
the  opinion  of  his  brethren  upon  the  main  point.  One  or  two  other 
points  deserve  notice.  The  Lord  Justice-Clerk  was  inclined  to 
hold  that  the  11th  section  of  the  SherifT  Court  Act  of  1877  applies 
to  the  Small  Debt  Court  as  well  as  to  the  ordinary  Court  of  the 
Sheriff.  Lord  Gifford  indicated  a  similar  leaning.  But  Lord 
Ormidale  was  not  prepared  to  say  that  it  did  apply.  Our  readers 
are  also  aware  that  this  section  enables  parties  to  get  over  formal 
deeds  in  the  Sheriff  Court  by  way  of  exception.  It  is  in  our 
humble  opinion  to  be  regretted  that  such  a  power  was  ever  given, 
or  at  least  that  it  was  not  confined  to  the  Small  Debt  Court.  It 
opens  the  way  to  desperate  attempts  to  set  aside  deeds  executed 
with  due  formality,  and  deprives  the  possessor  of  a  bill  or  bond  of 
that  security  which  he  was  entitled  to  expect.  The  difficulties  in  the 
way  of  an  action  of  reduction  made  people  hesitate  before  they 
denied  their  own  signatures  and  repudiated  solemn  obligations. 
But  apart  from  this  Act,  Lord  Gifford  would  seem  to  favour  the 
idea  of  a  Small  Debt  judge  sitting  loose  to  legal  restrictions  upon 
the  mode  of  proof.  He  says :  "  It  would  be  rendering  the  Small 
Debt  Acts  nugatory  if  every  time  formal  writing  is  founded  on  in 
these  Courts,  the  Sheriff's  hands  were  tied,  and  he  was  precluded 
from  all  inquiry,  unless  actions  of  reduction  or  similar  actions  were 
first  brought  in  the  Court  of  Session.  The  formality  of  the  alleged 
writing  makes  no  difference.  A  bill  or  receipt  in  re  mercatm^a  is 
as  privileged  as  a  tested  deed,  and  I  should  be  very  slow  to  hold 
that  the  Sheriff  cannot  get  behind  receipts  or  bills  when  the  justice 
of  the  case  requires  it  without  an  action  in  the  Court  of  Session.** 
Another  point  raised  in  this  case  had  reference  to  the  3rd  section 
of  the  Employers  and  Workmen  Act,  1875,  which  enables  a  judge 
to  rescind  a  contract  made  between  an  employer  and  employee  if, 
having  regard  to  all  the  circumstances  of  the  case,  he  "  thinks  it 
just  to  do  so."  The  Court  held  that  a  person  in  the  position  of 
the  pursuer  in  this  case  fell  under  the  definition  of  workmen 
under  section  10  of  this  Act. 

In  the  case  of  Boss  v.  Boss  (June  29)  an  arrestment  of  9s.  3d. 
standing  at  the  credit  of  a  defender  in  the  books  of  a  bank,  being 
interest  on  an  account  formerly  held  there,  was  held  to  be  effectual 
as  an  arrestment  jurisdictionis  furtdaridm  causa  in  a  petitory  action 
raised  against  him.  The  Court  went  here  upon  the  authority  of 
the  case  of  Sha%v  v.  Dow  &  Ddbie,  Feb.  2,  1869,  7  Macp.  449,  in 
which  it  was  held  that  a  debt  of  £1,  8s.  6d.  having  been  arrested 
was  sufficient  to  found  jurisdiction  to  the  petitory  conclusions.  The 
Lord  President  said: "  Unless  the  thing  arrested  be  really  of  no  value 
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at  all,  I  think  the  smaUness  of  the  amount  is  no  relevant  objec- 
tion to  the  foundation  of  jurisdiction."  In  that  case  the  question 
whether  an  arrestment  to  found  jurisdiction  would  found  it  in  cases 
of  reduction  was  raised  but  not  decided. 


LIABILITY  OF  ADJOINING  PEOPKIETOES  FOR  INJUEY 
TO  OR  BY  ANIMALS. 

{From  the  "  Irish  Law  TimesJ^ 

''When  one  is  sued  for  killing  his  neighbour's  hog,  he  cannot  plead 
the  bad  character  of  the  hog  as  a  defence."  Such  is  the  syllabus 
of  the  report  of  Ussery  v.  Pearce,  decided  last  year  by  the  Texas 
Court  of  Appeals,  where  thus  speaketh  White,  J. :  "  The  appel- 
lants were  endeavouring  to  keep  and  *  run  a  hotel '  in  the  town  of 
Oakville,  without  having  a  fence  or  enclosure  around  their  house. 
There  being  nothing  to  prevent  their  free  egress  or  ingress,  the 
hogs  of  their  neighbours,  as  was  quite  natural,  finding  the  kitchen 
door  open,  would  at  times  enter,  eat,  and  dispose  of  such  provisions 
as  they  found  lying  around  loose,  and  sometimes  break  up  the 
dishes  and  destroy  the  furniture.  Defendants  alleged  in  the  plea 
which  was  stricken  out,  that  by  these  unwarranted  outrages  the 
hogs  had,  first  and  last,  during  the  year,  damaged  them  in  the  sum 
of  one  thousand  dollars.  It  is  astonishing,  if  not  altogether  in- 
credible, that  defendants  would  have  witnessed  and  patiently  suf- 
fered all  this  great  and  serious  loss,  when  they  coiUd,  for  a  few 
dollars,  perhaps,  have  purchased  the  hogs  and  then  killed  them,  or 
could  have  fenced  in  their  house  with  a  substantial  enclosure,  which 
would  have  been  hog-proof.  If  they  did  not  wish  to  go  to  this 
trouble  or  expense,  to  say  the  least  of  it  they  might  have  kept  the 
kitchen  door  shut  and  securely  fastened  against  these  destructive 
intruders.  There  was  no  suflBcient  excuse  for  killing  the  hogs, 
and,  under  all  the  circumstances  detailed  in  the  statement  of  facts, 
we  think  the  verdict  and  judgment  extremely  mild."  Whence  it 
appeareth  that  the  hog  is  a  favourite  of  the  law  in  Texas.  Nor 
is  the  Supreme  Court  in  North  Carolina  wanting  in  due  consider- 
ation for  that  interesting  animal.  Saith  the  Court  in  Morse  v. 
Nixon  (6  Jones,  N.  C.  293) :  "  We  do  not  concur  in  the  opinion 
of  the  Court  below  as  to  the  right  of  killing  hogs  that  are  in  the 
habit  of  eating  chickens.  The  position  that  such  a  hog  is  a  public 
nuisance,  and  may  be  killed  by  any  one,  is  not  supported  on 
principle  or  authority,  and,  if  recognised,  would  lead  to  monstrous 
consequences.  Allow  such  a  right,  and  the  peace  of  society  cannot 
be  preserved,  for  its  exercise  would  stir  up  the  most  angry  passions, 
and  necessarily  result  in  personal  collisions.  It  may  be  the  killing 
will  be  justified  by  proving  that  the  danger  was  imminent  (to 
another  chicken),  making  it  necessary  'then  and  there'  to  kill  the 
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liop;,  in  order  to  save  the  life  of  the  chickea,  or  prevent  bodily 
harm ;  but  we  are  inclined  to  the  opinion  that,  even  under  these 
circumstances,  it  is  not  justifiable  to  kill  the  hog.  It  should  be 
impounded  or  driven  away,  and  notice  given  to  the  owner,  so  that 
he  may  shut  it  up.  At  all  events,  this  course  is  dictated  by  the 
moral  duty  of  good  neighbourship."  Whence  it  appears  that  hogs 
of  a  predatory  disposition  must  be  allowed  to  indulge  in  an  occa- 
sional chicken,  because  otherwise  the  peace  of  society  could  not 
be  preserved.  •  It  is  pleasant  to  be  able  to  add  that  the  right  uf 
dogs  to  a  "  first  bite"  is  also  fondly  recognised  across  the  Atlantic, 
and  that  the  moral  duty  of  good  neighbourship  does  not  preclude 
the  keeping  of  ferocious  brutes  which  have  not  had  that  satisfac-> 
tion :  Mann  v.  Wieand,  34  Leg.  Int.  77,  and  cases  there  cited.  But 
a  Michigan  dog  must  have  a  "licence"  to  practise,  and  must  wear 
a  collar  round  its  neck ;  otherwise  under  a  statute  of  1873  "  any 
person  may,  and  it  shall  be  the  duty  of  every  police  officer  and 
constable  of  any  township  or  city  to  kill"  the  defaulter.  This» 
however,  will  not  justify  one  dog  in  killing  another  of  his  owa 
motion,  as  was  gravely  decided  by  the  Supreme  Court  in  Heisrodt 
V.  Hackett  (3  Central  L.  J.  479),  where  saith  Marston,  J.:  "The 
plaintifT  in  this  case  was  engaged  in  the  business  of  raising  berries 
for  market.  His  profits  depended  largely  upon  protecting  the 
benies  from  naughty  birds,  who,  having  no  moral  or  conscientious 
scruples  or  respect  for  plaintiffs  interests, would  sometimes  descend 
and  without  leave  or  licence  appropriate  the  berries  to  their  own 
use.  To  prevent  such  high-handed  dealings  the  plaintiff  became 
the  owner  and  possessor  of  a  small,  amiable,  and  intelligent  dog, 
with  valuable  hunting  qualities.  T^is  dog,  when  the  birds  at- 
tempted to  st<eal  or  take  the  berries,  would  at  once  warn  them  of 
the  danger  they  incurred,  and  they,  upon  seeing  him  approach, 
would  immediately  withdraw  without  waiting  for  the  honour  of  a 
near  acquainteuice,  so  that  not  one  of  them  would  get  a  peck  of  the 
berries  during  the  whole  season.  This  dog  had  business  every- 
where around  the  plaintifTs  premises,  in  watching  and  protecting 
them,  bolting  in  and  out  of  all  the  rat-holes,  catching  and  killing 
the  occupants  if  he  could,  but  at  the  risk  of  soiling  or  losing  his 
collar  by  the  operation.  There  was  a  large,  savage,  and  dangerous 
dog,  a  cross  between  a  bulldog  and  a  mastiff,  living  near  by  the 
plaintiffs  residence.  This  was  a  dog  without  an  owner ;  he  was 
permitted  to  live^  and  was  taken  care  of  on  defendant's  premises. 
Upon  the  1st  day  of  January  1875  he  went  out  making  calls. 
The  same  day,  plaintiff's  little  dog  was  out  attending  to  his  duties, 
pursuing  or  chasing  a  flock  of  snow-birds  from  off  plaintiff's  fidds 
and  berries,  and  while  engaged  in  this  laudable  business,  he  fol- 
lowed the  birds  across  the  highway  and  into  the  field  of  a  neigh- 
bour, where  it  does  not  appear  there  were  any  berries.  While 
there,  defendant's  dog  wilfully  and  maliciously  attacked  him,  and 
with  dangerous  weapons,  to  wit,  his  teeth,  so  bit  and  injured  the 
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plaintiirs  dog  that  his  bark  was  shattered ;  he  went  home  in  a 
languishing  condition,  and  languishing^  upon  the  same  day  did  die. 
Plaintiff  thereupon  sued  defendant  to  recover  damages  for  the 
irreparable  loss  which  he  had  sustained.  The  defendant  justified 
his  dog  in  what  he  had  done,  under  the  statute  of  1873,  section  6. 
It  does  not  clearly  appear  from  the  record  what  the  particular  part 
of  this  section  defendant's  dog  was,  or  claimed  to  be,  acting  under, 
when  he  committed  the  deadly  act.  He  seems  to  have  considered 
it  his  duty  to  kill  the  plaintiffs  dog.  Yet  it  is  not  clear  from  the 
record,  and  I  am  not  satisfied  we  have  any  right  to  presume  that 
he,  defendant's  dog,  was  either  dejxcre  or  de  facto  a  police  oflpicer  or 
constable,  and  if  he  held  neither  of  these  positions  at  the  time, 
then  clearly  it  was  not  his  duty  to  act  in  so  summary  and  severe 
a  manner.  We  are  satisfied  he  does  come  under  the  other 
clause  which  permits  'any  person'  to  kill  such  animals,  and  shall, 
therefore,  dismiss  that  branch  of  the  case  from  further  consider- 
ation. Neither  are  we  satisfied  that  defendant's  dog  had  sufficient 
intelligence  or  discretion  to  act  in  an  official  capacity  in  such  cases. 
As  an  officer,  if  he  claimed  to  act  in  that  capacity,  he  only  had  the 
right  to  kill  plaintiffs  dog  in  case  he  found  him  '  going  at  large, 
not  licensed  and  collared'  according  to  the  Act  Now,  whether 
defendant's  dog  had  examined  the  records  and  ascertained  from 
such  examination  that  plaintiffs  dog  was  not  licensed,  or  whether 
he  stopped  and  deliberately  examined  plaintiff's  dog  to  see  if  he 
had  a  collar  on,  does  not  appear.  Nor  does  it  clearly  appear  that 
he  killed  him  for  the  sole  reason  that  he  was  not  licensed  and 
collared.  Yet  he  had  no  right  to  kill  him  for  any  other  reason. 
If,  for  the  sole  reason  that  plaintiff's  dog  was  not  licensed  or  col- 
lared, defendant's  dog,  in  the  performance  of  his  official  duty,  killed 
him,  then,  were  it  not  for  other  considerations,  his  owner  or  pos- 
sessor might  be  held  not  liable.  If,  however,  there  was  not  that 
coolness  and  deliberation  which  the  law  woidd  require,  but  the  act 
was  prompted  by  or  sprang  from  a  wicked,  depraved,  and  malig- 
nant disposition,  then  the  act  could  not  be  justified.  Nor  do  we 
think  that  the  owner,  in  any  case,  would  be  prevented  from  recover- 
ing if  his  dog  was  licensed  and  he  had  kept  a  collar  upon  him,  in 
a  case  where  the  collar,  without  his  knowledge,  in  some  way,  either 
accidentally  or  otherwise,  got  off,  until  at  least  a  reasonable  time 
thereafter  had  elapsed  to  enable  him  to  discover  the  fact  and 
replace  it  It  will  be  noticed  that  while  the  statute,  requires  the 
dog  to  wear  a  collar,  it  does  not  prescribe  the  kind.  If  the  plain- 
tiff had  put  a  paper  collar  upon  his  dog,  experience  teaches  us  that 
it  would  become  soiled,  and  that  frequent  changes  would  become 
absolutely  necessary.  If,  under  such  circumstances,  plaintiff  had 
taken  off'  the  old,  in  order  to  put  on  a  clean  collar,  and  while  in 
the  act  defendant's  dog,  standing  by  and  seeing  the  old  collar  taken 
off,  could  he,  at  once  before  plaintiff  had  time  to  replace  it,  bounce 
upon  and  kill  plaintiff's  dog  ?     We  think  not      Or  if  plaintiff's 
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dog,  in  pnrsuit  of  rats,  had  torn  or  destroyed  his  collar,  could  the 
defendant's  d<^,  watching  for  such  an  opportunity,  take  advantage 
of  the  circumstance  and  kill  him,  before  his  owner  had  an  oppor- 
tunity to  discover  the  fact,  and  replace  it  ?  We  are  of  opinion 
that  no  such  severe  and  deadly  construction  can  be  given  the 
statute." 

Having  duly  considered  the  controversy  between  the  dogs  of 
Heisrodt  and  Hackett,  we  shall  next  introduce  Mervyn's  rams. 
Mervyn's  rams  once  ventured  to  trespass  on  Cai^gill's  land,  and 
caused  damage  by  mixing  with  his  merino  ewes,  and  getting  them 
with  lamb.  Question:  Was  it  as  much  a  natural  and  ordinary 
consequence  of  the  trespass  that  they  should  get  the  ewes  with 
lamb,  as  that  they  should  eat  and  trample  down  the  grass ;  and 
was  it  necessary  in  such  case  to  prove  a  scienter  t  Whereto 
answers  Williams,  J.,  as  reported  in  the  New  Zealand  Jurist: 
"The  law  as  to  the  trespass  of  cattle  is  clearly  laid  down  by 
Williams,  J.,  in  Cox  v.  Burbidge,  by  Blackburn,  J.,  in  Fletcher  v. 
Bylands,  and  by  the  Judges  of  the  Court  of  Common  Pleas,  in 
miis  V.  Loftus  Iron  Co.  There  is  a  duty  on  a  man  to  keep  his 
cattle  in ;  if  they  get  on  another's  land,  it  is  a  trespass,  irrespective 
of  any  question  of  negligence,  and  the  owner  is  liable  for  the  tres- 
pass. I  take  it  that  if  rams  trespass  in  a  field  where  there  are 
ewes,  it  is  as  much  a  natural  and  ordinary  consequence  of  the 
trespass  that  they  should  get  the  ewes  with  lamb  as  that  they 
should  trample  down  and  eat  the  grass.  If  by  ewes  becoming 
with  lamb,  the  owner  of  the  ewes  suffers  loss,  as  that  loss  was 
natural,  in  consequence  of  the  trespass  of  the  rams,  I  cannot  see 
on  what  principle  the  owner  of  the  rams  should  escape  liability. 
As  it  is  unnecessary  to  prove  negligence,  so  it  is  unnecessary  to 
prove  a  scienter,  because  every  one  is  presumed  to  be  aware  of  the 
natural  instincts  common  to  all  animals :"  Cargill  v.  Mervyn,  2  N.  Z. 
Jur.  N.  S.  50. 

Travelling  back  from  those  remote  latitudes,  we  shall  now  refer 
to  some  English  cases.  Passing  over  the  early  and  familiar  cases, 
with  respect  to  cattle  getting  in  through  defective  fences,  referred 
to  by  Mr.  Carleton  in  his  recent  work  (p.  285),  and  by  Mr.  De 
Moleyns  in  the  new  edition  of  liis  treatise  (p.  315,  where,  by  the 
way,  he  still  insists  on  misquoting  Milton),  it  will  suffice  to  briefly 
mention  some  recent  cases  on  the  subject  of  this  paper  which  are 
not  alluded  to  in  those  works.  In  Laurence  v.  Jenkins  (L  R  8  Q, 
B.  274,  42  L.  J.  Q.  B.  147,  28  L.  T.  N.  S.  406),  decided  in  1873,  the 
facts  were  as  follow :  The  defendant  was  the  occupier  of  a  close 
adjoining  a  close  occupied  by  the  plaintiff.  The  defendant's  close 
was  woodland,  and  he  sold  the  fallage  of  the  timber  to  H.,  con- 
tinuing himself  to  occupy  the  close.  H.  felled  a  tree  in  a  negligent 
manner,  so  that  it  fell  over  the  fence  between  the  two  closes,  and 
made  a  gap  in  it.  Two  cows  of  the  plaintiff  soon  afterwards  got 
from  the  plaiiitifTs  close  through  the  gap  into  the  defendant's  close. 
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and  fed  on  the  leaves  of  a  yew-tree,  which  had  been  felled  there 
by  H.,  and  died  in  consequence.  The  defendant  had  no  notice  of 
the  fence  having  been  broken  down  before  the  escape  of  the  plain- 
tiff's cows.  There  was  evidence  that  the  defendant  and  his  pre- 
decessors had  for  more  than  forty  years  repaired  the  fence  (which 
was  on  his  land)  between  the  two  closes  whenever  repairs  were 
necessary ;  and  that  for  the  last  nineteen  years  the  fence  had  been 
repaired  by  the  defendant  and  his  predecessors  upon  notice  by  the 
occupier  for  the  time  being  of  the  plaintiffs  close.  Whenever  the 
fence  was  so  repaired,  it  was  for  the  purpose  of  preventing  cattle 
on  the  plaintiff's  close  from  escaping  into  the  defendant's  close.  It 
was  contended  for  the  defendant  that,  conceding  the  cause  of  action 
to  be  founded  on  the  prescriptive  obligation  to  fence  as  against  the 
plaintiff's  cattle,  still  the  defendant  could  not  be  held  liable  with- 
out having  reasonable  time  to  mend  the  fence  after  notice  of  the 
defect,  which  notice  was  expressly  negatived ;  and  that  the  de- 
fendant was  not  liable  for  the  negligence  of  H.,  as,  though  he  had 
authorized  the  felling  of  trees,  he  had  not  authorized  the  felling  of 
the  tree  in  question  in  the  mode  in  which  it  was  felled.  After 
deciding  that  the  damage  was  not  too  remote  {cf,  Dawson  v.  Mid, 
By,,  L.  K.  8  Ex.  8,  Sneeaby  v.  i.  &  Y.  By.,  L.  K.  9  Q.  B.  263, 1  Q. 
B.  D.  42),  Archibald,  J.,  in  delivering  the  judgment  of  the  Court, 
said :  "  We  have  come  to  the  conclusion  that  the  defendant  was 
bound  at  his  peril  to  maintain  at  all  times,  and  without  notice  to 
repair  it,  a  sufficient  fence ;  and  that,  except  in  the  case  of  damage 
by  the  act  of  God  or  vis  major,  he  would  be  answerable  for  damage 
sustained  by  cattle  escaping  from  the  plaintiff's  close,  by  reason  of 
the  defective  state  of  the  fence,  and  proximately  due  to  that  cause. 
At  common  law  the  owners  of  adjoining  closes  are  not  bound  to 
fence  either  against  or  for  the  benefit  of  each  other ;  but,  in  the 
absence  of  fences,  each  owner  is  bound  to  prevent  his  cattle  or 
other  animals  from  trespassing  on  his  neighbour's  premises.  By 
prescription,  however,  a  landowner  may  be  bound  to  maintain  a 
fence  upon  his  land  for  the  benefit  of  the  occupier  of  the  adjoining 
close."  After  referring  to  authorities  to  this  effect,  and  establishing 
that  in  such  case  liability  would  attach  for  injury  to  animals  occa- 
sioned by  omission  to  fence,  he  added :  ''  In  all  those  cases,  how- 
ever, the  prescription  to  maintain  and  repair  obviously  implies  the 
pre-existence  of  the  fence,  and  the  right,  consequently,  to  have  it 
always  existing  as  a  fence — in  other  words,  in  a  condition  sufficient 
both  to  prevent  the  cattle  of  the  owner  entitled  to  it  from  escaping 
out  of  his  close,  and  also  to  protect  him  from  trespasses  by  his 
neighbour's  cattle,  and  renders  it,  we  think,  incumbent  on  the 
party  upon  whom  the  perscriptive  obligation  is  imposed  to  repair 
the  fence  in  time  to  prevent  its  becoming  defective,  and  subjects 
him  to  all  risks  of  injury  that  may  be  done  to  it  by  strangers  or 
trespassers.  We  think,  therefore,  that^  as  the  true  nature  of  the 
prescription  is  that  the  defendant  was  bound  at  bis  own  risk  to 
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have  a  sufficient  fence  always  existing,  he  was  liable  to  the  plain- 
tiff notwithstanding  he  had  no  knowledge  of  the  injuiy  done  to 
the  fence."  We  may  add  that  the  same  obligation  between  adjoin- 
ing proprietors,  as  to  keeping  in  cattle,  applies  where  one  is  land- 
lorf  to  the  other:  Srskine  v.  Adearu,  L.  E.  8,  Ch.  756,  762;  and 
that  the  obligation  does  not  extend  to  all  cattle  whatever,  but  only 
those  of  the  neighbours,  and  those  rightfully  on  the  adjoining  land : 
Bust  V.  Low,  6  Mass.  (Amer.)  90. 

"  Law/'  saith  old  Owen  Feltham, ''  is  the  bridle  of  the  Humane 
Beast,  whereby  he  is  held  from  starting  and  stumbling  in  the  way. 
It  is  the  Hedge  on  either  side  of  the  Eoad  which  hinders  from 
breaking  into  other  men's  propriety" — i.e,  property.  But  somehow 
the  Humane  Beast  finds  a  good  many  gaps  in  the  Hedge  aforesaid, 
and  in  Wilson  v.  Ntwbtrry  (L.  R  7  Q.  B.  31,  25  L.  T.  K  S.  695) 
succeeded  in  driving  a  demurrer  right  through  it  In  that  case, 
which  was  decided  in  1871,  the  defendant  demurred  to  a  declara- 
tion which  averred  that  the  defendant  was  possessed  of  yew-trees, 
the  clippings  of  which  he  knew  to  be  poisonous,  and  that  it  was 
the  duty  of  the  defendant  to  prevent  the  clippings  from  being 
placed  on  land  not  occupied  by  him,  where  his  neighbour  s  horses 
might  be  enabled  to  eat  them,  yet  the  defendant  took  so  little  care 
of  the  clippings  that  the  same  were  placed  upon  land  not  occupied 
by  him,  whereby  the  horses  of  the  plaintiff  were  poisoned.  But  it 
\^  OS  not  alleged  that  the  defendant  clipped  the  trees,  nor  that  he 
knew  they  were  clipped,  nor  that  he  had  anything  to  do  with  the 
escape  of  the  clippings  on  to  his  neighbour's  land ;  in  fact,  the 
cuttings  miglit,  consistently  with  the  averments,  have  been  done 
by  a  stranger  without  the  defendant's  knowledge.  And,  accord- 
ingly, the  Court  held  that  the  duty  charged  could  not  be  deduced 
from  the  i'acts  as  pleaded,  and,  therefore,  that  the  declaration  was 
bad.  "The  case  of  Fhickfr  v.  Rylands  (L.  R  3  H  L.  330),"  ob- 
served Mellor,  J.,  "  has  no  analogy  to  this  case.  The  foundation  of 
the  doctrine  there  laid  down  is  derived  from  an  old  case  in  Salkeld 
{TennerU  v.  Goldvnn),  in  which  it  was  determined  that  it  was  the 
duty  of  a  man  to  ]veep  his  own  filth  on  his  own  ground.  If  a 
person  brings  on  his  own  land  things  which  have  a  tendency  to 
escape  and  do  mischief,  be  must  take  care  that  they  do  not  get  on 
to  his  neighbour's  land.  This  is  a  very  different  proposition  from 
that  which  has  been  contended  for  on  behalf  of  the  plaintiff;  it  is 
that  where  a  person  has  yew-trees  growing  on  his  land  which  are 
clipped  by  some  means,  he  must  prevent  the  clippings  from  escap- 
ing on  to  his  neighbour's  laud,  and  from  being  placed  there  by  a 
stranger.  I  do  not  think  that  the  facts  alleged  cast  any  duty  of 
this  kind  upon  the  defendant." 

Fletchefi*  V.  Mylands,  having  been  thus  rightly  distinguished  from 
cases  of  this  kind,  need  not  be  here  further  noticed ;  it,  and  some 
cognate  cases,  may  form  the  sepamte  subject  of  a  subsequent 
paper ;  but  we  may  quote,  en  jxtssant,  an  observation  by  BramweU, 
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B.,  in  mcholh  v.  Marsland  (44  L.  J.  Ex.  174,  L.  R  10  Ex.  D.  255), 
where  Fletcher  v.  JRylands  was  also  distinguished  "  I  am  by  no 
means  sure/'  said  the  learned  Judge, "  that  the  comparison  of  water 
to  a  wild  animal  is  exact ;  I  am  by  no  means  sure  that  if  a  man 
kept  a  tiger  and  lightning  broke  his  chain,  and  he  got  loose  and 
did  mischief,  that  the  man  would  not  be  liable."  But  in  Fletcher  v. 
Bylands  water  was,  certainly,  put  in  the  same  category  with  beasts 
wont  to  rove  and  do  mischief;  so,  in  the  American  case  of  Qurlwnd 
V.  Towne  (55  N.  H.,  but  see  L(me  v.  Buchanan,  51  N.  Y.  476),  and 
in  Smith  v,  Fletcher,  7  Ex.  305. 

In  Firth  v.  Holding  Iron  Works  Co.  (3  C.  P.  D.  254,  38  L  T.  K 
S.  568,  47  L.  J.  C.  P.  358),  the  facts  were  as  follow :  The  plaintiff 
and  the  defendants,  the  lessees  of  a  colliery,  occupied  adjoining 
lands  under  the  same  lessor ;  defendants  having  covenanted  in  their 
lease  to  fence  and  keep  fenced  their  lands  for  the  benefit  of  the 
lessor  and  his  tenants.  The  defendants  had  fenced  their  land, 
accordingly,  with  old  wire  rope,  originally  put  up  by  former  tenants 
of  the  colliery  twenty  years  before.  Fragments  of  this  fencing, 
the  condition  of  which  was  known  to  the  defendants,  having 
become  detached  by  rust  and  decay,  fell  on  to  the  plaintiffs  land, 
on  which  a  cow  was  grazing,  and  some  of  these  fragments,  being 
accidentally  swallowed  by  the  cow,  caused  its  death.  The  plaintiff, 
accordingly,  claimed  to  recover  damages  from  the  defendants,  who 
resisted,  on  the  ground  that  they  were  bound  only  to  keep  their 
fences  in  such  a  state  as  would  prevent  the  cattle  from  straying, 
and  were  not  responsible  for  the  indirect  consequences  of  decay  in 
a  fence  which  was  sufficient  for  this  purpose,  citing  Wilson  v.  Neio- 
herry,  ubi  supra.  That  case  was,  however,  distinguished  by  the 
Court,  and  rightly,  as  we  consider,  on  the  ground  that  there  it  did 
not  appear  from  the  declaration  that  the  yew-tree  was  growing  near 
the  fence,  while,  for  aught  that  appeared,  the  clippings  might  have 
been  placed  on  the  land  by  a  thinl  person  (cf,  cases  commented  on 
ante,  p.  333,  and  Harrison  v.  Collins,  ante  p.  367).  In  Firth's  case, 
on  the  other  hand,  it  was  the  fence  itself  which  was  in  a  defective 
condition,  to  the  knowledge  of  the  defendants,  and  the  detachment 
of  the  fragments  was  the  natural  result  of  that  condition,  exist- 
ing contrary  to  the  defendants'  distinct  obligation.  Nevertheless, 
unless  the  death  of  the  cow  was  the  natural  and  direct  consequence 
of  the  condition  of  the  fence,  the  defendants  would  not  have  been 
responsible,  any  more  than  the  blacksmith  in  the  ancient  case  for 
the  plaintiffs  loss  of  a  wife,  by  reason  of  his  horse  casting  a  shoe 
while  hasting  to  the  wedding,  whereby  he  was  belated  and  his 
affianced  married  another.  But  it  would  seem  that  the  facts  in 
FirtKs  case,  it  appearing  that  two  heifers  had  previously  lost  their 
lives  from  the  same  cause,  showed  that  it  is  nothing  out  of  the 
ordinary  way  for  cattle  to  yield  to  the  temptation  of  grazing  on 
strands  of  wire,  and  if  so,  of  course,  the  consequent  damage  would 
not  be  too  remote.    The  Court  (Lindley  and  Denman,  Jj.)  held  the 
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defendauts  liable,  Lindley,  J.,  saying:  "The  facts  are  that  the 
fence  was  made  of  wire  rope,  and  that  the  nature  and  condition  of 
the  wire  was  known  to  the  defendants.  The  natural  result  of  the 
condition  of  that  wire  fence  was  that  certain  fragments  became 
detached,  and  fell  upon  the  land  of  the  plaintiff.  The  natural  result 
of  those  fragments  falling  upon  the  land  of  the  plaintiff  was  that 
the  plaintiff's  cow  swallowed  them  with  the  grass  on  which  she 
was  grazing.  The  death  of  the  plaintiff's  cow  was,  therefore,  the 
natural  and  direct  result  of  the  condition  of  the  wire  fence,  which 
must  have  been  known  to  the  defendants;  and  we  think  the 
defendants  are  liable  for  the  natural  consequence  of  that  which  they 
did  or  omitted  to  do."    Q.  K  D, 

Now,  in  our  opinion,  Laurence  v.  Jenkins  (discussed  ante,  p.  376) 
is  in  some  lespects  rather  dubious,  Wilson  v.  Newberry  is  intrinsi- 
cally inconclusive,  and  Firth  v.  Bowling  Iron  Works  was  inade- 
quately argued  and  very  loosely  considered ;  and  we  shall,  there- 
fore, anxiously  await  some  further  adjudications  on  the  questions 
involved  in  those  cases  respectively,  especially  in  the  interests  of 
Irish  cattle — **  agile  and  imaginative,  impatient,  like  their  masters, 
of  restraint,"  according  to  Mr.  De  Moleyns  (Practical  Guide,  315), 
and,  he  should  have  added,  possessed  of  refined  ideas  on  constitu- 
tional questions,  as  evidenced  by  Queen  M^aVs  bull,  which,  as  it  is 
written  in  the  old  chronicle,  "not  deeming  it  honourable  to  be 
under  a  woman's  control,"  went  over  and  attached  himself  to 
Ailill's  herds.    As  for  our  volatile  dogs, 

"  Which  Bometimes,  like  their  masters  too, 
Affect  'fiesh  woods,  and  pastures  new,'" 

it  is  satisfactory  to  know  that,  although  an  action  will  lie  against 
an  owner,  who,  knowing  that  his  dog  has  a  penchant  for  chasing 
and  destroying  game,  permits  it  to  be  at  large,  in  consequence  of 
which  it  "  breaks  and  enters  "  a  neighbour's  close,  and  chases  and 
.  destroys  young  pheasants  there  being  reared  under  domestic  hens 
(Bead  v.  Edwards,  17  C.  B.  N.  S.  248),  yet,  as  Lord  EUenborough 
observes,  "  a  dog  does  not  incur  the  penalty  of  death  for  running 
after  a  hare  in  another  man's  ground,  and  if  there  be  any  precedent 
of  that  sort  which  outrages  cdl  reason  and  common  sense,  it  is  of 
no  authority  to  govern  other  cases"  (Vere  v.  Ld,  Cawdor,  11  East, 
569).  The  statement  to  the  contrary  in  Oke's  "  Game  Laws,"  3rd 
ed.,  p.  47,  if  not  wholly  unwarranted,  seems  too  broad.  We  may 
add  that  the  magistrates  of  Newcastle,  County  Limerick,  have  laid 
a  case  on  this  subject  before  the  Law  Adviser  for  his  opinion  in 
reference  to  Power  v.  Evan^,  heard  lately.  However,  we  umst  not 
again  enlarge  on  the  subject  of  trespass  by  animals,  discussed  above 
(as  to  which  may  be  noted  the  American  cases  of  Van  Leuvere  v. 
Lyke,  1  N.  Y.  515;  Dunckle  v.  Kocker,  11  Barb.  387;  J^afford  v. 
Ingersol,  3  Hill,  38;  Wells  v,  ffowell,  19  Johns.  385;  J^ons  v. 
Merrick,  105  Mass.  71;  Angus  y.  Badin,  2  South.  815;  Dolphw. 
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Ferris,  7  Watts  &  S.  367) ;  and  we  have  only  to  add,  in  conclusion^ 
that  a  case  in  point  is  now  awaiting  the  judgment  of  the  English 
Exchequer  Division.  We  refer  to  Crcwurst  v.  Hie  Amersham 
Burial  Board,  argued  on  the  26th  of  June,  in  which  an  action 
was  brought  to  recover  damages  for  the  death  of  a  horse,  caused 
by  eating  the  leaves  of  a  yew-tree  which  had  grown  and  projected 
over  the  fence  of  an  adjoining  field,  belonging  to  the  defendants. 
The  Lord  Chief  Saron  (who  considered  that  Firth's  case  had 
no  application)  observed  that  as  the  questions  involved,  on 
which  there  were  authorities  as  far  back  as  the  Year-Books,  were 
of  considerable  importance,  it  would  be  better  to  reserve  judg- 
ment. We  shall  watch  the  result  with  curiosity  to  learn 
whether  it  will  contribute  a  further  check  to  that  unamiable 
personage,  whose  obnoxious  proceedings  inspired  the  following 
verses  in  the  Canada  Law  Journal: — 

"  Thy  neighbour?    It  is  he  whose  cows 
Grow  fat  upon  your  grass, 
Whose  horned  cattle  c^mly  browse, 
'  With  sweet  unconscious  grace,' 

In  your  potato-patch,  and  feed 

With  no  felonious  bent. 
But  honafiie — dearly  freed 

From  aught  of  ill-mtent. 

Thy  neighbour  ?    It  is  he  who  digs 

A  well  that  draineth  yours, 
Lets  loose  his  sod-uprooting  pigs, 

And  floods  you  with  his  sewers. 

He  who,  to  malice  much  prepense, 

To  wilful  injury  prone, 
Refuses  to  keep  up  nis  fence 

Or  keep  his  fowls  at  home." 


^ebietos. 


The  Preservation,  of  County  Records :  a  Memorandum.    By  William 

Hectob,   SherifiF-Clerk    of    Renfrewshire.      J.    &    J.   Cook, 

Paisley. 
Jury  Lists  in  Scotch  Counties:   a  Memmandum.      By  William 

Hectob,    Sheriff-Clerk    of   Eenfrewshire.      J.   &    J.   Cook, 

Paisley. 
Fiars  Prices:  a  Memorandum.      By  William   Hectob,  SherifiT- 

Clerk  of  Eenfrewshire.    J.  &  J.  Cook,  Paisley. 
These  three  modest  memoranda  are  valuable  not  merely  from 
their  subjects,  but  as  contributions  by  an  author  who  has  done 
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much  to  ezpiscate  Scottish  legal  histoiy.  It  is  only  in  the  fail 
light  of  the  histoiy  of  our  old  l^al  institutions  and  their  machinery 
that  good  and  substantial  reforms  can  be  effected. 

When  **  The  Association  of  Sheriff  and  Commissary  Clerks  of 
Scotland"  was  instituted  in  1877,  Mr.  Hector  engaged  to  brii^ 
under  notice  of  the  Association  some  subjects  within  the  scope  of 
its  objects  that  might  be  profitably  considered  by  its  members. 
The  three  memoranda  whose  titles  are  quoted  at  the  beginning  of 
this  notice  are  the  results  of  this  undertaking  by  Mr.  Hector,  and 
they  deserve  the  consideration  of  many  more  than  the  members  of 
the  Sheriff-Clerks'  Association. 

Mr.  Hector  hesitates  to  say  where  the  responsibility  of  providing 
accommodation  for  the  County  Becords  rests,  but  we  never  heard 
it  doubted  that  it  rests  on  the  county;  just  as  in  a  burgh  the 
magistrates  are  the  parties  responsible  for  Burgh  Becords.  Further, 
the  Sheriff  and  Town-Clerks,  as  the  custodiers  of  and  responsible 
for  these  records,  are  (under  the  supervision  of  the  Justiciary 
Judges  and  the  Lord  Clerk-Begister)  the  parties  to  enforce  the 
obligations  of  their  counties  and  burghs.  Accordingly  the  Act  49 
Geo.  III.  c.  42  contains  these  provisions  (§§  10  and  11),  which 
curiously  enough  Mr.  Hector  has  forgotten  to  notice : — 

"  §  10.  And  be  it  further  enacted  that  the  Sheriffs-Depute  and 
Stewarts-Depute  of  the  several  shires  and  stewartries,  or  their 
substitutes,  shall  at  least  once  in  every  year  carefully  examine 
into  the  progress  and  state  of  all  the  different  records  framed  and 
kept  by  the  respective  Sheriff-Clerks  and  Stewart-Clerks,  and  shall 
prepare  exact  reports  in  writing,  setting  forth  the  result  of  their 
examinations,  and  particularly  specifying  the  state  and  situation  of 
the  buildings  in  which  the  records  of  their  respective  shires  and 
stewartries  are  kept,  and  how  far  the  laws  and  regulations  relative 
to  the  several  records  have  been  faithfully  and  punctually  executed 
and  obeyed ;  and  the  Sheriffs-Depute  of  the  several  shires  of  Edin- 
burgh, Haddington,  and  Linlithgow,  or  their  substitutes  respec- 
tively, shall  in  the  month  of  November  in  every  year  present  such 
reports  duly  authenticated  to  the  Lords  Commissioners  of  Justiciary 
at  Edinburgh,  and  the  Sheriffs-Depute  and  the  Stewarts-Depute 
of  the  other  shires  and  stewartries,  or  their  substitutes  respectively, 
shall  present  their  said  reports  duly  authenticated  to  tne  Lords 
Commissioners  of  Justiciary  at  the  Circuit  Courts  that  shall  be 
holden  within  their  respective  bounds  in  the  autumn  of  every 
year ;  and  the  said  Lords  Commissioners  of  Justiciary  are  hereby 
empowered  to  make  such  orders  thereon,  or  direct  such  further 
inquiries  to  be  made  as  may  appear  to  them  to  be  necessary,  and 
direct  their  clerks  to  enter  the  same  in  the  minutes  of  the  Cdurt, 
and  thereafter  to  transmit  the  several  reports,  with  a  certified  copy 
of  the  orders  that  may  have  been  made  by  them  thereon  to  the 
Lord  Clerk-Begister,  at  whose  instance  it  shall  be  competent  to 
present  to  the  Lords  of  Council  and  Session  summary  complaints 
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against  any  of  the  SherifiT-Clerks  or  Stewart-Clerks,  or  their 
deputies^  on  account  of  any  neglect  or  malversation  in  the  business 
of  the  several  records  committed  to  their  care,  and  for  redressing 
and  punishing  the  same  according  to  law. 

''§11.  And  be  it  further  enacted  that  the  Chief  Magistrates  of 
the  said  Boyal  Burghs  respectively  shall  at  least  once  in  every 
year  carefully  examine  into  the  progress  and  state  of  all  the 
different  records  framed  and  kept  by  the  respective  Clerks  of  such 
Eoyal  Burghs,  and  shall  prepare  exact  reports  in  writing  in  the 
manner  above  directed  in  the  case  of  Sheriff-Clerks  and  Stewart- 
Clerks  ;  and  such  Chief  Magistrates  shall  in  the  month  of  Novem;- 
ber  in  every  year  transmit  such  reports  to  the  Lords  Commissioners 
of  Justiciary  at  Edinburgh,  who  are  hereby  empowered  to  make 
orders  and  direct  inquiries  in  the  manner  above  provided  in  the 
case  of  Sheriff-Clerks  and  Stewart-Clerks  as  aforesaid;  and  the 
Clerks  of  Justiciary  shall  in  like  manner  transmit  such  reports 
with  a  certified  copy  of  such  orders  to  the  Lord  Clerk-Kegister,  at 
whose  instance  summary  complaints  may  be  made  against  Clerks 
of  Eoyal  Burghs  in  the  manner  above  directed  in  the  case  of 
Sheriff-Clerks  and  Stewart-Clerks  as  aforesaid." 

These  are  very  important  provisions.  Mr.  Hector  is  not  th^ 
only  person  who  seems  to  have  forgotten  them.  No  less  a  personage 
than  the  Home  Secretary  has  ignored  them  in  the  Bill  he  has  lately 
introduced,  and  withdrawn,  abolishing  the  official  supervision  of  the 
records  by  the  Lord  Clerk-Begister.  It  is  to  be  hoped  that  in  any 
future  measure  not  only  will  a  continuance  of  the  reports  and 
supervision  be  provided  for,  but  a  recognition  by  statute  of  the 
obligation — left  to  rest  at  present  on  the  common  law — hj  which 
the  counties  and  burghs  are  liable  for  all  the  expenses  connected 
with  the  keeping  and  preservation  of  their  records. 

It  may  be  the  case,  but  it  is  not  known  whether  the  Statutory 
Eeports  by  Magistrates  of  Burghs  are  regularly  demanded  by  and 
given  in  to  the  Justiciary  Judges.  But  whatever  may  happen  as 
regards  the  Magistrates  of  Burghs,  the  reports  by  the  Sheriffs  to 
the  Justiciary  Judges  are  regularly  demanded  and  given  in,  and 
action  taken  thereupon  where  necessary.  The  statute,  it  will  be 
observed,  puts  Sheriff-Clerks  and  Town-Clerks  on  precisely  the 
same  footing,  and  in  an  action  brought  by  a  spirited  Town-Clerk 
against  his  Magistrates  (Finnie  v.  M'lrUosh,  etc,  15th  July  1868, 
6  Macp.  1066)  the  Court  laid  it  down:  "These  gentlemen  must 
have  known,  or  at  least  ought  to  have  known,  that  th^  Town-Clerk 
as  a  public  officer  has  the  custody  of  the  Burgh  Becords  and  papers 
entirely  independent  of  the  Town  Council,  except  in  so  far  as 
might  be  necessary  to  give  access  for  legitimate  purposes.  The 
custody  is  with  the  Town-Clerk  and  no  one  else,  and  he  is> 
responsible  to  the  burgh  and  to  this  Court  for  that  custody." 
There  are,  unfortunately,  no  funds  available  to  Sheriff-Clerks  any 
more  than  Town-Clerks,  or  indeed  to  any  subject  other  than, 
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their  own  pockets,  for  vindication  of  their  rights  and  the  rights  of 
the  public,  subject  to  the  right  to  recover  in  the  event  of  success. 
To  Sheriff-Clerks  we  commend  the  example  of  the  Town-Clerk  of 
Fortrose.  Mr.  Hector  has  to  a  certain  extent  displayed  that  spirit 
as  regards  his  own  County  Becords,  and  we  did  not  expect  the 
deplorable  helplessness  which  he  attributes  to  Sheriff-Clerks 
generally.  Of  course,  like  all  reformers  nowadays,  his  recom- 
mendation to  Sheriff-Clerks  is  not  to  help  themselves,  but  to  get 
Parliament  to  help  them. 

A  similar  panacea  is  what  Mr.  Hector  recommends  as  regards 
the  making  up  of  Jury  lists.  It  is  still  less  needed  here  than  as 
regards  County  Becords.  The  Sheriff  is  the  person  responsible  for 
the  state  of  the  Jury  lists,  and  not  the  Sheriff-Clerk,  as  Mr.  Hector 
assumes.  No  Sheriff  has  as  yet  experienced  any  difficulty  when 
he  ordered  the  Sheriff-Clerk  to  maJ^e  up  a  new  jury  list,  the 
Sheriff  supervising  the  same  and  signing  it  on  adjustment.  The 
Exchequer  allowance  to  the  Sheriff-Clerk,  or  his  assistant,  for  this 
work  is  not  extra  liberal,  and  that  is  the  real  evil,  but  it  is  to  be 
hoped  it  does  not  require  an  Act  of  Parliament  to  remove  it 
Sheriffs  are  the  parties  to  blame  if  the  Jury  Lists  are  not  suffi- 
ciently often  revised. 

The  Fiara  Prices  are  in  Mr.  Hector's  memorandum  likewise 
treated  from  a  Sheriff-Clerk's  point  of  view.    At  the  same  time  it 
is  only  fair  to  say  that  he  has  added  criticisms  founded  on  the 
history  of  these  inquiries  to  fix  the  Fiars.     The  imperfections  of 
the  present  system  are  very  much  owing  to  the  fact  that  these 
inquiries  have  this  peculiarly  interesting  antiquarian  feature,  that 
the  jury  are  not  judges  but  witnesses — ^witnesses  declaring  their 
verdict  from  their  personal  knowledge,  while  it  is  the  principle  of 
the  modem  jury  trial  that  the  jury  shall  not  use  their  personal 
knowledge,  but  give  their  verdict  according  to  the  evidence  laid 
before  them  by  others.      Gradually  has  the  attempt  been  made, 
but  without  any  direct  authority,  to  change  the  old  Fiars  Jury 
trial  into  a  modem  one  by  leading  evidence  before  them.     It 
is  this   unauthorized   change  which    has  led  to  all  the    diffi- 
culties in  reference  to  juries  and  witnesses  which  Mr.  Hector 
marshals  before  his  reader.      The  expense  of  Fiars  Courts  falls 
of  course  upon  counties,  like  all  other  expenses  of  the  Sheriffs 
which  are  not  otherwise  provided  tor,  except  in  cases  where  there 
are  Crown  duties  to  be  ascertained  by  the  Fiars  Prices,  and  there 
the  counties  are  recouped  their  Fiars  Court  expenses  through  the 
Sheriff   in  Exchequer.      Accordingly  in   the  "County  General 
Assessment  (Scotland)  Act,  1868,''  31  &  32  Vict.  c.  82,  the  assess- 
ment which  was  substituted  for  the  rogue-money  (hitherto  levied 
under  the  combined  operation  of  11  Geo.  I.  c.  26,  §  12,  and  usi^) 
was  declared  liable  to  '*  the  expenses  connected  with  the  holdmg 
of  the  Court  for  striking  the  Fiars  Prices  for  such  county,  in  so  far 
'*^  the  said  expenses  have  hitherto  been  defrayed  by  such  county,' 
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together  with  a  fee  of  three  guineas  to  each  of  such  professional 
accountants,  not  exceeding  two,  and  a  fee  of  one  guinea  to  each  of 
such  other  persons,  not  exceeding  six,  as  shall  be  summoned  bj  the 
Sheriff  as  witnesses  at  such  Court,  as  such  fees  shall  be  certified 
under  the  hand  of  the  Sheriff." 

In  this  way,  and  rather  unconstitutionally,  a  limit  has  been  put 
at  the  instance  of  the  county  gentlemen  upon  the  Sheriff's  powers 
and  duties  as  declared  in  the  Act  of  Sederunt  of  1723.  These 
embraced  not  only  the  summoning  the  jury,  who  were  to  "  return 
a  verdict  on  the  evidence  submitted  to  them,"  "  or  of  their  own 
proper  knowledge,"  but  also  the  summoning  "  proper  witnesses  and 
other  good  evidence  to  be  submitted  before  the  jury  concerning  the 
price  at  which  the  several  sorts  of  victuals  had  been  bought  and 
sold  since  1st  November  immediately  preceding,  and  also  concern- 
ing all  other  good  grounds  of  arguments  from  whence  it  might 
rationally  be  concluded  by  men  of  skill  and  experience  what 
ought  to  be  established  as  the  just  Fiars  Prices  of  the  said  crop.*' 
Since  1868  the  Sheriffs  may  discharge  this  duty,  but  if  they  bring 
more  than  six  witnesses  they  must  pay  them  out  of  their  own 
pocket.  And  then  the  six  witnesses  allowed,  of  whatever  eminence 
and  however  far  they  may  be  brought,  and  however  long  they  may 
be  detained,  are  not  to  be  paid  more  than  £1,  Is 

Mr.  Hector  here  again  is  so  buried  in  antiquarianism  that  he 
never  mentions  this  latest  statutory  change  as  to  Fiars  Courts. 
This  is  the  more  extraordinary  that  his  practice — or  it  should  be 
stated  to  be  his  Sheriff's — is,  besides  a  jury,  "on  which  one  or  more 
accountants  are  always  placed,"  to  summon  "two  or  more  witnesses 
who  are  growers  or  purchasers  of  grain  from  each  parish  in  th$ 
county,"  these  parishes  being  at  least  thirty  in  number.  Mr. 
Hector  might  let  his  brother  Sheriff-Clerks  into  the  secret  of  how 
he  pays  the  twenty-four  witnesses  beyond  the  sacred  six  whom  fae 
summons.  Or  if  he  can  get  such  witnesses  in  Benfrewshiie .  f or 
love,  favour,  and  affection  for  the  public  service,  the  public  spirit 
of  such  men  should  be  proclaimed  on  the  house-tops! 

The  omissions  we  have  felt  it  our  duty  to  point  out  in  these 
memoranda  speak  to  their  superficial  character.  And  Mr.  Hector 
seems,  especially  iu  the  memorandum  as  to  the  Fiars  Courts,  almost 
to  admit  this ;  for  previous  to  legislative  interference,  he  sug^;e8to 
"  there  should  be  an  endeavour  made,  either  by  voluntary  or  by 
Parliamentary  return,  to  obtain  from  eveiy  Sheriff-Clerk  in  Scot- 
land a  statement  of  the  mode  adopted  in  his  county  for  arriving  at 
the  average  Fiais  Prices." 

But  is  this  necessary  ?  The  old  system  of  jury  trial,  where  the 
jury  were  witnesses  as  well  as  judges,  has  been  abolished  as  regards 
every  other  inquiry,  and  why  repair  the  old  bottle  instead  of  putting 
your  wine  into  a  new  bottle  ?  If  a  new  system  is  to  be  introduced, 
should  not  the  jury  be  dispensed  with  and  affidavits  got  (to  save 
the  presence  of  witnesses)  from  growers  or  purchasers  of  grain  to 
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be  selected  by  the  Sheriif  ?  He  would  thereafter,  with  the  assistance 
of  a  professional  accountant  as  au  assessor,  strike  the  Fiars  for  the 
year.  Provision  might  further  be  made  by  previous  advertisement 
for  discussions  before  the  Sheriff  as  to  changes  in  the  Fiars  to  be 
struck,  and  the  principles  to  be  applied,  so  that  an  elastic  and  not 
a  liard-and-fast  system  might  be  obtained.  To  effect  this  public 
improvement,  the  parsimonious  enactment  of  the  County  General 
Assessment  Act  must  be  swept  away,  or  if  not,  supplementary 
funds  must  be  provided  from  another  source.  With  a  present  to 
Mr.  Hector  of  these  hints,  suggested  by  a  slightly  different  view  of 
the  subject  than  he  has  taken,  we  adopt  his  concluding  remarks : 
^  If  this  object  is  of  as  much  importance  as  I  think  it  is  and  have 
endeavoured  to  prove,  and  if  the  present  mode  is  found  on  inquiry 
to  be  defective,  I  woidd  urge  upon  the  Sheriff-Clerks'  Association 
to  give  it  their  careful  attention  as  one  peculiarly  within  their 
sphere ;  and  from  no  quarter  could  an  application  be  made  to  the 
Government  for  improvement  by  legislative  means  which  would  be 
more  likely  to  be  attended  to  than  from  this  Association ;  and  if 
backed  by  representations  from  the  counties,  its  success  would  be 
certain." 


LORD  COWAN. 

It  is  our  melancholy  duty  to  record  the  death  of  the  oldest  sur- 
viving occupant  of  the  Bench — John  Cowan — lately  a  Lord  of 
Session  and  of  Justiciary,  who  died  at  Elmbank,  near  Edinburgh, 
on  Ist  August  last. 

Lord  Cowan,  who  had  attained  the  ripe  old  age  of  fourscore 
years,  was  bom  on  6th  July  1798  at  Ayr,  with  which  town  and 
county  his  family  had  been  connected  for  many  generations. 
Educated  at  Ayr  Academy,  an  institution  in  which  he  ever  after 
retained  a  grateful  interest,  he  pursued  his  studies  at  the  University 
of  Edinburgh,  and  was  called  to  the  Bar  in  the  year  1822.  Without 
any  adventitious  aids  whatever,  but  by  sheer  forpe  of  perseverance 
and  ability,  Mr  Cowan  soon  obtained  for  himself  a  large  and 
rapidly-increasing  practice  His  health,  however,  which  was  never 
robust,  led  him  rather  to  seek  the  somewhat  less  exhausting  duties 
of  a  Chamber  Counsel,  in  which  capacity  his  services  were  in 
greater  demand  than  he  was  always  able  to  supply. 

In  1848  he  was  appointed  Sheriff  of  Kincardineshire,  which 
office  he  held  till  the  year  1851,  when  he  became  Solicitor-GeneraL 
This  position  he  occupied  however  but  for  a  few  months,  as  on  the 
death  of  Lord  Dundrennan,  in  the  same  year,  he  was  raised  to  the 
Bench  under  the  title  of  Lord  Cowan. 
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One  of  the  ablest  feudal  and  commercial  lawyers  of  bis  day. 
Lord  Cowan  added  to  an  accurate  and  profound  knowledge  of  law 
a  conscientiousness  and  force  of  character  which  gave  great  weight 
and  influence  to  his  decisions  from  the  Bench.  As  a  criminal  judge, 
though  somewhat  severe,  Lord  Cowan  rarely  made  any  mistake  in 
estimating  the  guilt  or  innocence  of  a  prisoner ;  it  was  indeed  a 
hopeless  task  for  a  counsel  to  endeavour  to  divert  his  mind  &om 
the  main  point  at  issue. 

In  his  relations  to  the  Bar,  courteous  to  all,  Lord  Cowan  may  be 
said  to  have  fairly  won  the  hearts  of  his  junior  brethren.  Doubt- 
less remembering  the  time  when,  young  and  unknown,  he  had  his 
own  way  to  make,  he  was  never  without  a  word  uf  sympathy  and 
assistance  for  any  young  counsel  pleading  his  first  causa 

After  three-and-twenty  years  of  faithful  service  on  the  Bench, 
failing  health  compelled  him  to  retire  from  active  life  in  1874.  In  his 
notification  of  Her  Majesty's  acceptance  of  Lord  Cowan's  resigna- 
tion in  January  1874,  Mr  Lowe,  who  was  then  Chancellor  of  the 
Exchequer,  acquainted  his  Lordship  that  "  the  Queen  has  been 
graciously  pleased  to  signify  her  approval  of  your  long  and  valuable 
services."  *'  At  the  same  time,"  Mr  Lowe  continued,  ''  I  beg  to 
express  the  regret  of  Her  Majesty's  Government  that  the  adminis- 
tration of  the  law  in  Scotland  will  no  longer  have  the  assistance  of 
your  ability  and  judgment." 

Though  with  strength  much  reduced.  Lord  Cowan  continued  to 
occupy  himself  in  his  retirement  with  works  of  active  benevolence. 
President  of  the  •*  Orphan  Hospital"  and  of  the  "  Edinburgh  Ayr- 
shire Club,"  and  connected  with  many  other  charitable  associations, 
he  employed  his  remaining  years  in  promoting  their  respective 
objects.  "  And  so,"  in  the  words  of  one  of  his  oldest  friends,  '*  after 
a  life  of  high  and  honourable  service,  and  an  evening  time  of  com- 
parative leisure,  happily  and  usefully  spent  in  kindly  oflSces  to 
others,  the  aged  servant  has  gone  to  his  Master,  entering  upon  that 
rest  to  which  he  looked  forward  with  humble  but  joyful  anticipa- 
tion." 


^he  ittonth. 


Public  Dinner  to  William  Shiress,  Esq.,  Solicitor,  Brechin. — 
The  above  gentleman,  who  i&  Dean  of  the  Society  of  Procurators 
for  Forfarshire  (Forfar  district),  was  entei-tained  at  dinner  on  the 
30th  July  by  a  number  of  his  professional  brethren  and  other 
friends  desirous  of  congratulating  him  on  the  fiftieth  anniversary  of 
his  admission  as  a  Procurator  before  the  Forfarshire  Sherifi*  Court. 
The  chair  was  occupied  by  Alexander  Bobertson,  Esq.,  Sheriff-Sub- 
stitute, and  between  eighty  and  ninety  gentlemen  sat  down  to 
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dinner.    After  the  nsual  loyal  and  patriotic  toasts  the  Chairman, 
in  proposing  the  health  of  Mr.  Shiress^  said ; — 

"  It  is  with  some  diffidence  that  I  approach  what  is  the  toast  of  this  evening. 
(Applause.)  I  could  have  wished  that  the  duty  had  been  intrusted  to  some 
one  who  had  had  a  longer  experience  of  the  subject  of  this  toast  than  I  have 
had.  Ton  know  that  we  are  met  upon  this  occasion  from  far  and  near  with 
one  common  object,  which  is  to  raUy  round  our  old  friend  who  sits  on  my 
right  hand — (loud  applause)— «nd  to  assure  him  of  our  congratulations  upon  this 
very  interesting  anniversarv  of  his  fiftieth  year  of  active  professional  life. 
(Applause.)  I  think  we  all  wish  to  take  this  opportunity  of  showing  our 
esteem  for  him,  not  only  as  a  legal  practitioner,  but  as  a  genUeman  and  friend. 
(Anplanse.)  Fifty  years  is  a  veiy  long  time  in  the  span  of  any  one  man's  life  ; 
to  liave  spent  fifty  years  in  the  active  pursuit  of  what  I  am  sure  you  will 
sympathize  with  me  in  calling  a  laborious  and  arduous  profession  is  what  falls 
to  the  lot  of  very  few  men.  There  requires  to  be  that  amount  of  the  mens  mna  in 
€orpore  sano  which  our  friend  Mr.  Shiress  most  eminently  possesses.  (Applause.) 
To  acquire  success  at  the  Bar — I  hope  you  will  pardon  me  as  rather  a  younger 
member  for  talking  in  this  way — to  aco  uire  success  at  the  Bar  requires  a  num- 
ber of  very  valuable  quidities  and  attrioutes.  (Hear,  hear.)  You  must  begin  a 
patient  and  laborious  study  of  the  law  ;  you  must  have  also  good  temper ;  you 
must  have  the  power  of  expressing  yourself  in  language  ;  and  you  must  have 
also  many  other  qualities  which  I  shall  call  qualities  of  the  head.  (Applause.) 
I  need  hardly  say  that  our  friend  Mr.  Shiress  possesses  these  to  a  very  hi^ 
degree  indeed.  (Api>lause.)  He  has  attained  the  highest  rank  which  it  is  m 
your  power  to  give  nim — Dean  of  Faculty  of  your  Society.  (Applause.)  Some 
men  obtain  success  and  eminence  in  their  profession  without  retaining  their 
popularity.  There  are  some  men  who  reach  the  top  of  the  ladder  by,  as  it 
were,  considering  every  rung  of  the  ladder  a  step  to  put  their  feet  on,  whether 
that  step  be  a  friend  or  a  foe.  Such  men  do  not  attain  popularity.  They  may 
obtain  success,  but  in  weaving  the  weft  and  web  of  life  there  are  certain  silver 
cords  which  go  far  to  enhance  the  beauty  of  the  fabric — such  as  the  graces  of 
sympathy,  charity,  kindliness,  and  helpfulness  to  others.  (Applause.)  These 
are  threads  which  our  friend  in  his  passage  through  life  has  not  dropped,  but 
has  carefully  gathered  up.  (Loud  applause.)  Mr.  Sniress  has  the  satisfaction  of 
looking  round  tliis  table  to-night,  not  only  saving  I  have  gained  a  great  many 
lawsuits,  but  I  have  lost  no  friends.  (Applause.)  I  feel  I  must  correct  this 
last  sentence.  As  was  pointed  out  in  a  letter  of  apology  we  have  heard  read  this 
evening,  many  have  dropped  down  who  started  life  at  the  same  time  as  our 
friend,  and  it  is  impossible  for  him  to  look  back  over  these  fiftv  years  without 
feelings  of  a  mixed  nature.  He  must  feel  that  many  have  fallen  in  the  strife 
who  started  with  him  in  life — that  many  have  dropped  worn  and  weaiy  in  the 
battle  of  life  who  other^'ise  would  have  been  here  to-night  But  such  regrets 
are  only  natural  to  any  man  who  has  lived  fifty  years  in  the  active  exercise  of 
his  profession,  and  Mr.  Shiress  has  no  cause  to  be  ashamed  of  these  regrets, 
because  he  must  have  the  conscious  feeling  that  had  these  companions  been 
spared  they  would  have  been  here  to-night  to  join  us  in  wishing  him  every 
happiness.  (Applause.)  The  relations  between  the  Bar  and  the  Bench  are 
rather  different  in  the  provinces  from  what  they  are  in  the  Supreme  Courts,  and 
naturally  so.  In  the  supreme  Courts,  where  questions  of  the  greatest  moment 
have  to  be  discussed,  and  where  there  is  little  or  no  right  of  appeal,  judges  are 
selected  from  men  of  long-tried  experience.  They  have  gone  through  a  long 
apprenticeship  at  the  Bar  themselves,  and  very  properly  the  best  men  are 
selected  and  put  on  the  Bench.  By  the  time  they  reach  that  position  they 
have  coniparatively  little  to  learn  from  the  Bar — rather  the  gain  is  all  the  other 
way.  (Hear,  hear.)  In  the  provinces  it  is  not  quite  so.  The  questions  that 
have  to  be  decided  in  the  provincial  Courts  are  of  course  to  the  litigants  of 
,great  importance,  but  still  they  are  of  less  magnitude  than  those  which  come 
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up  in  the  Superior  Courts,  and  then  the  right  of  app^  keeps  in  check  the 
decisions  that  are  given.  Men  are  selected  to  preside  in  the  Courts  who  have 
not  the  matured  and  tried  experience  of  the  Supreme  Judges.  They  are  men 
of  more  modest  acquirements,  and,  I  may  add,  of  more  modest  salaries. 
^Laughter.)  It  is  of  very  great  advantage  for  a  young  man  when  he  is  selected 
lor  a  post  of  that  nature  to  find  around  nim  men  of  experience  who  can  guide 
him,  at  any  rate  for  some  years,  very  much  in  his  conduct  of  the  business,  and 
he  naturally  looks  up  to  them  for  assistance  in  the  earlv  part  of  his  career. 
(Applause.)  I  am  proud  to  have  this  opportunity,  I  am  thankful  to  have  it — 
of  telling  Mr.  Shiress,  as  I  do  now,  how  very  much  I  owe,  and  have  always  owed, 
to  him  ever  since  I  had  the  honour  to  fill  the  position  I  now  occupy. 
(Applause.)  Mr.  Shiress  has  not  only  instructed  me  many  a  time  in  sound 
Scottish  law,  but  he  has  always  held  up  before  me  in  himself  an  unfailing 
example  of  patience,  courtesy,  and  unruffled  good  temper — (loud  applause) — 
qualities,  I  think,  that  no  Judge  need  be  afraid  to  imitate.  (Applause.)  I 
am  going  to  be  perfectly  firank  with  you  on  this  occasion,  and  particularly  with 
Mr.  Shiress. '  I  am  prepared  to  say  Uiat  when  I  first  came  to  Forfar  I  did  not 
quite  appreciate  Mr.  Shiress  as  I  ought  to  have  done.  (Laughter.)  There  was 
a  great  deal  of  business  to  be  done  in  those  days,  and,  as  it  happened  just  when 
I  was  promoted  to  the  Bench,  there  were  a  number  of  very  troublesome  and 
difficult  questions, some  of  them  from  this  part  of  the  county.  (Laughter.)  I  gave 
them  the  best  of  mv  attention — but,  as  you  may  know,  the  best  oi  my  attention 
was  then  very  small — (lauchter) — and  I  wrote  what  I  thought  most  remarkably 
able  decisions.  (Great  laughter. )  I  must  sav,  however,  that  my  firiend  Mr.  Shiress 
thought  otherwise,  and  he  did  all  he  could — and  successfully  too— to  get  them 
terribly  cut  up  in  the  Supreme  Courts.  (Laughter.)  I  did  not  quite 
appreciate  that  at  the  time.  (Laughter.)  Then  again  every  morning 
at  ten  o'clock — which  was  then  the  hour  at  which  the  Court  met — there 
was  Mr.  Shiress  at  the  Bar  as  neat  and  prim  as  if  he  had  just  left  his  toilet- 
table.  (Great  laujghter.)  Even  at  my  Small  Debt  Courts — however  remote 
and  barbarous  regions  I  went  into  ;  Kirriemuir,  for  instance — (great  laughter) 
— there  was  Mr.  Shiress  waiting  for  me,  with  a  large  blue  bag  containing  a 
most  formidable  lot  of  authorities.  Well,  I  found  myself  saying  a  month  or 
two  after  I  came  to  Forfar,  I  really  would  be  very  happy  at  Forfar  if  it  were 
not  for  this  man  Shiress.  (Loud  lauL'hter.)  You  will  excuse  the  frankness  of 
this  confession,  but  I  warned  Mr.  Shiress  before  dinner  that  it  was  coming, 
because  I  hasten  to  make  the  amende  honorable.  In  a  short  time  I  began  to 
find  that  if  I  wanted  a  case  fairly,  relevantly,  and  shortly  stated,  Mr.  Sniresa 
was  the  mau  to  help  me.  (Applause.)  As  I  grew  a  little  older,  and  got  a 
little  more  sense,  I  oegan  to  find  myself  saying.  What  should  I  do  witnout 
this  man  Shiress  ?  (Laughter  and  applause.)  I  am  glad  indeed  to  have  this 
opportunity  of  making  this  confession  to  him.  (Applause.)  It  is  very  difii- 
cult  in  Mr.  Shiress's  presence  to  say  all  I  would  like  to  say  ;  but  I  would  not 
be  doing  justice  to  him  were  I  not  to  remind  you  of  the  great  services  he  has 
rendered  to  you  as  your  Dean  of  Faculty.  (Applause.)  I  consider  you  have 
been  very  fortunate  indeed  in  having  a  man  oisuch  experience  and  sagacity  as 
be  is  to  look  after  your  interests  when  the  recent  Act  was  being  passed.  I  can 
myself  speak  as  to  the  zeal  and  energy  he  displayed  in  your  benalf  when  the 
new  Court  Houses  were  being  built  at  Forfar  to  see  that  a  comfortable  room 
was  provided  for  the  legal  gentlemen.  Most  of  you  will  remember  the 
wretcned  accommodation  we  had  in  the  old  place,  where  there  was  neither 
comfort  nor  convenience  for  agents.  Mr.  Shiress's  exertion  regarding  the  new 
Library  you  all  know.  (Hear,  hear.)  I  do  not  believe  the  Library  would 
have  been  in  existence  but  for  his  unwearied  efforts.  (Applause.)  Connected 
with  the  early  part  of  my  career  there  still  remains  a  little  haziness  as  to 
where  Mr.  Shiress  used  to  live  when  he  came  so  often  to  Forfar.  (Laughter.) 
I  was  told  he  resided  in  Brechin  ;  but  that  statement  I  felt  unworthy  of  con- 
sidenCtion.  (Laughter.)  It  was  impossible  to  believe  that,  seeing  that  he 
appeared  every  morning  at  the  Bar— unruffled  by  the  heat  of  summer,  undis- 


488  THE  MONTH. 

mayed  by  the  anows  of  winter.  I  used  to  believe  lie  had  lodgings  in  a  first- 
<:la88  carriage  in  a  railway  train---(laughter) — and  I  also  thought  he  had  a 
special  truck  to  carry  his  authorities.  (Great  laughter.)  I  know  Mr.  Shiress 
would  not  wish  me  to  make  an^  fulsome  compliments  to  him.  I  think  I  have 
said  enough  to  express  the  feehng  which  I  see  by  your  faces  you  all  have,  which 
is  that  you  congratulate  liim  u\Mm  this  ver}'  happy  anniversary.  (Applause.) 
We  cannot  wish  him  another,  for  the  reason  that  most  of  us  would  be  dca<l 
iifty  years  hence  ;  but  we  do  wish  that  he  may  be  long  spared  to  act  as  Dean 
of  Facalty — (applause) — ^and  we  do  wish  him  continued  professional  sncoessL 
(Applause.)  I  take  the  liberty  also  of  wishing  him  domestic  happiness, 
although  I  see  that  the  proposer  of  the  next  toast  will  enlarge  upon  that 
point ;  and  I  also  wish  him  happiness  in  the  highest  and  best  sense,  which  I 
shall  only  venture  to  allude  to  on  this  occasion.  (Applause.)  I  give  yon 
'  The  health  of  Mr.  Shiress,  with  all  the  honours.' "  (Loud  and  continued 
applause.) 

Mr.  Shiress  was  warmly  cheered  on  rising  to  reply.  He  said:  "  I  certainly 
am  very  deeply  indebted  to  our  friend  the  Chairman  for  the  very  kind  eulogy 
he  has  passed  upon  me  and  the  many  compliments  he  has  paid  me.  I  little 
i>xpected,  gentlemen,  that  I  should  have  been  asked  to  attend  on  an  occasion  of 
the  present  sort ;  but  I  find  that  my  excellent  and  esteemed  friends,  the  mem- 
bers of  the  Procurators*  Society,  who  liad  already  done  me  so  many  honours— 
who  in  1868  elected  me  Dean,  and  have  annually  repeated  that  election  ever 
since— had  somehow  or  another  learned  from  tell-tale  rolls  of  the  Court  that  it 
was  fifty  years  since  I  entered  the  profession.  (Applause.)  It  is  not  agree- 
able to  one  sometimes  to  think  that  all  the  worta  knows  how  old  he  ' 
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aughter) — ^and  the  intimation  that  my  fiftieth  anniversary  was  to  be  thus  cele- 
rated  made  me  feel  as  if  I  were  a  shrivelled  old  man.  (Laughter.)  How- 
ever, I  was  quite  aware  that  the  proposal  proceeded  entirely  from  a  feeling  of 
kindness — from  the  same  kind  feeling  I  have  so  often  experienced  before  from 
the  members  of  the  Forfar  Bar  and  their  brethren  in  the  adjoining  towns. 
(Applause.)  I  have  had  much  pleasure,  indeed,  and  great  satisfaction,  in 
filling  the  office  of  Dean  of  Faculty  for  so  long  a  period.  I  do  not  mean  to 
«ay  that  I  have  been  worthy  of  it  altogether,  although  I  have  done  my  best 
certainly  to  forward  vour  interests  both  in  the  matter  of  the  Court  Houses  and 
in  the  matter  of  the  Library,  to  which  the  Chairman  has  alluded.  (Applause.) 
But  it  is  impossible  for  me  to  say  more  than  that  I  feel  deeply  indebt^I  to  you 
for  the  kindness  you  have  done  me.  (Applause.)  It  is  quite  true  that  fifty 
vears  ago  on  this  very  day  I  was  admitted  a  Procurator  in  the  Forfar  Court, 
i'ifty  years  of  work  in  that  Court,  op  in  any  other  Court  I  daresay,  you  will  all 
admit  must  have  involved  a  very  considerable  amount  of  labour,  and  I  have  had 
my  own  shai-e  of  that  I  am  quite  ready  to  confess — (applause) — and  if  I  have 
done  it  with  the  acceptance  of  my  brethren  in  the  profession,  and  to  the  satitfac- 
tion  of  the  public,  it  certainly  affords  me  the  highest  pleasure.  (Applause.)  At 
that  period,  fifty  years  ago,  Sheriff  L'Amy  was  the  chief  of  the  Court :  and  he  gave 
way  m  due  time— twenty  years  after  I  had  been  at  his  Bar — to  Sheriff  Heriot« 
At  that  time  Mr.  Andrew  Robertson  was  Sheriff- Substitute,  and  I  may  mention 
that  then  there  was  no  other  Sheriff-Substitute  in  the  county.  The  Court  in 
Dundee  had  not  then  been  instituted.  The  Government  would  not  then 
afford  a  separate  salary  for  a  Substitute  at  Dundee  ;  and  consequently  Sheriff 
Robertson  had  the  whole  duties  of  the  county  to  do.  There  was  then  a  very 
considerable  amount  of  work  to  do,  for  Dundee,  which  has  now  become  a  sort 
of  metropolitan  town,  could  almost  have  employed  a  Sheriff  itself ;  and  after 
some  years  a  Sheriff-Substitute  had  to  be  appointed  at  Dundee.  Still  we  had 
a  very  considerable  business  in  the  Forfar  Court ;  and  just  at  the  time  I  com- 
menced practice,  and  very  shortly  before — ^in  the  year  1824 — there  were  large 
alterations  made  in  the  forms  of  process,  and  we  were  all  very  much  puzzled, 
and  a  great  deal  of  litigation  occurred  as  to  the  proper  mode  of  administering 
these  important  changes.  To  these,  however,  we  got  tolerably  well  adapted  ; 
but  in  1838  other  material  changes  were  made,  which  necessitated  us  again 
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learning  the  new  forms.  Then  we  practised  them  until  1853.  when  more 
alterations  in  the  law  were  made,  to  which  we  had  to  adapt  ourselves,  and 
which  continued  until  1865,  when  still  larger  changes  were  made.  I  am  not 
going  to  dispute  that  these  changes  were  in  many  respects  improvements — I 
hope  they  were— (hear,  hear) — but  they  made  a  very  large  addition  to  the 
Inhours  of  the  Procurators  at  the  time,  for  after  we  had  learned  one  system,  we 
had  very  speedily  to  adapt  ourselves  to  another.  We  are  all  getting  into  the 
changes  as  oest  we  can  ;  out  we  need  not  yet  look  for  the  end  of  these  altera- 
tions. (Applause.)  While  practising  before  the  whole  of  these  judges,  and 
while  practising  before  my  courteous  friend  Sheriff  Robertson,  I  have  alwavs 
experienced  the  utmost  courtesy  from  the  Bench,  and  I  have  also  received  like 
treatment  from  my  brethren  the  members  of  the  Bar.  (Applause.)  Tiie  pages 
of  the  almanac  that  contains  the  personnel  of  the  County  Courts  in  Forfar  are 
printed  yet  in  the  same  form  they  were  in  the  year  1828,  but  all  the  names, 
except  perhaps  mv  own,  are  changed.  I  have  a  very  kind  and  warm  remem- 
brance of  many  of  my  friends  in  the  year  1828 — Messrs.  Wyllie,  Meffan,  and 
many  others — but  they  have  all  been  called  away  before  me,  and  1  am  left 
hei'e  the  onl^  practising  practitioner  in  the  SheriiT  Court  of  Forftvrshire  of  fifty 
years  standing — in  th^  eastern  part  of  the  county  at  least — (applause)-— 
although  I  believe  my  friend  Mr.  Boyd  Baxter,  Dundee,  is  about  the  same 
standing.  1  can  only  be  thankful  to  Providence  for  the  great  health  and 
strength  that  has  been  bestowed  upon  me  for  the  purpose  of  enabling  me  to 
pursue  my  profession .  in  the  past,  and  I  hope  still  to  turn  them  to  good 
purpose.  I  know  I  am  indebted  for  this  high  compliment  to  the  great  friend- 
ship of  my  friends  in  Forfar  and  conterminous  towns.  I  was  always  on  the 
best  of  terms  with  my  former  colleagues  at  the  Bar — (applause) — ^and  I  am 
glad  to  say  that  with  their  successors  I  stand  on  the  same  footing.  (Applause.) 
At  the  time  the  roll  was  made  uu  in  the  year  1865  the  oldest  memuer  on  it 
was  a  Brechin  gentleman,  mv  old  friend  Mr.  Speid.  He  was  admitted  in  the 
year  1803,  and  he  was  alive,  1i)ut  not  practising,  in  1865,  and  only  died  two  or 
three  years  a^o.  That,  I  think,  shows  there  is  something  very  salubrious  in 
the  Brechin  air.  (Laughter.)  I  was  always  happy  to  imitate  my  friend  Mr. 
Speid — who  had  as  heavy  labour  as  1  have  had  during  his  professioual  career 
— and  in  respect  of  longevity,  I  am  like  to  be  his  successor.  (Applause.)  I 
again  repeat  that  I  know  of  no  cause  why  ^ou  should  have  paid  ine  this  great 
compliment  except  my  accidental  longevity,  for  1  am  sure  that  any  other 
gentleman  who  had  been  placed  in  the  same  position  as  myself — whether  as 
Dean  or  in  any  other  capacity — would  have  received  the  like  generous  treat- 
ment at  your  hands.  I  make  no  pretensions  to  higher  deservings  than  my 
neij^hbours  around  me.  I  am  quite  satisfied  that  I  have  not  deserved  such  an 
eminent  compliment  as  you  have  now  paid  me ;  and  I  attribute  it  entirely  to 
your  great  friendship  and  kindness  toward  me.  (Applause.)  I  have  been 
very  much  gratified  at  hearing  our  excellent  friend  the  Chairman  pass  such  a 
eulogy  upon  me ;  and  I  return  you  all  my  warmest  thanks  for  the  great 
honour  you  have  done  me."    (Lou^  applause.) 

The  Mcjesty  of  the  Law.— It  would  seem  that  in  the  sister 
klDgdom  much  more  atteution  is  paid  to  the  "pomp  and  cir- 
cumstance" of  judicial  life  thau  in  Scotland,  where  now  and 
then  a  judge  does  not  think  it  derogatory  to  the  dignity  of  his  office 
to  go  upon  the  bench  in  a  **  blue  cloth  pea-jacket"  and  a  billy- 
cock hat  The  Sheffield  Daily  Telegraph  states  that  the  other  day, 
"after  the  High-Sheriff  of  Derbyshire  had  met  the  Judges  of  Assize, 
Mr.  Justice  Hawkins  and  Mr.  Justice  Fry,  at  the  railway  station, 
and  conducted  them  to  their  lodgings,  Mr.  Justice  Hawkins  ma4e 
a  communication  to  the  High-Sheriff  (through  the  Under-Sheriff) 
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to  the  effect  that  he  (Mr.  Justice  Hawkins)  insisted  upon  the  EUgh- 
Sheriff'  appearing  in  Court  in  uniform  or  other  oflBcial  costume.  It 
was  explained  to  his  Lordship  that  the  High-Sheriff  was  not  a 
Deputy-Lieutenant  of  the  county,  and  was  not  entitled  to  wear  any 
uniform,  and,  moreover,  that  it  was  not  the  custom  in  Derbyshire 
for  the  High-Sheriff  for  the  time  being  to  appear  in  uniform ;  that 
it  was  the  exception,  and  plain  clothes  were  invariably  worn,  not- 
withstanding frequent  remonstrances  on  the  part  of  the  Judges  of 
Assize.  Mr.  Justice  Hawkins  declined  to  allow  the  matter  to  rest 
there,  or  to  forego  his  request  that  the  Sheriff  should  appear  in 
uniform  or  court  dress,  and  intimated  his  intention  to  inflict  a  fine 
of  £500  upon  the  Sheriff  unless  this  request  was  complied  with 
the  next  day,  and  that  in  the  meantime  he  could  not  officially 
recognise  the  High-Sheriff  in  any  way.  The  latter  felt  that  there 
was  no  alternative  but  to  comply  with  the  request  of  the  Judge^ 
which  amounted  to  an  absolute  order,  and,  after  repeating  his  pro- 
test through  the  Under-Sheriff,  he  appeared  on  the  Wednesday 
and  the  successive  days  of  the  Assizes  in  the  uniform  of  a  captain 
in  the  Derbyshire  Volunteers." 

Commenting  on  this,  the  Solicitors*  Journal  thinks  that  "  as  the 
matter  is  related  in  the  local  paper,  the  action  of  the  learned  Judge 
does  not  savour  of  the  dignity  and  tact  which  so  well  become 
the  Bench.  But  it  is  to  be  remembered  that  in  these  cases  the 
Judge's  version  of  the  story  is  seldom  heard  unless  a  question  is 
asked  in  the  House  of  Commons;  and  it  is  beyond  doubt  that  there 
is  a  tendency  to  decreased  stateliness  of  ceremonial  in  the  reception 
of  the  Judges  of  Assize.  Two  years  ago,  one  of  the  most  experi- 
enced, and  perhaps,  also,  one  of  the  least  dijfficile,  of  the  Judges 
remarked  on  this  in  addressing  the  grand  jury  at  Northampton, 
and  expressed  a  doubt  whether  the  allegiance  of  the  people  to 
the  law  could  be  preserved  undiminished  if  the  cii'cumstances  of 
solemnity  and  state  hitherto  attending  the  administration  of  justice 
should  disappear.  We  are  inclined  to  some  extent  to  agree  with  the 
learned  Judge.  It  would  be  difficult  for  the  popular  mind  to  grasp 
the  idea  of  the  majesty  of  the  law  as  persouiiied,  for  instance,  in 
the  American  Court,  which,  according  to  the  description  of  a  recent 
writer,  consisted  of  *  an  elderly  gentleman,  sitting  on  a  cane-bot- 
tomed chair,  facing  the  wrong  way,  resting  his  chin  on  the  back  of 
the  chair,  and  expectorating  thoughtfully.'  **  * 

We  are  not  sure,  however,  if  the  American  Judge's  position  was 
not  indicative  of  as  much,  if  not  greater,  attention  to  the  case  before 
him  than  if  he  sat  buried  in  the  recesses  of  an  arm-chair,  with 
wig  and  cravat  awry,  a  gown  half  off  his  back,  his  hands 
buried  deep  in  his  bi*eeches  pockets,  and  his  whole  countenance 
expressive  of  weariness  and  disgust.  We  think  the  latter  position 
the  more  undignified  of  the  two.     Verb,  sap. 
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SHERIFF  COURT  OF  PERTH. 

ALEXANDER  BEATON  V.  WILLIAM  CHALKEBS. 

BepanUum — Master  and  Servant. — ^The  &ct8  in  this  case  are  all  enumerated 
in  the  interlocutorR  of  Court. 

'^Perthy  llth  May  1878. — Having  heard  parties'  procurators  and  made 
avizandum  with  the  process,  proofs,  and  debate,  Finds,  as  matters  of  fact, 
first,  that  the  pursuer,  whilst  m  the  service  of  the  defender  as  foreman  on 
the  defender's  farm,  on  the  17th  day  of  October  last,  1877,  in  the  management 
or  control  of  a  manual  reaping-machine  then  in  motion,  fell  on  the  knives 
thereof,  and  did  suffer  severe  injuries,  whereby  he  is  maimed,  or  permanently 
disabled  in  Ids  light  hand  to  a  considerable  extent :  Finds  that  there  is  no 
proof  of  culva  on  the  pajrt  of  the  defender,  his  master,  whereb}r  he  can  be  made 
in  law  liable  in  reparation  for  the  effects  of  the  injury  sustained :  Therefore 
assoilzies  the  defender  from  the  conclusions  of  the  action,  finds  him  entitled  to 
expenses,  remits  the  account  thereof  to  the  auditor  to  tax  and  decern. 

"Hugh  Babclat. 


"Note. — The  pursuer  has  received  a  very  severe  injury,  which  will  de- 
prive him  to  a  great  extent  of  the  complete  use  of  his  risht  hand,  though 
certainly  the  amount  claimed  (£500)  is  most  extravagant.  He  is  an  object  of 
great  sympathy ;  but  this  all  the  more  renders  it  necessary  that  the  case  be 
decided  not  on  feeling,  but  on  strict  legal  principles.  Agricultural  servants 
are  of  necessity  exposed,  like  their  masters,  to  risks  which  are  incident  to  their 
calling.  A  kick  from  a  horse,  or  a  butt  from  a  bull  or  ox,  a  fall  from  a  cart  or 
stack,  or  a  cut  from  a  scythe  or  sickle,  or  a  wound  from  the  prongs  of  a  grape, 
have  often  proved  fatal,  but  the  master  is  not  to  be  held  liable  for  the  con- 
sequences oT  such  perils  where  sustained  by  his  servants.  A  reaping-machine 
is  peculiarly  attended  with  danger,  and  requires  great  care  on  the  part  of  the 
sheaver  when  standing  behind  cutting  instruments  in  motion. 

"  The  pursuer's  case  is  founded  on  the  averment  and  plea  that  the  defender 
insisted  on  his  working  the  machine  with  one  of  his  feet  attached  to  or  sur- 
rounded by  a  rope,  instead  of  a  leather  strap  or  belt,  to  a  part  of  the  machine. 
In  consequence  of  this  he  maintains  that  he  was  unable  to  get  his  foot  free  from 
the  loop  when  a  portion  of  the  machine  broke,  and  so  was  dragged  forward  on 
the  knives.  Now,  first,  there  is  no  evidence  of  this  averment,  on  the 
contrary,  the  evidence  is  that  his  foot  was  free  from  the  ligature  at  the  time  of 
the  accident ;  second,  next,  though  there  is  conflicting  evidence,  it  is  not  at  all 
clear  that  a  leather  strap  or  belt  would  have  prevented  the  casualty;  and 
third,  though  the  first  and  second  points  had  been  established  in  favour  of  the 
pursuer,  there  is  not  such  evidence  as  would  fix  culpa  on  the  defender  so  as  to 
render  him  liable  in  reparation  for  what  must  be  held  to  be  an  unfortunate 
accident  H.  B." 

On  an  appeal  the  Sheriff  pronounced  this  interlocutor : — 

"  Edinburgh,  I9th  Jwm  1878.— The  Sheriff  having  considered  the  debate  and 
whole  cause.  Finds  it  not  proved  that  the  injuries  suffered  by  the  pursuer 
were  caused  by  the  fault  ox  the  defender  in  not  havine  a  machine  in  good 
repair  at  the  time,  and  with  this  finding  affirms  the  interlocutor  of  the  Sheriff- 
Substitute,  dismisses  the  appeal,  and  decerns.  Robert  Lee. 

"J^ote.— This  is  a  hard  case,  and  the  Sheriff  thinks  that  the  law  which 
governs  it  is  a  somewhat  hard  law,  but  he  is  unable  to  distinguish  it  in 
principle  from  the  class  of  cases  of  which  OricMon  v.  Beid  ^  OrighUm  (Feb.  14, 
1863, 1  Macp.  407}  is  an  example.    In  that  case  a  servant  employed  in  the 
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construction  of  a  railway  embankment  suffered  injury  through  a  waggon  soing 
over  biin,  which  he  was  engaged  in  driving  to  the  point  where  it  was  to  tilt  its 
contents  over  the  '  tip/  He  alleged  that  the  horse  furnished  to  him  by  his  em- 
plovers  was  imfit  from  age,  and  otherwise,  for  the  work  which  he  had  to  do, 
and  that  his  emplovers  were  aware  of  the  unfitness,  and  had  promised  him. 
another,  but  had  induced  him  to  go  on  with  the  old  horse  in  tlie  meantime, 
the  conseauence  being  that  in  endeavouring  to  do  his  work  the  pursuer  was 
knocked  down  and  run  over.  It  was  held  that  the  pursuer's  averment  showed 
that  he  knew  the  unfitness  of  the  horse  and  the  danger  of  working  with  it,  and 
that  he  had  no  claim.  '  If  a  servant,'  said  the  Lord  Justice-Clerk, '  in  the  face 
of  a  manifest  danger,  choose  to  go  on  with  his  work,  he  does  so  at  his  own  risk, 
and  not  at  the  risk  of  his  master.  The  averments  of  the  pursuer  as  to  the  con- 
dition of  the  horse  are,  I  think,  such  as,  if  true,  would  entitle  him  to  refuse  to 
continue  working,  and  I  cannot  in  such  circumstances  allow  a  servant  to  say 
to  his  master,  "  I  went  on  at  your  risk." '  He  held  it  to  be  a  plain  case  oit 
manifest  danger  equally  well  ^own  to  the  master  and  to  the  servant.  In  the 
present  case  one  of  the  risks  attending  the  employment  which  the  pursuer 
undertook  was  that  of  working  a  reaping-machine  over  rough  ground  from  a 
very  insecure  seat,  and  with  his  foot  in  a  sort  of  stirrup  connected  with  the , 
tiltmg-board.  He  alleges  that  the  stirrup  was  out  of  order  ;  that  the  tilting- 
boara  had  previously  broken  with  him ;  that  it  was  dangerous*  to  proce^ 
without  a  belt ;  that  on  the  occasion  in  question  he  told  the  defender  he  would 
not  sheaf  any  more  unless  the  defender  would  get  him  a  belt ;  that  the  de- 
fender promised  to  get  a  belt,  but  urged  the  pursuer  in  the  meantime  to  go  on 
with  the  rope  as  the  work  could  not  be  stopped,  and  that  he  went  on  relying 
on  the  defender's  promise  and  at  his  request.  In  about  an  hour's  time  the 
tiltint^^-board  again  gave  way,  and  the  pursuer  somehow  fell  forward  and  got  his 
hand  in  front  of  the  knives.  The  Sheriff  is  disposed  to  think  that  the  e\4dence 
supports  to  a  large  extent  the  pursuer's  allegations,  though  he  agrees  with  the 
Sheriff-Substitute  in  thinking  it  not  made  out  that  the  accident  was  caused  by 
the  want  of  a  leather  belt,  or  the  use  of  a  rope  in  place  of  a  belt.  He  is  of 
opinion,  however,  that  the  facts,  even  as  averred  by  the  pursuer,  do  not  infer 
liability  on  the  part  of  the  defender.  The  pursuer  had  it  m  his  power  to  refuse 
to  go  on  with  his  work  if  the  machine  was  not  in  a  fit  state  of  repair.  He 
was  clejirly  aware  of  the  condition  of  the  machine,  and  must  be  held  to  have 
undertaken  the  risk  of  going  on.  Unfortunate  as  the  result  has  been,  the  law 
gives  no  redi-ess  to  the  pursuer  against  his  employer.  R,  L." 

Act— Mitchell. Alt—M*SUsu>art. 


SHERIFF  COURT  OF  STIRLING  AND  DUMBARTON  AT 
STIRLING. 
Sheriff  Gloaq  and  Sheriff-Substitute  Buntine. 
uiLLAT  V.  MARSHALL.— 22n(i  May  and  Ath  July  1878. 

Competency  of  action  in  Sheriff  Court  for  warrant  to  give  poe^esnon  of  houte 
let  under  verbal  lease, — The  facts  of  the  case  appear  from  the  notes  to  the 
Sheriff-Substitute  and  Sheriff's  interlocutors  : — 

"  StirlinOf  22nil  May  1878. — Having  heard  parties*  procurators  on  the  closed 
record  and  made  avizandum,  for  the  reasons  stated  iu  the  subjoined  note. 
Sustains  the  second  preliminarv  plea  of  the  defender,  assoilzies  him  from  the 
conclusions  of  the  actions,  finc\s  him  entitled  to  expenses,  cUlows  an  account 
thereof  to  be  given  in,  and  remits  the  same  when  lodged  to  the  auditor  of 
Court  to  tax  and  report,  and  decerns.  J.  R.  Buntike. 

^^Note, — In  this  petition  it  is  alleged  that  the  defender  entered  into  a  con- 
tract of  lease  with  the  petitioner,  whereby  he  undertook  to  give  hiin  possesBion 
at  the  term  of  Whitsunday  last  of  a  room  iu  Murray  Place  for  one  year  at  the 
rent  of  £3,  lOs. 
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"  The  defender  now  refuses  to  ffive  possession,  and  the  petitioner  craves  that 
the  defender  should  be  ordained  to  give  instant  possession,  foiling  which, 
warrant  should  be  granted  to  officers  of  Court  to  break  open  said  room  and  put 
the  petitioner  into  possession  thereof. 

'*  The  Sheriff-SuDstitute  can  find  no  authority  for  granting  such  a  warrant, 
except  that  Mr.  Soutar  in  his  'Books  of  Styles  of  Sheriff  Court  Writs'  gives  a 
form  of  petition  similar  to  the  present,  p.  149.  There  is  a  note  at  the  end, 
however,  to  the  effect,  *  Perhaps  the  pursuer's  claim  may  moltle  properly^  and 
effectually  resolve  into  one  of  damages.' 

"  Where  a  contract  of  lease  has  been  broken  by  the  lessor  refusing  possession, 
the  remedy  of  the  lessee  is  an  action  of  damages,  just  as  where  the  lessee 
breaks  the  same  contract  by  refusing  to  take  possession,  the  only  remedy  com- 
petent to  lessor  is  a  similar  action. 

«  The  lessee  could  not  be  competently  ordained  to  implement  his  bargain  by 
furnishing  and  inhabiting  the  house,  nor  can  the  lessor  be  ordained  to  give 
possession  under  his  contract  (Quthrie's  edition  of  '  Hunter  on  Landlord  and 
Tenant,'  vol.  ii.  pp.  534,  541.)  It  might  be  that  the  defender  here  had  let 
the  room  to  another  tenant,  who  is  in  possession,  or  it  might  be  that  his  own 
lease  being  at  an  end,  the  landlord  and  owner  had  resumed  possession.  It 
might  be  that  he  had  no  right  in  this  room  which  could  be  conveyed  to 
another,  no  power  to  grant  a  lease. 

*'  In  each  one  of  these  cases  the  petitioner,  if  he  is  able  to  establish  his  con- 
tract by  proof,  would  be  entitled  to  recover  damages  for  breach  of  it ;  but  it  is 
tiiought  that  the  Sheriff-Substitute  has  no  power  to  enforce  implement. 

"J.  R.  R" 

The  pursuer  appealed  to  the  Sheriff,  who  pronounced  the  following  inter- 
locutor : — 

**Ed%nburah,  4thJ[tUy  1878. — The  Sheriff,  having  resumed  consideration  of  the 
cause,  RecaUs  the  interlocutor  of  the  Sneriff-Substitute,  dated  22nd  May, 
repels  the  second  preliminary  plea  in  law  for  the  defender,  and  remits  the 
cause  to  the  Sheri£^Substitute  tor  further  procedure.  Reserving  all  questions 
of  expenses.  W.  K  Gloao. 

"  Note. — The  Sheriff  bas  given  the  question  raised  by  this  appeal  his  very 
careful  consideration,  but  he  has  been  unable  to  adopt  the  grounds  in  law  of 
the  Sheriff-Substitute's  judgment.  The  petition  is  founded  on  an  allenition  of 
a  verbal  bargain  for  a  sub-lease  of  a  room,  in  a  tenement  of  which  the  defender 
is  tenant,  ana  prays  for  an  order  on  the  defender  to  give  the  pursuer  possession, 
and,  in  the  event  of  the  defender  failing  to  comply  with  that  order,  for  a 
warrant  to  officers  of  Court  to  break  open  the  doors  of  the  room  and  put  the 
pursuer  in  possession.  The  defender  denies  that  there  was  any  completed 
bargain,  but  does  not  dispute  his  power  as  sub-tenant  to  enter  into  it.  He 
does  not  assert  that  his  landlord  has  any  interest.  The  question  whether  there 
was  a  lease  or  not  will  fall  to  be  determined,  and  it  was  not,  and  it  is  thought 
could  not  have  been,  disputed  that  the  Sheriff  has  jurisdiction  to  determine 
that  question  for  the  purposes  of  this  action.  (See  Robertson  v.  CoMum^ 
S2nd  October  1872, 3  Biettie  21.)  But  it  has  been  pleaded  for  the  defender 
that  this  action  for  specific  implement  is  incompetent,  and  that  the  pursuer's 
right  resolves  into  a  claim  of  dama^,  and  that  plea  has  been  sustained  by  the 
Sneriff-Substitute,  who  was  of  opimon  that  he  could  not  enforce  specific  imple* 
ment,  and  he  has  assoilzied  the  defender  from  the  whole  conclusions  of  the 
action.  The  interlocutor  proceeds,  of  course,  on  the  assumption  that  the 
pursuer  may  be  right  on  the  merits,  and  amounts  to  the  proposition  Uiat  sup- 
posing it  to  be  true  that  the  defender  agreed  to  put  the  pursuer  in  possession, 
ne  can  neither  be  ordained  nor  compelled  to  fulfil  that  agreement,  r^ow,  sup- 
posing the  petitioner's  averments  to  be  true,  his  right  unquestionably  is  to  get 
possession.  It  is  out  of  that  right  that  his  claim  of  damages  for  breach  of 
contract  arises,  but,  on  demanding  possession,  he  is  asking  no  more  than  he  is 
entitled  to,  and,  that  being  so,  it  appears  prinia  facie  to  be  the  duty  of  the 


494  SHERIFF  COURT  REPORTER. 

Court  to  give  him  what  aid  it  can.  and  so  far  as  it  is  able,  to  compel  fulfilment 
of  the  defender's  obligation.  It  falls  on  the  defender  to  show  by  reason  or 
authority  why  the  Court  cannot,  or  ought  not,  to  do  so.  No  authority  was 
referred  to  by  the  defender  in  support  of  his  plea,  and  the  oassages  in 
^  Hunter's  Landlord  and  Tenant,'  vol.  ii.  pp.  534,  541,  to  which  tne  Sheriff- 
Substitute  has  referred,  do  not  appear  to  the  Sheriff  to  support  it.  It  is  there 
aaid  that  damages  are  due  if  a  tenant  does  not  take  possession,  or  inverts 
posseftsion  ;  and  also  if  a  tenant  does  not  receive  or  is  deprived  of  possession  ; 
and  that  ia,  no  doubt,  true,  but  it  by  no  means  follows  tnat  a  right  to  receive 
dama^'es  is  the  only  right  arising  in  such  cases.  Wherever  there  is  breach  of 
contract,  there  may  be  a  claim  of  damages,  but,  in  many  cases,  and  (as  the 
Sheriff  thinkB)  as  a  general  rule,  the  party  desiring  fulfilment  of  a  contract  ia 
entitled  to  call  upon  the  Court  to  enforce  it,  and  to  compel  the  other  contract- 
ing party  to  do  the  precise  thin^  which  he  has  bouna  himself  to  do.  No 
doubt  there  are  many  cases  in  which  specific  implement  will  not  be  enforced, 
and  there  mav  be  some,  and  there  is  at  least  one,  in  which  it  will  not  be 
ordered.  Fulnlment  of  the  obligation  involved  in  a  promise  of  marriage  will 
not  be  ordered  by  the  Court  although  damages  will  be  given  for  failure  to 
fulfil  it,  and  there  are  various  contracts  of  which,  from  their  nature,  specific 
implement  cannot  be  compelled.  But  the  Sheriff  must  regard  such  cases  as 
exceptional,  and  verv  fr^uently  the  reason  why  implement  is  not  compelled, 
is  simply  oecause  the  Court  has  not  the  means  of  compelling  it,  and  the 
Sheriff  is  not  aware  of  any  class  of  cases  in  which  the  Court  has  the  means  of 
directly  enforcing  implement  of  contract  and  refuses  to  do  so.  The  Sheriff- 
Substitute  refers,  by  wa^  of  illustration,  to  the  somewhat  parallel  case  of  a 
tenant  of  a  house  refusmg  to  inhabit  or  furnish  it  But  in  such  a  case  a 
petition  to  have  the  tenant  ordained  to  furnish  his  house  would  not  be  held 
incompetent,  nor  would  the  defender  be  assoilzied  ;  on  the  contrarv,  he  would 
be  ordained  to  furnish  the  house  ;  and  petitions  for  the  purpose  of  compelling 
a  tenant  to  plenish  are  frequent.  How  the  order  of  the  Court  could  or  woula 
be  enforced  is  a  different  question.  But  it  would  be  pronounced.  Probably 
the  landlord  would  find  that  practically  he  had  no  other,  or,  at  least,  no  better 
remedy  than  an  action  for  imtancv  of  the  lease,  and  a  claim  for  sucn  damages 
as  he  might  establish ;  although  the  Sheriff  is  not  aware  that  it  has  ever  b^n 
expressly  determined  that  the  compuUntor  of  imprisonment  would  in  every  caee 
be  refused.  {M'Dwgal  v.  Bvuhanan,  11th  Dec  1867, 6  Macp.  120;  WkUOaw^. 
FuUon,  1st  Nov.  1871,  10  Macp.  27.)  The  analogy  of  such  cases,  therefore, 
does  not  seem  to  warrant  the  dismissal  of  this  petition.  It  would  rather 
warrant  an  order  on  the  defender  to  give  possession,  leaving  it  to  the  pursuer 
to  find  out  how  the  order  could  be  enforced.  But  the  case  supposed  appears  to 
differ  from  the  present  case  in  tlus  important  particular — that  the  Court  does 
not  appear  to  possess  the  means  or  power  of  directly  compelling  implement  of 
a  tenant's  obligation  to  furnish  his  house.  Here  tne  Sheriff  tninks  that  the 
Court  has  power  to  compel  implement.  In  the  case  of  Seaforth'i  Trusieet^ 
7th  DecemW  1844,  7  D.  180,  the  pursuer  concluded  for  implement  of 
missives  of  lease,  and  for  decree  ordaining  the  defenders  to  give  him  possession 
of  the  lands  in  question,  and  alternatively  for  damages,  and  he  used  inhibition 
on  the  dependence.  The  defenders  offered  to  consign  the  full  sum  claimed  as 
damages,  and  they  asked  recall  of  the  inhibition.  But  the  Court  refused  to 
recall  the  inhibition,  expressly  on  the  ground  that  the  pursuer  was  not  bound 
to  be  satisfied  with  damages,  but  was  entitled  to  insist  for  implement  This 
case,  which  was  quoted  in  the  argument  before  the  Sheriff-Substitute,  but  not 
in  the  argument  before  the  Sheriff,  appears  to  be  an  authority  directly  nega- 
tiving the  proposition  that  the  pursuer's  sole  right  in  this  case  is  a  claim  for 
damages.  This  case  is  referred  to  by  Mr.  Hunter  (vol.  ii.  pp.  179,  180)  in 
support  of  the  proposition  that  a  tenant  is,  in  such  a  case,  entitled  to  insist  for 
implement,  if  he  prefers  implement  to  the  alternative  of  damages.  In  '  Bell  on 
Leases  'also  it  is  distinctly  laid  down  that  the  *  lessor  is  liable  to  a  direct  action 
at  the  instance  of  the  lessee  against  the  lessor  for  attaining  possession.'    (Bell 
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•on  Leases,  vol.  i.  318,  ii  127.)  The  Sheriff  must,  therefore,  conclude  that 
there  is  sufficient  authority  for  the  pursuer's  first  conclusion  in  this  case  for  an 
order  on  the  defender  to  give  the  pursuer  possession,  xuid  the  Couil;  must,  it  is 
thought,  pronounce  an  order  to  that  efi&ct,  if,  but  of  course  only  if,  the 
pursuer  shall  make  out  his  case  on  the  merits,  and  the  defender  shall  fail  to 
make  good  his  defences.  The  only  question  remaining  is,  whether  the  Court 
•can  give  a  warrant  in  terms  of  the  concluding  part  of  the  prayer.  Perhaps  it 
is  unnecessary  to  decide  that  point  at  present,  and  presumably  such  a  warrant 
will  not  be  necessary.  The  defender  may  succeed  in  showing  that  he  has  a 
perfectly  good  defence,  or  if  not  he  may,  and  it  is  to  be  supposed  will,  obey  the 
order  of  the  Court  and  give  possession.  But  as  the  Court  will  only  reluct- 
antljr  pronounce  an  order  which  it  cannot  enforce,  it  is  probably  right  that  the 
•Sheriff  should  add  that  he  considers  it  to  be  in  the  power  of  the  Court  to  grant 
and  put  in  execution  the  warrant  for  which  the  petitioner  prays.  The  Court 
iias  jurisdiction  to  deal  with  the  question  between  the  parties,  and  must  be  held 
to  have  everv  power,  without  which  its  jurisdiction  cannot  be  explicated. 
(Ersk.  1.  2,  8.;  It  has  right  at  Common  Law  to  issue  Letters  of  Open  Doors  in 
aid  of  the  diligence  of  poinding  {ScoU  v.  Letters,  27th  June  1844  ;  6  D.  1221, 
affd.  10th  Apnl  1848;  5  Bell's  Appeals,  126);  and  the  Sheriff  can  hardl^ 
-doubt  that  if  a  warrant  were  granted  to  recover  an  abstracted  deed,  he  could,  if 
necessary,  authorize  the  opening  of  any  lockfast  place  in  which  it  might  be 
letained.  In  the  case  of*^  Dobbie  v.  Halbert,  7th  March  1863,  1  Macp.  532, 
where  the  defender  had  unlawfully  put  a  lock  on  a  pew  in  a  church,  the 
pursuer  petitioned  the  Court  for  an  order  on  the  defender  to  remove  the  lock, 
and  failing  the  defender  doing  so,  for  a  warrant  to  the  officers  of  Court  to 
xemove  it.  The  Sheriff  granted  the  prayer  of  the  petition,  and  his  judffment 
was  affirmed  on  advocation.  It  seems  equallv  competent  to  remove  or  oreak 
open  the  lock  of  the  door  in  this  case,  and  the  Sheriff,  as  at  present  advised, 
considers  that  the  Court  could  competently  do  so.  The  Sheriff-Substitute 
euggests  various  difficulties  which  might  arise  if  the  interests  of  third  parties 
were  affected,  and  in  such  cases  there  might  be  such  difficulties  as  the  Sneriff* 
Substitute  points  out,  and  it  might  be  necessary  that  the  pursuer  should  direct 
his  action  against  such  parties,  and  he  might  in  conceivable  cases  find  extreme 
•difficulty  in  working  out  ids  remedy,  for  he  might  not  be  entitled  to  pursue  a 
removing  against  a  third  party  in  possesiiion.  But  these  difficulties  appear  to 
arise  &om  the  specialties  suggested,  and  not  to  attach  to  the  ^neral  question 
apart  from  such  spedalties,  and  it  is  thought,  therefore,  that  m  dealing  with 
this  case  where  tnev  do  not  occur  it  is  unnecessary  to  resolve  them.  The 
eecond  preliminary  plea  for  the  defender  is  the  only  one  which  can  be  disposed 
of  at  this  stage,  ana  the  Sheriff  has  thought  himself  in  a  position  to  repel  it. 
None  of  the  other  pleas  are  preliminary,  but  depend  on  the  merits  of  the  < 


locutor  has  dealt  is  not  without  general  application  and  importance,  and  might 
in  other  cases  involve  questions  of  greater  importance.  W.  £.  Q.'* 

AeL'-Logii, AU.—A,  dt  J.  Jenkiw. 
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Sheriff-Substitute  Wilson. 

KINQ  v.  RXID.— lOt^ttZy  1878. 

Master  and  servant  ease, — Decision  was  given  in  a  small  debt  action,  which 
was  ndsed  at  the  instance  of  Qeorge  King,  farm  seivant,  against  Mr.  Qeorge 
Reid  of  Clinterty,  Blackburn,  for  £1, 16s.,  as  the  balance  of  the  wages  due  to 
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him  aa  a  servant  at  Whitsunday  last  The  claim  was  resisted  on  the  ^und 
that  the  defender  was  entitled  to  dismiss  the  parsner  from  his  service  for 
the  period  for  which  the  wages  are  claimed,  seeing  that  his  family  were  laid 
up  with  gastric  fever. 

Sheriff  Wilson  said :  ''  This  is  an  action  for  wages  which  raises  a  question 
of  a  novel  description.  The  pursuer  was  a  farm  servant  to  the  defender,  and 
it  appears  that  in  the  course  of  his  service,  one  of  his  daughters  took  ill  of 
gastnc  fever.  He  was  thereupon  required  by  the  defender  to  abstain  from  work 
in  case  the  infection  should  spread  amongst  the  other  servants,  and  he  did  so. 
He  was  then  off  work  for  a  period  of  eight  weeks,  and  the  question  aiiacF, 
whether  he  is  entitled  to  get  his  wages  for  that  time.  There  is  also  a  sub- 
ordinate question  raised  about  wages  for  a  period  of  three  weeks,  during  which 
the  pursuer  himself  was  in  bad  health.  But  I  do  not  think  that  there  is 
any  ground  for  argument  in  regard  to  that  point.  He  was  ill  only  for  three 
weeks  out  of  a  period  of  six  months,  and  although  the  law  says  that  there  is  to 
be  a  deduction  on  the  ^und  of  ill-health  when  a  disproportionate  Ion?  period 
of  the  service  is  passed  in  ill-health  or  unfitness  for  work,  yet  it  is  decided  that 
when  it  is  a  comparatively  short  period,  the  master  is  bound  to  take  his 
chance,  and  I  don't  think  that  three  weeks  is  too  long.  That  point  raises  no 
difficulty  in  my  mind,  but  it  is  entirely  different  from  the  question  of  the  eight 
weeks  during  which  he  was  off  work  on  account  of  the  bad  health  of  his 
daughter.  Now,  it  is  almost  sufficient  to  dispose  of  this  case  against  the 
defender,  to  say  that  I  know  of  no  precedent  for  any  deduction  in  a  case  of 
this  kind.  It  is  a  case  where  inabihty  to  work  arises  not  from  any  inability 
in  the  pursuer  himself  to  fulfil  his  contract,  or  on  account  of  any  fault  in  him. 
It  arises  from  a  misfortune  which,  so  far  as  we  can  see,  was  an  innocent  mis- 
fortune in  so  far  as  it  re^uxis  the  pursuer  ;  thereibre,  upon  the  principle  that 
if  it  was  necessary  that  the  pursuer  should  leave  on  account  of  that  nusfortune^ 
the  loss  must  just  fall  in  equal  proportions  upon  the  master  and  upon  the 
servant ;  but  there  is  this  further  aifficulty.  1  am  not  satisfied  with  the 
evidence,  and  it  does  not  bear  out  that  there  was  any  real  necessity  for  the 
pursuer  having  been  stopped  from  his  work.  It  is  a  very  common  thing  to 
nave  illness  in  one's  family,  but  it  would  be  a  verv  serious  matter  if  the  fieither 
had  always  to  leave  off  from  his  work  for  fear  of  the  spread  of  infection.  If  it 
had  been  the  case  that  the  pursuer  had  been  asked  to  take  certain  precautions 
to  prevent  the  spread  of  this  disease,  and  he  refused,  he  would  then  have  been 
at  fault,  and  that  would  have  been  a  good  ground  to  dismiss  him ;  but  the 
mere  fact  of  a  fear  of  infection  is  not  a  sufficient  ground  for  a  farmer  to  send 
a  servant  out  of  his  employment.  Everybody  is  bound  to  take  the  risks  of 
infection  ;  we  cannot  alwavs  keep 'perfectly  clear  of  disease  in  the  course  of  our 
life.  I  daresay  in  the  public  works  of  this  town  there  are  people  working  in 
whose  families  illness  is  present,  but  it  would  be  a  most  serious  matter  were 
the  masters  entitled  to  cbsmiss  all  these  persons,  and  to  have  nothing  further 
to  say  to  them.  But  there  is  another  consideration.  We  can  suppose  the 
case  of  a  master  being  taken  ill  of  fever,  or  any  member  of  his  family.  It  is 
not  to  follow  that  all  the  servants  are  entitled  to  leave  him  unless  there  is 
some  much  more  serious  danger  than  anything  made  out  in  this  case  in  spread- 
ing infection.  I  do  not  think  tlie  servants  are  entitled  to  end  their  work  with 
the  master,  or  that  he  is  entitled  to  ask  them  to  leave.  Of  course,  if  he  chooses 
to  preserve  perfect  immunity  from  all  risk  of  infection,  he  is  entitled  to  have 
it ;  but  he  is  bound  to  pay  for  it.  Seeing  that  this  misfortune  was  through 
no  fault  of  the  servant,  and  seeing  that  he  was  willing  to  fulfil  his  contract, 
and  that  his  leaving  off  work  was  not  an  absolute  necessity,  I  think  in  this 
particular  case  the  servant  is  entitled  to  have  his  wages  ;  and  I  therefore  give 
him  decree  for  the  sum  sued  for,  with  expenses.'' 

Act. — Stewart AIL — Prosser, 
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lOth  July  1878. — Decision  was  given  by  Sheriff  Dove  Wilson,  in  the  Aberdeen 
Sheriff  Court,  in  the  action  at  the  instance  of  Mr.  Stables,  clerk  to  the  Com- 
missioners of  Old  Aberdeen,  against  Messrs.  Alexander  Anderson,  farmer,  and 
James  Mackie,  cattle-dealer,  for  payment  of  their  water-rates. 

Sheriff  Wilson,  in  giving  decision  in  Anderson's  case,  said:  ''This  was  a 
question  as  to  the  liability  of  the  defender  for  certain  water-rates  in  the  Old 
Town  of  Aberdeen.  In  terms  of  a  former  decision  I  held  that  in  the  absence 
of  anything  to  say  to  the  contrary,  the  defender  here,  and  others  in  his  position, 
must  be  held  to  have  acquiesced  in  the  terms  of  the  notice  with  respect  to  the 
amounts  payable,  which  was  given  by  the  Commissioners  for  the  Old  Town. 
The  special  points  raised  in  this  case  are  three  in  number.  In  the  first  place 
there  is  a  pomt  raised  as  to  whether  a  farm  is  to  be  held  as  a  trade  within  the 
meaning  of  the  225th  section  of  the  General  Police  Act ;  in  the  next  place 
there  is  a  question  as  to  whether  certain  horses  kept  by  the  defender  are  to  be 
considered  as  having  been  kept  for  hiring ;  and  m  the  third  place  there  is  a 
point  about  whether  defender  was  rightly  charged  for  water-rates  upon  them. 
With  resard  to  the  first  point,  it  does  not  seem  to  me  to  arise  properlv  in  this 
case,  and  I  reserve  my  opinion  upon  whether  a  farm  can  be  properly  oescribed 
as  a  trade,  manufacture,  or  business  within  the  meaning  of  section  225.  In  the 
present  case  the  pursuers  have  elected  to  chaige  the  defender  upon  the  footing 
of-  his  keeping  horses  for  hire  and  cattle  e^ecially.  If  they  choose  in  any 
case,  in  place  of  charging  in  that  way,  to  charge  persons  in  the  position  of 
defender  upon  the  ground  of  their  keeping  a  farm,  then  I  will  be  ready  to 
decide  the  point ;  but  it  does  seem  to  me  that  it  would  not  be  fair  to  try  and 
charge  on  two  grounds — first,  for  carrying  on  a  trade,  and  then  to  charge  him 
separately  and  additionally  for  the  things  necessary  to  carry  on  that  trade. 
With  re^ird  to  the  second  point,  the  defender  is  chiuved  for  four  horses,  and 
he  concedes  liability  for  two.  It  was  said  that  the  otner  two  were  to  be  con- 
sidered as  being  kept  for  hire,  because  the  defender  was  in  the  way  of  driving 
sand  for  customers  with  them.  The  facts  are  these — ^The  defender  sells  sand 
from  a  ^vel  pit  which  he  has  ;  he  sells  it  at  a  certain  price  when  delivered 
at  the  pit,  and  charges  so  much  more  when  it  is  delivered  at  the  residences  of 
the  buyers.  It  appears  to  me  that  it  was  rightly  aigued  that  the  defender 
does  not  keepthese  horses  for  hire,  and  that  he  cannot  oe  put  into  the  position 
of  a  hirer.  The  contract  that  arises  out  of  these  facts  as  between  him  and  the 
buyers  of  the  sand  is  not  a  contract  of  let  and  hire,  it  is  simply  a  contract  of 
sale,  and  just  puts  him  in  the  position  of  a  seller  who  charges  so  much  more 
for  so  much  more  work.  With  regard  to  the  third  point — ^liability  for  the  cattle 
— it  appears  that  the  defender  has  a  court  coi^nected  with  the  place  where  his 
horses  and  cattle  are  kept,  and  that  in  that  court  he  has  the  water  introduced, 
and  has  it  supplied  to  a  tub  or  trough  that  stands  there.  It  is  contended  for 
him  that  the  cattle  he  has,  although  passing  that  place  occasionally — everv 
now  and  then,  and  although  kept  m  the  immediate  vicinity,  and  although 
they  have  no  other  water  supply — yet  they  are  such  total  abstainers  from 
water  that  in  the  whole  course  of  the  year  they  never  take  any  water  from  the 
trough.  That  may  be  the  case.  I  do  not  mean  to  dispute  tnat  the  defender 
honestly  believes  that  the  cattle  never  touch  that  water.  But  I  rather  doubt 
he  is  mistaken,  and  that  at  times  they  occasionally  drink  j&om  it.  I  do  not 
think  the  pursuers  are  bound  to  inquire  so  much  as  it  was  contended  for  into 
this  matter.  It  is  enough  to  make  the  defender  liable  that  the  water  is 
introduced  for  the  use  of  the  cattle  and  is  ready  to  be  used  by  the  cattle  when 
required.  It  may  be  the  case  that  in  this  case  as  well  as  in  some  others  the 
cattle  take  very  little  water,  and  that  the  chaige  is  too  high  a  rate.  A  chaiee 
of  3s.  6d.  a  head  for  cattle  that  consume  an  infinitesimal  quantity  is  evidently 
too  much^  and  I  shall  be  quite  prepared  to  revise  the  rate  of  charge  for  water 
supplied  in  that  way  if  applied  to.  But  in  this  case  the  point  is  settled  by  the 
defender  not  having  objected  to  the  charges  given  notice  of,  and  I  must 
VOL.  XXn.  NO.  CCLXI.— SBPTBMBEB  1878.  2  N 
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sustain  that  notice  of  rate  in  future  cases  to  be  the  charge,  although  I  shall  be 
veiy  glad  to  modify  it  on  a  proper  application.  The  number  of  cattle  is  stated 
as  ten :  it  seems  he  keeps  only  nine.  The  decree  will  be  for  two  horses  at  the 
rate  charjged,  and  for  nine  cattle,  and  for  expenses.  In  Mackie's  case  the 
point  is  similar,  and  I  am  disposed  to  settle  it  also  on  the  same  grounds.  It 
seems  here  that  the  defender  in  regard  to  the  horses  is  charged  for  two, 
whereas  he  keeps  only  one,  and  that  is  not  kept  for  hire.  The  point  has  also 
been  raised  that  he  is  a  horse-dealer.  He  may  be  a  hoi*se-dealer,  but  he  does 
not  deal  in  them  within  the  Old  Town  of  Aberdeen.  With  regard  to  the 
cattle  the  same  rule  holds.  He  has  no  other  water  supply  than  that  of  the 
Police  Commissioners,  and  decree  will  be  passed  in  this,  as  in  the  other  case, 
for  the  rate  charged  for  the  cattle. 
Act — Peterkin, AU. — Prosser, 


TODD  17.  HAY.— 25eA  July  1878. 

Private  prosecutor — Wild  Fowl  Preservation  Act, — A  complaint  was  brought 
at  the  instance  of  Mr.  Gavin  Thomas  Todd,  manufacturer^  Aberdeen,  against 
James  Hay,  miller,  at  Midmill,  Kintore,  charing  him  with  having  fired  at 
and  shot,  or  attempted  to  shoot,  a  wild  duck  within  the  close  time. 

Mr.  A.  E.  Smith  appeared  for  the  accused,  and  took  exception  to  the  title  of 
Mr.  Todd  to  sue,  u^n  the  ground  that  the  Act  did  not  specially  authorize 
])ro8ecution8  at  the  instance  of  common  informers,  that  Mr.  Todd  set  forth  no 
title  except  that  of  a  common  informer,  that  at  common  law  a  private  person 
could  not  prosecute  such  an  action,  and  that,  when  a  statute  imposing  penalties 
did  not  make  special  provision  for  the  recovery  of  these  penalties,  the  action 
could  only  be  at  the  instance  of  the  Procurator-Fiscal. 

Mr.  Stewart,  who  appeared  for  the  complainer,  offered  to  amend  the  instance 
to  the  effect  of  stating  that  Mr.  Todd  was  lessee  of  the  shootings  where  the 
offence  alleged  was  said  to  have  been  committed,  and  this  amendment  was 
allowed. 

Mr.  Smith  thereupon  repeated  his  objection,  and  said  that  this  amendment 
did  not  obviate  it,  in  respect  that  the  Wild  Fowl  Preservation  Act  did  not  bear 
to  have  any  connection  whatever  with  the  game  laws,  that  it  was  passed  for ' 
a  special  and  specific  purpose  therein  narrated,  and  had  no  reference  to  game. 
He  aigued  that  Mr.  Toda's  title  to  sue  was  in  no  better  position — that  the 
fowl  fired  at  was  a  wild  duck-«-than  he  would  have  been  supposing  the  bird 
libelled  had  been  any  other  bird  enumerated  in  the  Act,  the  name  of  which 
does  not  appear  in  the  game  list. 

The  Shenff  took  the  case  to  avizandum,  and  afterwards  issued  the  following 
interlocutor  :  "  This  case  is  a  prosecution  under  the  Wild  Fowls'  Act,  which 
was  brought  two  days  ago,  when  the  objection  was  taken  that  the  instance  of 
the  comjnainer  was  not  sufficient.  The  complainer  is  a  private  person,  who 
simply  gives  his  designation,  and  the  objection  was  taken  that  under  this  Act 
it  was  not  competent  for  any  informer  to  proceed,  and  that  if  a  private  person 
did  proceed,  he  must  at  all  events  show  a  sufficient  interest  to  entitle  him  to 
conduct  the  prosecution.  I  had  an  impression  at  the  time  that  the  matter  was 
settled  by  authority,  but  the  authorities  were  not  at  hand,  and  I  took 
time  to  consider  the  matter.  I  find  that  the  point  is  settled  by  authority. 
Under  a  prosecution  which  took  place  under  the  Poisoned  Grain 
Prohibition  Act  exactly  the  same  point  arose,  and  there  two  points  were 
in  terms  decided.  It  was  held  that  a  complaint  under  the  Poisoned  Grain 
Prohibition  Act  did  not  contain  a  proper  criminal  charge,  and  might  be  prose- 
cuted at  the  instance  of  a  common  informer,  and  that  it  was  unnecessary  for 
the  common  informer  to  set  forth  any  interest  sucli  as  injury  suffered.  That 
was  the  case  of  Hamilton  against  Gxrvan,  which  was  decided  by  the  High 
Court  of  Justiciary  in  June  1867 ;  and  on  comparing  the  Poisoned  Grain  Ptohi* 
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bitdon  Act  with  the  present  Act,  the  Act  for  the  Preservation  of  Wild  Fowls, 
it  will  be  seen  that  the  penalties  are  exactly  of  the  same  nature,  and  are  to  be 
prosecuted  for  in  the  same  way.    That  case,  therefore,  is  decisive  of  the  com- 

fetency  of  prosecuting  an  action  like  this  at  the  instance  of  a  common  informer, 
n  respect  to  the  necessitv  of  setting  forth  any  interest  by  the  common  infor- 
mer, I  shall  only  add  this,  that  I  don't  see  how  it  is  well  possible  that  any 
sufficient  interest  could  be  possessed  by  one  member  of  the  public  more  than 
what  is  possessed  by  all  the  members.  The  Act  is  not  one  for  the  protection 
of  private  interests  in  any  way.  It  is  an  Act  which  was  passed  by  the  L^s- 
lature  with  the  view  of  preventing  the  destruction  of  certain  of  the  smaller  of 
our  wild  fowls,  which  were  thought  to  be  beneficial  to  the  country,  or,  at  all 
events,  to  be  harmless,  and  which  it  was  thought  it  would  be  a  pity  to  all  to  be 
exterminated  in  the  course  of  their  breeding  season.  Now,  that  is  an  Act  in 
which  no  partial  individual  can  have  any  particular  interest  to  carry  out  more 
than  any  other.  In  the  present  case  it  appears  that  the  person  who  sues  as  a 
common  informer  has  a  certain  interest  in  the  matter,  namelv,  that  he  is  a 
tenant  of  the  shootings  upon  which  it  is  allied  that  the  wild  fowl  were  inter- 
fered  with  on  the  present  occasion.  That,  as  a  matter  of  fact,  sufficiently 
explains  why  he  takes  an  interest  in  the  matter,  and  leads  him  to  prosecute, 
but  it  does  not  appear  to  me  that  it  ^ives  him  in  point  of  law  any  kind  of 
interest  in  the  matter  beyond  that  which  others  have,  because  the  question 
not  being  one  of  preservation  of  game  but  of  preservation  of  wild  fowls  for  the 
public  interest,  it  does  not  seem  to  me  to  give  a  man  any  better  interest  in  pre- 
serving them  at  one  time  of  the  year  that  he  intends  to  destroy  them  at 
another  time  of  the  year.  The  result  of  holding  that  it  was  necessaiy  to  set 
forth  a  specific  interest  would  be  that  no  person  could  have  a  specific  interest, 
and  that  no  complaint  could  be  raised  but  at  the  instance  of  the  public  prose- 
cutor. Now,  I  should  not  be  sorry  for  my  own  part  that  all  such  complainte 
were  raised  at  the  instance  of  the  public  prosecutor.  I  think  it  would,  be  a 
great  advantage ;  but  then  the  Government  and  the  country  have  not  seen  fit 
to  make  arrangements  by  which  the  public  prosecutors  are  enabled  to  take 
them  up,  and  therefore  one  cannot  have  that  course.  I  think  it  would  be  a 
great  advantege  if  it  could.  The  hearing  of  these  complainte  to  be  taken  up  by 
private  parties  has  the  effect  of  attaching  to  the  exercise  of  the  law,  in  cases 
tike  this,  two  of  ite  worst  faults.  It  makes  the  law  capricious  in  ite  application, 
and  makes  it  unnecessarily  severe  when  it  is  applied.  The  law  is  capricious  in 
ite  application,  because  in  most  cases  nobody  tekes  sufficient  interest  to  run  the 
risk  of  a  prosecution  in  a  case  like  this,  and  the  Act  lies  a  dead  letter.  And 
then  when  it  is  taken  up  by  a  private  party,  when  our  criminal  laws  lie  in  the 
state  of  chaos  that  they  are  in,  a  private  party  should  have  an  agent,  and  that 
increases  the  expense  of  the  matter  to  a  considerable  extent,  and  very  ire- 
quentlv  makes  tne  expenses  to  be  awarded  in  a  very  trivial  matter  much 
beyond  those  which  ought  to  attech  to  the  offence.  But,  in  the  present  stete 
of  the  law,  I  see  no  means  of  effecting  this,  as  the  public  prosecutor  is  not 
authorized  to  prosecute  these  things.  In  the  e^es  of  the  law,  I  must  hold  that 
the  present  complainer  has  a  pmectly  sufficient  interest  to  complain,  and, 
therefore,  I  lepel  the  objections,  and  call  upon  the  defender  to  state  whether  he 
is  ffuilty  or  not  guilty. 

Mr  Smith — It  is  a  plea  of  not  guiltv. 

Mr.  Stewart  was  not  prepared  to  lead  evidence  at  that  diet,  and  the  case 
was  adjourned. 

Act. — Steuxirt, Alt, — ihnith. 
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iNTOZiOATiNa  LiQUOBB.— £iC0nM  to  ieU  beer,  etc.,  for  cawumptian  off  the 
pnmUes—R^fvsal  hujusticei, — Where  justices  refuse  a  license  to  an  applicant 
under  tlie  Wine  ana  Beerhouse  Act,  1869,  for  the  sale  by  retail  of  beer,  etc.,  not 
to  be  consumed  on  the  premises,  they  are  bound  to  state  at  the  time  the  ground 
upon  whidb  they  have  so  refused  it. — B,  v.  The  Juiticu  of  ths  CherUey  Divition 
of  Surrey,  47  L.  J.  Rep.  M.  C.  104. 

Intoxicating  Liquors. — Wine  arid  spirit  merchant^Retailing  spirite  vnlh- 
out  excise  license — Orders  taken  at  one  place  and  executed  at  another, — The 
appellants  carried  on  business  as  wine  and  spirit  merchants  in  W.,  and  held  all 
the  licenses  the  law  required,  for  dealing  in  and  retailing  spirits  there ;  the 
appellants  did  not  hold  a  license  to  retail  spirits  at  C,  but  they  rented  certain 
premises  there,  which  were  occupied  by  a  traveller  on  their  behalf.  On  these 
premises  were  stored  beer  only,  belonging  to  the  appellants  (for  the  sale  of 
which  they  took  out  a  license),  but  the  traveller  took  orders  for  spirits  there, 
which  appellants  executed  by  sending  the  spirits  as  required  from  W.  The 
appellants  were  convicted  by  justices  of  retailing  spirits  m  C.  without  having 
a  retailer's  excise  license,  contrary  to  the  provisions  of  6  Geo.  IV.  c.  81 : — Held, 
that  ti^e  conviction  was  right,  on  the  ground  that  the  appellants  carried  on 
business  at  C.  as  retailers  of  spirits,  notwithstanding  that  no  spirits  were  kept 
there,  but  were  delivered  from  another  town,  where  the  appellants  carried  on 
the  business  of  wine  and  spirit  merchants. — StaUard  dt  Sons  v.  Marks,  47  L.  J. 
Rep.  M.  C.  91. 

Sals  of  Food  and  Druos  Act. — CondUiofu  precedent  to  summary  eonvictum 
— Analysis  by  public  analyst — Notificaiion  by  purchaser  to  seller. — It  is  a  con- 
dition precedent  to  a  summary  conviction  under  the  Sale  of  Food  and  Drugs 
Act,  1875,  that  the  purchaser  of  the  article  shall  notify  to  the  seller  his  inten- 
tion to  have  it  analyzed  by  the  public  analvst  It  is  not  enough  for  him  to 
say  that  he  had  purchased  the  article  for  the  purpose  of  analysia. — Barnes  v. 
Ohipp,  47  L.  J.  Kep.  M.  C.  86. 

Bill  of  Exchange. — Insohmcy  of  acceptor — Liquidation  in  Australia 
— Holder  in  Enaland — Be-exchange, — Ke-exchange  is  the  measure  of  damage 
sustained  by  the  holder  of  a  dishonoured  bill  of  exchange  drawn  in  one 
country  on  a  person  in  another  country,  and  is  payable  in  addition  to  the 
amount  of  the  oill. — WiUans  v.  Ayers,  47  L.  J.  Rep.  P.  C.  1.  L.  &  Co.  carried 
on  business  both  in  London  and  in  Australia.  The  firm  in  London  drew  bills  on 
the  firm  in  Australia,  and  delivered  them  to  creditors  of  the  firm  in  London. 
L.  &  Co.  became  insolvent  under  a  deed  providing  for  liquidation  in  Australia : 
— HeUd,  that  such  creditors  were  not,  unoer  the  circumstances,  entitled  to  prove 
in  respect  of  "  re-exchange." — Ibid, 

Ship  and  Shipping.— Bitt  of  lading--Charter'party---Consignee  prevented  dis- 
charging cargo  within  the  time  by  default  of  other  eonsignees^Demurrage,— -The 
defendants  in  two  actions,  who  were  indorsees  of  bills  of  lading  for  portions  of 
cargoes  of  wheat,  were  sued  hy  the  respective  shipowners  for  demuriage.  In 
the  first  action,  the  bill  of  ladmg  contamed  the  following  stipulation :  *'Thrce 
working  days  to  discharge  the  wnole  cargo,  or  j£30  sterling  per  day  demuxiage.'' 
In  the  second  action  the  charter-party  under  which  the  ship  was  chartered 
stipulated  that  fourteen  working  days  were  to  be  allowed  for  loading  and  un- 
loc^ng  at  the  port  of  discharge,  and  ten  days'  demurrage  at  £^  day  by  day, 
and  the  bill  of  lading  said,  "  Paying  freight  for  the  same  goods  and  all  other 
conditions  as  per  charter-party."  In  both  cases  the  defendants'  portions  of  the 
cargoes  were  stowed  at  the  bottom  of  the  hold,  and  in  consequence  of  the  con- 
signees of  the  upper  portions  not  being  ready  to  ti^ke  delivery  as  soon  as  the 
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•hip  was  ready  to  discharge,  they  were  unable  to  clear  their  portions  till  after 
the  expiration  of  the  lay  days: — Held,  in  both  cases,  that  defendants  were 
liable,  on  the  ground  that  the  stij)ulation  in  the  bill  of  lading  in  the  first  case, 
and  that  in  the  charter-party  (which  was  to  be  read  into  the  oill  of  lading)  in 
the  second  case,  amounted  to  an  absolute  contract  to  pay  demurrage  if  de- 
fendants faUed  to  discharge  the  cargo  within  the  time,  unless  prevented  doing 
so  by  the  default  of  the  shipowner.  —Straker  v.  Kidd  db  Co, ;  Porteous  v.  FFatney, 
47  L.  J.  Rep.  Q.  B.  360. 

Bill  of  Lading. — Goods  shipped  on  aecowU  of  vendes — To  vendors  order 
or  asngns — Pcusing  of  property, — Plaintiff  contracted  to  purchase  a  certain 
Quantity  of  goods  from  P.  &  Co.  P.  &  Co.  purchased  the  goods  from  C,  whom 
tney  paid,  and  shipped  them  from  Cyprus  to  London  for  and  on  account 
of  defendants,  and  delivered  the  invoice  to  plaintiff.  They  drew  a  bill  on 
plaintiff's  firm  in  London  to  the  order  of  C.  C.  discounted  it  with  defendants*, 
and  forwarded  it  to  defendants'  London  agents,  together  with  bills  of  lading 
drawn  to  the  order  or  assigns  of  P.  &  Co.,  with  instructions  that  plaintiff's 
London  firm  would  be  readv  to  accept  and  pay  it  at  maturity  against  delivery 
of  the  bills  of  lading.  The  bill  being  presented  to  plaintiff,  he  refused  to 
accept  it  without  receiving  the  bills  of  lading.  Thereupon  defendants  took 
possession  of  the  cai^o,  ana,  notwithstanding  that  plaintiff  offered  to  pay  the 
bill  of  exchange,  refused  to  deliver  to  him  the  bill  of  lading  without  pavment 
of  the  bill,  together  with  the  freight  and  charges ;  and  eventually  sold  the 
caigo  for  less  tnan  its  value.  On  a  special  case^  the  arbitrator  found  as  a  matter 
of  met  that  the  parties  had  intended  that  the  property  should  pass  to  plaintiff 
on  shipment  of  the  goods : — Held,  that  such  finding  was  justified  by  the  facts; 
that  the  propertv  had  passed  to  plaintiff,  on  the  tender  of  pavment  of  the  bill 
of  exchange,  and  that  as  defendants  had  no  title  to  the  goods,  plaintiff  could 
mftiTitftiti  an  action  against  them  for  the  conversion  thereof. — MirabUa  v.  /m- 
penal  Ottoman  Bank  (App.),  47  L.  J.  Rep.  Exch.  418. 

Bill  of  Lading. — Liahiliiy  of  consignee  named  in  hiU  of  lading— -Delivery  to 
he  taken  within  reasonahle  time — Contract  implied  by  law  in  hill  of  lading, — 
Where  there  is  no  express  stipulation  in  a  bill  of  lading  it  is  an  implied  term 
of  the  contract  eontamed  m  it,  that  the  consignee  named  in  the  bill  of  lading, 
or  his  assigns,  will  take  delivery  of  the  goods  within  a  reasonable  time ;  and 
the  person  to  whom  the  property  in  the  goods  has  passed,  by  reason  of  such 
consignment,  is  by  virtue  of  the  Bills  of  Lading  Act,  1855  (18  &  19  Vict, 
c  111,  s.  1),  subject  to  the  liability  so  to  take  them.  Where  the  charterers  and 
the  shippers  are  the  same  persons,  such  contract  will  still  be  implied  in  the 
bill  of  lading,  notwith^tanmng  the  existence  of  an  express  stipulation  in  the 
charter-party,  between  the  charterers  and  the  shipowner,  in  reference  to  the 
same  matter.— J^oic^  v.  Knoop,  47  L.  J.  Rep.  Q.  B.  473. 

Nbolioence. — Wire  fencing — Adjoining  occupiers  of  land — ^'f^jwry  to  cattle 
ihrough  eating  wire, — Defendants'  land  was  separated  from  jjlaintifrs  bv  a  fence 
which  had  been  put  up  by  defendants'  predecessors  in  title,  and  which  was 
maintained  by  defendants.  This  fence  was  constructed  of  old  wire  rope,  the 
strands  of  which  had  bv  long  exposure  to  the  weather  decayed  and  separated 
into  pieces ;  some  of  these  fell  on  to  plaintiff's  land,  where  they  lay  hidden 
among  the  grass.  Plaintiff's  cow  in  grazing  picked  up  and  swallowed  one  of 
these  pieces  of  wire,  and  in  consequence  died : — Held,  that  plaintiff  waaintiUed 
to  maintain  an  action  for  the  loss  of  the  cow. —  Wilson  v.  Newberry  (41  L.  J 
Rep.  Q.  B.  31)  distinguished.— FirtA  v.  The  Bowling  Oreen  Company^  47  L.  J 
Rep.  C.  P.  358. 

Adulteration  of  Seeds  Act. — ^  Seeds  of  another  hnd"— Improving  quality 
of  clover  seed  by  sulphur  smoking, — By  the  Adulteration  of  Seeds  Act,  1869,  s.  3, 
any  person  who,  with  intent  to  defraud,  "  dyes  or  causes  to  be  dyed  "  any  seed 
is  rendered  liable  to  certain  penalties  therein  specified.  Byf  section  2  the  term 
''  to  dye  seeds "  means  "  to  give  to  seeds  by  a  process  of  colouring,  dyeing, 
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sulphur  smoking,  or  other  artificial  means,  the  appearance  of  seeds  of  another 
kind."  Respondents  improved  the  appearance  of  some  old  clover  seeds  bv  the 
process  of  sulphur  smoking,  and  thereby  made  them  resemble  young  clover 
seed,  with  intent  to  defraud : — Held,  that  they  had  committed  no  offence,  inas- 
much as  there  had  been  no  adulteration,  and  the  seeds  in  question  were  only 
improved  in  quality,  and  not  made  to  resemble  seeds  of  another  kind. — Francis 
V.  Moos,  47  L.  J.  Rep.  M.  C.  83. 

Land  Tax. — Exemption  of  site  of  hospital — Removal  of  hospital. — An  hospital 
which  was  erected  before  the  passing  of  4  Will.  &  M.  c.  1,  imposing  a  land  tax, 
and  the  site  of  which  was  exempted  from  that  tax  by  the  provisions  of  38  Geo. 
III.  c.  5,  ss.  25,'  29,  was  by  a  decree  of  the  Court  of  Cnanceiy  removed  to 
another  site,  and  the  old  site  was  discharged  from  the  charitable  trusts  to 
which  it  was  then  subject: — Hdd,  affirming  the  decision  of  the  Court  of 
Appeal,  that  the  removal  of  the  hospital  and  secularization  of  the  site  did  not 
remove  the  exemption  from  land  tax  conferred  on  the  site  as  ''  land  belonging 
to  an  hospital  before  the  fourth  year  of  William  and  Mary,**  by  38  Geo.  IIL  c.  6, 
8.  29.— Cox  V.  RabHts  (H.  L.),  47  L.  J.  Rep.  Q.  B.  385. 

Domicile. — Animvs  manendi, — Testator  bom  in  Scotland,  emigrated  to 
Queensland,  where  he  bought  a  station  and  resided  for  four  years.  He  after- 
wards bought  land  an<l  built  a  house  in  New  South  Wales,  where  he  resided 
with  his  wife  and  family  till  his  death,  which  occurred  suddenly  at  the  station 
in  Queensland,  and  he  was  buried  there  by  his  own  wish  : — Heldf  that  testator 
had  abandoned  his  domicile  of  erigin,  and  had  acquired  a  domicile  of  choice  in 
New  South  Wales.— P^«  v.  TJie  Attomey-Gtnerat  of  New  South  Wales,  47  L  J. 
Rep.  P.  C.  26. 

Bill  of  Exchanob. — Acceptance — Accepia/nce  in  writing, — A  bill  of  ex- 
change is  not  sufficiently  accepted  to  satisfy  the  19  &  20  Vict  c.  97,  s.  6,  whidi 
requires  the  acceptance  to  "be  in  writing  on  such  bill  and  signed  by  the 
acceptor,"  if  the  person  on  whom  it  is  drawn  merely  writes  his  name  across  the 
face  of  it,  and  thei-e  are  no  words  amounting  to  a  statement  Uiat  the  bill  is 
accepted.  [See,  however,  the  41  Vict.  c.  13,  s.  1,] — Hindaugh  v.  Blakey,  47  L.  J. 
Rep.  C.  P.  345. 

Trade  Kaslk,— Patent, — Plaintiffs,  under  patents,  made  floorcloth  of  a  new 
substance  marked  with  the  word  linoleum : — Held,  that  *^  linoleum  "  being  tiie 
only  name  of  the  new  substance,  plaintiffs,  at  the  expiration  of  the  patents, 
were  not  entitled  to  the  exclusive  use  of  that  word. — The  Linoleum  Manufactur- 
ing Company  v.  Nairn,  47  L.  J.  Rep.  Chanc.  430. 

Trade  Name. — Of  colliery — Injunction, — Plaintiffs  were  owners  in  fee  of, 
and  worked  all  the  coal-pits  in  the  parish  of  Radstock.  Defendants  were 
lessees  of  a  colliery,  the  coal  raised  from  which  was  of  a  class  known  as  Rad- 
stock coal,  and  was  in  the  district  of  Radstock  railwav  station  for  the  purpose 
of  goods  traffic.  Defendants  were  restrained  from  advertising  themselves  as 
"  The  Radstock  Colliery  Proprietors."— JSjoAam  v.  Beauchamp,  47  L.  J.  Rep. 
Chanc  348. 

Mnne. — Action  for  injury  to  land  from  mines  of  adjoining  oumer — Damage^ 
when  to  he  estimated — Recovery  of  prospective  damage — Riaht  to  support  ofadjaceni 
land, — ^Where  injury  has  been  occasioned  to  land  and  buildings  by  mining 
operations  under  the  land  of  an  adjoining  owner,  the  plaintiff  is  entitled  to  re> 
cover,  in  an  action  founded  upon  such  injury,  compensation,  not  onlv  for  the 
dami4»^  that  has  actually  occurred  at  the  time  of  action  brought,  but  also 
for  the  prospective  damage  resulting  from  the  defendant's  act  As  the  cause 
of  action  was  complete  at  the  moment  that  the  first  damage  accrued  to  him, 
the  plaintiff  must  recover  once  for  all  in  one  and  the  same  action  for  all  damage, 
past,  present,  and  future,  resulting  from  that  one  cause  of  action — for  the  reason 
that  no  occurrence  of  damage  subsequently,  as  the  result  of  tiie  original  act  of 
^he  defendant,  would  give  a  fresh  cause  of  action.— So  held,  per  Mellor,  J., 
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and  Manistt,  J. ;  Coc^burn,  L.C.J.,  dissentimU;  and  per  Cockburn,  L.C. J. 
— There  being  no  abstract  right  to  the  support  of  the  adjacent  land,  the  act  of 
the  excavating  owner  is  only  tortious  when  it  produces  and  to  the  extent  to 
which  it  produces  actual  damage.  On  the  one  hand,  therefore,  the  defendant 
is  not  liaole  for  damc^  which  has  not  occurred,  and  which  never  may  occur ; 
and  on  the  other,  each  fresh  interference  with  the  enjoyment  of  property,  on 
the  occurrence  of  subsequent  damc^e,  is  a  wrong  done,  and  creates  a  further 
cause  of  action,  of  which  the  plaintiff  can  avail  himself. — Lamb  v.  Walker,  47 
L.  J.  Kep.  Q.  B.  451. 

Vendor  and  Purchaser. — Evidence  of  payment  of  inetahnents  under  com- 
position,— Where  a  debtor  having  filed  a  petition  for  liquidation,  resolutions 
accepting  a  composition  are  afterwards  passed  as  provided  by  the  Act,  the 
debtor  remains  absolute  master  of  his  property  until  the  creditors  take  action 
under  section  126  of  the  Bankruptcy  Act,  1869,  and  a  purchaser  from  him  is 
not  entitled  to  any  evidence  whether  or  not  the  instalments  under  the  com- 
position have  been  duly  paid. — Re  Kearley  and  Clayton's  Contract,  47  L.  J. 
Bep.  Chanc.  474. 

Vendor  and  Purchaser. — Recital  of  fact — Iiiucctirate  statement— Interim 
injunction  over  a  certain  day,  or  until  further  order. — The  statement  in  a  deed  or 
instrument  twenty  years  old  that  a  person  was,  at  the  date  of  the  execution  of 
the  particular  instrument,  seised  in  fee,  is  the  recital  of  a  fact,  which,  under 
37  &  38  Vict.  c.  78,  s.  2,  precludes  a  purchaser  from  requiring  the  proauction 
of  or  inquiring  into  the  earlier  title,  unless  he  can  show  that  the  recital  was 
inaccurate,  the  burden  of  proving  which  is  on  him, — Bolton  v.  The  School  Board 
for  London,  47  L.  J.  Rep.  Chanc.  461.  Semhle — Where  an  interim  injunction 
is  granted  over  a  certain  day,  "  or  until  further  order,"  the  injunction  is  not 
continued  after  the  day  named  "  until  further  order,"  but  may  be  stayed  before 
the  day  named  by  order  of  the  Court. — Ibid, 

Justice  op  the  Peace. — Notice  of  action — Bona  fide  belief  of  authority, — 
Plaintiff  having  been  taken  into  custody  on  a  charge  of  concealing  the  birth  of 
her  illegitimate  child,  defendant,  who  was  a  justice  of  the  peace,  made  an  order 
for  the  examination  of  her  person,  under  which  order  she  was  examined  by  a 
medical  man.  In  an  action  against  defendant  for  an  assault,  there  being  no 
authority  at  common  law  or  by  statute  to  make  the  order : — Held,  by  Lopes,  J., 
that  defendant  was  not  entitled  to  notice  of  action  under  11  &  12  Vict.  c.  44,  s.  9 
(which  provides  for  the  giving  of  notice  before  anj-  action  against  a  justice  of 
the  peace  for  anything  done  by  him  in  the  execution  of  his  office),  inasmuch  as 
though  he  might  have  acted  bona  fide,  in  the  belief  that  he  had  authority  to 
make  the  order  for  plaintiff's  examination,  there  was  nothing  in  fact  on  which 
he  could  ground  such  belief. — Agnew  v.  Jobson,  47  L.  J.  Rep.  M.  C.  67. 

Evidence. — Witness  too  iU  to  travelr^Pregnancy— -Deposition. — A  woman 
may  from  pregnancy  alone  be  "  so  ill  as  not  to  be  able  to  travel,"  and  her  de- 
position thereof  be  admitted  in  evidence  under  11  &  12  Vict.  c.  42,  s.  17. — 
K  V.  WelUngs  (C.  C.  R.),  47  L.  J.  Rep.  M.'C.  100. 

Company. — Directors — Agency — Fraud—Separable  contract— Ultra  vires, — A 
person  entering  into  a  contract  with  a  company  cannot  set  up  the  fraud  of  the 
directors  to  which  he  was  a  party  against  tne  company. — The  Odessa  Tramways 
Company  v.  Mendel  (App.),  47  L.  J.  Rep.  Chanc.  506.  Parts  of  an  agreement 
can  be  separately  enforced  if  an  intention  to  separate  the  parts  appear  in  the 
agreement — Ibid,  The  fact  that  an  agreement  is  carried  out  by  two  instru- 
ments affords  a  presumption  that  the  contracts  in  the  two  instruments  are 
separable. — Ibid,  M.  agreed  in  writing  to  take  shares  in  a  company,  the 
directors  at  the  same  time  by  a  separate  instrument  agreed  to  pay  M.  £4000 
for  services  rendered.  In  an  action  for  calls  against  M.,  the  defence  stated  that 
the  two  transactions  were  made  in  pursuance  of  an  agreement  to  issue  shares, 
in  breach  of  the  company's  articles,  below  par : — Held,  that  the  defence  was 
untenable.— I6k{. 
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CoMPANT. — Voting  at  meeUng$—Jkmand  of  poUr-Produ—ElKition  of 
director — Mandamui. — Where  by  the  aitieles  of  aasociation  of  a  companr 
registered  under  the  Companies  Act,  it  was  provided,  that  at  erery  meeting  all 
questions  should  be  decided  by  the  result  of  a  show  of  hands,  unless  im- 
mediately  upon  such  show  of  hands  a  poll  be  duly  demanded  by  shareholders 
qualified  to  vote,  and  holding  in  the  aggregate  2000  shares  or  more^— iEfeU,  that 
the  shareholders  demanding  a  poll  must  themselves  hold  the  requisite  number 
of  shares,  and  that  it  is  not  enough  that  by  the  possession  of  proxies  they  re- 
present that  number. — R.  t.  The  Government  Stock  Invegtmeni  Vompany,  47  L.  J. 
Rep.  Q.  B.  478.  Where  a  poll  illegally  demanded  has  resulted  in  the  defeat 
of  the  candidate  for  directorship  who  had  obtained  the  show  of  hands  at  liie 
meeting,  mandamus  will  lie  to  admit  him  to  the  office,  notwithstanding  its 
assumption  and  occupation  by  the  candidate  victorious  on  the  polling. — Ibid, 

Public  Hsai/th  Acr.—Paving,  etc.,  of  private  gtreete^Recovery  ofexpeneeafrom 
ovmen  in  defcuuU, — An  owner  of  premises  abutting  on  a  street  having  received 
from  the  urban  authority  notice  under  section  150  of  the  Public  HealUi  Act, 
1875,  to  pave,  etc,  such  street,  indorsed  on  the  notice  an  authority  to  tiie  urban 
sanitary  authority  to  execute  the  works,  and  an  undertaking  to  repay  the  costs 
on  completion.  On  defeiult  of  payment  after  demand  made,  the  unMm  sanitary 
authority  proceeded  to  ''recover  the  expenses  in  a  summary  manner"  before 
justices : — HM^  that  the  owner  having  by  the  submission  indorsed  on  the  notice 
admitted  the  right  of  the  sanitary  authontv  to  issue  the  notice,  could  not  require 
proof  to  be  given  before  the  iustices  of  the  fulfilment  of  the  conditions  pre- 
cedent to  the  existence  of  sucn  right.  The  owner  could  not  by  such  submission 
give  jurisdiction  to  the  sanitary  authority,  if  in  fact  they  had  none,  but  he  did 
thereby  waive  the  proof  by  them  of  the  preliminaries  to  the  notice,  and  made 
it  incumbent  on  himself  to  disprove  their  original  authority,  if  he  wished  to 
dispute  it. — Lewis  v.  Oaxdiff  Urban  Sanitary  Authority,  47  L.  J.  Rep.  M.  C.  101. 

Mines  Regulation. — Owner'e  reeponeibUity  for  breach  of  general  raUe  by 
another  person. — Upon  an  information  under  the  Coal  Mines  Regulation  Act, 
1872, 8. 51  (enacting,  by  its  last  paragraph,  that  in  the  event  of  a  breach  of  anv 
of  the  general  rules  in  that  section  by  any  person  whomsoever  the  owner  shall 
be  guilty  of  an  offence,  unless  he  proves  that  he  had  taken  all  reasonable 
means,  by  publishing  and  to  the  best  of  his  power  enforcing  the  general  rules, 
to  prevent  such  breach),  it  appeared  that  there  had  been  a  breach  of  one  of  the 
general  rules  in  that  section  (rule  22,  requiring  a  machine  used  for  loitering  or 
raising  persons  to  have  certain  appliances  for  preventing  the  rope  from 
slipping),  and  that  defendant  was  a  loint  owner  of  the  mine  in  question.  De- 
fendant proved  that  the  general  rules  were  duly  publishecl,  and  that  he  had 
appointed  as  certificated  manager  the  person  who  was  joint  owner  and  partner 
with  him  in  the  mine,  and  that  he  entrusted  the  entire  management  of  the  mine 
to  his  partner ;  he  himself  resided  at  a  distance  from  the  mine.  He  had  not 
personally  done  any  act  towards  enforcing  the  rules.  The  justices  having 
found  as  a  fact  that  defendant  had  taken  all  reasonable  means^  by  publuh- 
ing  and  to  the  best  of  his  power  enforcing  the  rules,  to  prevent  the  raeach, — 
Heldf  that  there  was  evidence  upon  whicn  the  justices  might  so  find. — Baker 
(appellant)  v.  Carter  (respondent),  47  L.  J.  Rep.  M.  C.  87. 

Poor  Law. — Derivative  settlement — Parentage— Retrospective  operation  of  thai 
secH(m,—A  pauper  had,  previously  to  the  nassing  of  39  &  40  Vict  c  61,  s.  35, 
acquired,  before  he  was  sixteen  years  old,  a  aerivative  settlement  from  his 
father ;  he  had  not  acquired  any  settlement  in  his  own  right  :—Heldy  that  his 
derivative  settlement  was  not  taken  away  by  39  &  40  Vict  c.  61,  s.  35  (abolish* 
ing  derivative  settlements  except  in  the  cases  there  mentioned),  the  Court 
bemg  of  opinion — first,  that  the  section  was  retrospective  as  well  as  prospective, 
but  secondly,  that  the  exceptions  were  also,  notwithstanding  the  use  ot  future 
words,  retrospective  as  well  as  prospective. —GtuM-rfiatM  of  IVestbury-on-Sevem 
Union  v.  Overseers  of  Barrow-in-FwmesSf  47  L.  J.  Rep.  M.  C.  79. 
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At  last,  after  mncli  fighting,  and  not  with  general  satisfaction,  au 
Act  has  been  passed  relating  to  our  Scottish  roads,  and  calculated  to 
efiFect  a  very  material  change  upon  the  mode  hitherto  adopted  for 
their  maintenance.  We  propose  digesting,  for  the  benefit  of  our 
readers,  this  Act. 

Lord  Stair  says  (ii.  710)  "that  our  custom  sticketh  not  to 
the  Boman  distinction,  but  measureth  the  way  according  to  the 
end  for  which  it  was  constituted,  and  by  the  use  for  which  it  was  in- 
troduced, as  having  only  a  foot  road,  or  a  road  for  an  horse  to  be 
led  or  ridden  on,  or  only  a  way  for  leading  of  loads  upon  horseback, 
or  a  way  for  leading  of  carts,  or  a  way  for  driving  of  cattle,  and  is 
observed  accordingly.  There  is  another  distinction  of  ways 
amongst  the  Bomans,  and  with  us  in  public  and  private  ways. 
Public  ways  are  those  which  are  constantly  for  public  use,  and 
which  go  from  one  public  place  to  another,  or  from  one  burgh  to 
another,  or  from  a  burgh  to  a  public  port.  This  is  called  a  highway." 
The  right  to  traverse  such  roads  is  distinguished  by  Erskine  from 
the  right  of  servitude.  "The  right  of  a  public  road,"  he  says 
(ii.  9,  12),  "or  king's  highway,  is  not  properly  a  servitude,  but 
pvhlid  juriSj  common  to  all  the  members  of  the  State,  whether  they 
are  or  are  not  the  proprietors  of  any  tenement,  and  indeed  to  all 
strangers  who  have  the  freedom  of  trade  or  of  travelling  through  the 
country."  Hence  it  is  that  a  right  of  a  highway  may  be  vindicated  by 
any  member  of  the  public,  as  was  decided  in  the  case  of  Torrie  and 
Others  v.  Tlie  Duke  ofAthol  (12th  Dec.  1849, 12  D.  328,  and  1  Macq. 
65).  The  pursuers  in  that  case  were  three  gentlemen  residing  re- 
spectively at  Edinburgh,  Perth,  and  Aberdeen,  and  who  therefore 
may  fairly  be  taken  as  representing  the  general  public.  Their 
object  was,  as  members  of  the  public,  to  vindicate  a  right  of  way 
through  a'  district  with  which  they  averred  no  local  connec- 
tion. Their  title  to  do  so  was  sustained  both  in  the  Court  of 
Session  and  House  of  Lords.  The  attention  of  the  Legislature 
has    of  course   been  directed   to   roads   and   their    preservation 
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more  and  more  as  civilization  advanced.  We  have  old  Scottish 
statutes  relating  at  least  to  the  highways  connected  with  the  towns 
and  seaports.  By  an  Act  of  Queen  Mary,  passed  in  1555,  it  was 
ordained  that  "  all  commoun  hie  gates  that  free  burrowes  hes  bene 
in  use  of  preceedant  outher  for  passage  fra  their  burgh  or  cumming 
thereto,  and  in  special  all  commoun  hie  gates  fra  drie  burrowes  to 
the  ports  and  havens  nixt  adjacent,  or  proceedant  to  them,  be  ob- 
served and  keiped,  and  that  uane  make  them  impediment,  or  stop 
there-intiL"  This  Act  does  not  appear  to  have  had  the  desired 
effect.  The  statute  1592,  c.  159,  proceeds  upon  the  narrative, 
"that  diverse  malicious  persons,  upon  deliberate  malice  stoppis 
and  impedis  publick  passages  pertaining  to  free  burrowes  within 
this  resdme."  The  mode  adopted  seems  to  have  been  by  enclosing 
such  roads  within  private  ground,  and  compelling  the  public  to 
"  pass  ane  mile  or  twa  about."  A  summary  mode  of  application 
to  the  Lords  of  Session  was  provided,  who  were  declared  to  be  the 
only  judges  in  such  cases.  This  exclusion  of  inferior  local  judges 
from  matters  which  naturally  would  fall  under  their  jurisdiction 
possibly  arose  from  the  fact  that  such  inferior  judges  might  often, 
as  territorial  magnates,  be  interested  parties.  More  peaceful  times 
and  increased  commerce  rendered  the  improvement  of  roads  a  more 
urgent  necessity,  and  the  number  of  Acts  relating  to  them  in- 
creased. Such  statutes  as  those  of  1669,  c.  16, 1670,  c.  9,  1686, 
c.  8,  5  Geo.  I.,  laid  down  rules  for  their  preservation,  and  provided 
a  machinery  for  carrying  out  such  regulations.  Hence  the  Act  32 
Geo.  II.  c.  15  could  set  forth  that  "great  sums  of  money  have 
been  expended  in  amending  and  repairing  the  turnpike  roads  in 
that  part  of  Great  Britain  called  Scotland."  This  Act  throws  some 
light  upon  the  kind  of  traffic  to  which  the  roads  were  then  sub- 
jected. It  attributes  their  ruinous  condition  to  "the  great  and 
excessive  weights  which  the  number  of  horses,  now  allowed  by  law 
to  draw  waggons  and  other  carriages,  enable  carriers  and  other 
persons  using  the  said  roads  to  carry  upon  the  same.  An  additional 
toll  of  five  shillings  was  to  be  levied  upon  carriages  drawn  by  four 
or  more  horses,  and  travelling  with  more  than  eight  horses  was 
forbidden ;  any  number  might  be  used  in  the  case  of  a  steep  hill. 
In  order  to  encourage  the  use  of  broad  wheels,  carriages  which 
had  them  might  be  drawn  by  three  horses  upon  paying  the  toll  for 
two.  Every  one  has  heard  the  lines  which  celebrate  the  achieve- 
ments of  General  Wade — 

"  Had  you  seen  those  roads  before  they  were  made. 
You'd  have  lifted  up  your  hands,  and  blessed  General  Wade.'* 

His  work  was  begun  in  1726,  and  carried  out  by  soldiers  employed 
at  the  rate  of  sixpence  a  day  of  extra  pay.  Probably  after  it  was 
completed  the  Highlanders  enjoyed  better  roads  than  did  the  in- 
habitants of  many  parts  of  England. 

^  The  Highland  roads  have  been  the  subject  of  special  legislatioiL 
The  Act  43  Geo.  III.  c.  80  granted  £20,000  for  Highland  roads ; 
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and  in  the  narrative  of  the  subsequent  Act,  59  Geo.  III.  c.  135,  it  is 
set  forth  that  in  addition  £220,000  has  at  sundry  times  been 
since  granted.  The  Acts  4  Gea  IV.  c.  56,  5  Geo.  IV.  c.  38,  and 
sections  16  and  17  of  14  &  15  Vict.  c.  66,  relate  to  them. 

Prior  to  the  Act  of  this  year  the  leading  road  statute  in  Scotland 
was  1  &  2  Will.  IV.  c.  43,  which  contains  a  great  number  of  enact- 
ments for  the  management  of  highways,  and  consolidated  the 
previous  leigislation.  Then  there  followed  the  amending  statute 
8  &  9  Vict.  c.  41.  The  Act  12  &  13  Vict.  c.  31  provided  for  the 
annual  transmission  of  the  abstracts  and  statements  of  road 
trustees,  while  the  Trespass  Act  rendered  it  an  offence  to  encamp 
or  light  a  fire  upon  any  road. 

We  now  come  to  the  Act  of  this  year,  41  &  42  Vict  c.  51, 
entitled  "  An  Act  to  Alter  and  Amend  the  Law  in  regard  to  the 
Maintenance  and  Management  of  Eoads  and  Bridges  in  Scotland." 
We  propose,  under  a  few  heads,  to  state  very  briefly  its  provisions ; 
and  first — 

THE  MODE  OF  ITS  ADOPTION. 

The  Act  finds  an  important  difference  amongst  the  various 
counties  of  Scotland.  In  some  tolls  continue ;  in  others,  by  means 
of  local  Acts,  they  have  been  abolished.  Then  there  are  special 
regulations  connected  with  certain  bridges.  In  the  case  of  counties 
(including  the  burghs  wholly  or  partly  within  the  same)  within 
which  tolls  have  not  been  abolished,  the  local  Acts  may  still  remain 
in  force  until  Ist  June  1883.  Local  Acts  in  counties  which  have 
already  abolished  their  tolls  are  to  continue  until,  by  the  adoption 
of  this  Act,  they  have  been  superseded.  But  any  county  may  now 
adopt  the  new  Act.  In  counties  where,  under  local  Acts,  no  tolls 
exist,  or  power  has  been  obtained  to  abolish  them,  the  resolution 
to  adopt  this  Act  requires  a  majority  of  not  less  than  two-thirds  of 
the  statutory  trustees  ;  in  other  counties  a  simple  majority  of  the 
Commissioners  of  Supply  seems  suflScient.  In  either  case  the 
resolution  must  be  made  at  a  special  meeting,  and  only  one  such 
meeting  can  be  held  in  the  year.  In  the  latter  case  the  Act  may 
be  adopted,  subject  to  a  provisional  agreement  between  the  county 
and  burgh  or  burghs  situated  wholly  or  partly  within  it.  Such  a 
provisional  agreement  requires  confirmation  by  the  Secretary  of 
State.  Power  is  also  given  to  apply  to  the  Secretary  of  State  to 
enforce  the  adoption  of  this  Act  by  a  provisional  order,  which, 
however,  requires  confirmation  by  Parliament. 

It  will  thus  be  seen  that  all  counties  which  have  not  already 
abolished  tolls  must  in  less  than  five-  years  fall  under  this  Act  by  the 
operation  of  law.  On  the  other  hemd,  counties  which  have  abolished 
tolls  may  still  continue  to  enjoy  their  own  special  legislation;  for 
the  local  Acts  in  such  counties,  even  when  limited  in  their  duration, 
are  now  to  continue  in  force  until  this  Act  has  been  adopted. 
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THE  MAKAGEBS  OF  ROADS. 


Under  this  Act  county  roads  are  now  to  be  under  a  body,  partly 
representative,  called  County  Eoad  Trustees.  This  body  consists 
of  (1)  under  certain  restrictions,  the  Commissioners  of  Supply ;  (2) 
one  representative  from  each  corporation  or  incorporated  company 
assessed  upon  an  annual  valuation  of  £800  or  upwards ;  (3)  certain 
ratepayers,  called  "  elected  trustees,"  being  elected  by  the  other 
ratepayers,  and  bearing  in  their  number  a  ratio  to  that  of  these 
ratepayers — their  election  is  to  take  place  once  in  three  years; 
(4)  two  persons  elected  out  of  their  own  number  by  the  Commis- 
sioners of  Police  of  any  police  burgh  connected  with  the  county ; 
and  in  the  case  of  a  burgh  the  highways  of  which  have  been 
transferred  to  the  County  Soad  Trustees,  its  provost  and  a  councillor, 
or  senior  magistrate  and  commissioner,  as  it  may  happen  to  be, 
are  to  be  members  of  this  Boad  Trust.  All  these  representatives  of 
burghs  are  held  by  the  Act  to  be  "  elected  trustees."  This  new 
Bos^,  therefore,  has  one  feature  in  common  with  our  ancient 
Estat^.  It  is  composed  of  hereditary  and  life  members  acting 
along  with  popular  representatives.  Section  13  provides  the  mode 
of  election  by  the  ratepayers.  The  ballot  has  been  abandoned,  and 
"  open  vote  "  substituted  No  Commissioner  of  Supply,  or  person 
whose  qualification  is  derived  from  burgh  lands,  can  vote.  The 
chairman  at  such  election  is  to  be  the  ratepayer  having  the  largest 
valuation ;  and  in  the  event  of  an  equality  of  votes,  the  candidate 
who  is  the  largest  ratepayer  shall  be  deemed  to  be  elected.  The 
Sheriff  has  the  power  summarily,  and  by  a  final  decision,  to  dispose 
of  any  question  arising  out  of  such  an  election. 

These  trustees  are  to  be  a  body  corporate,  with  all  the  privileges 
which  attach  to  such  a  body.  Their  first  and  annual  duty  will  be 
to  appoint  a  "  County  Eoad  Board,"  consisting  of  not  more  than 
thirty,  of  which  number  one-half  only  may  be  "  elected  trustees." 
An  excellent  system  for  the  division  of  labour  is  provided  by 
section  16.  The  county,  except  where  it  contains  less  than  six 
parishes,  is  to  be  divided  into  districts,  with  district  committees 
appointed.  At  least  one-third  of  such  committees  must  be  "elected 
tnistees."  Persons  having  a  special  connection  with  districts  are 
to  be  preferred  as  members  of  these  local  committees.  Appeals 
relating  to  the  boundaries  of  such  districts  must  be  made  to  the 
Secretary  of  State.  The  Board  has  power  to  fill  up  vacancies  in 
the  number  of  its  elected  trustees. 

District  committees  are  to  make  annual  reports  to  the  Board,  who 
in  turn  must  report  to  the  general  body  of  trustees.  An  appeal 
lies  from  any  district  committee  to  the  Board,  whose  decision  is 
final  Sections  21-24  relate  to  the  meetings  of  the  trustees. 
Under  section  24,  sub-section  6,  it  is  provided  that  when  the 
business  relates  to  assessments,  which  are  laid  upon  proprietors 
\\y,  "  no  elected  trustees  "  shall  have  a  vote.    No  one  except  the 
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chairman  (who  has  a  casting  vote)  is  to  have  more  than  one  vote, 
although  he  may  be  possessed  of  more  than  one  qualification,  as, 
e.g.,  the  representative  of  a  burgh,  who  is  also  a  proprietor.  The 
trustees  may  appoint  a  clerk,  treasurer,  collector,  and,  if  necessary, 
a  surveyor.  They  are  to  hold  oflBce  during  the  pleasure  of  the 
trustees  or  Board.  But  power  is  given  to  enter  into  special  written 
a<]jreements,  not  to  endure  for  a  longer  period  than  five  years. 
District  committees  may  also  appoint  district  officers.  Power  is 
given  to  the  trustees  to  award  to  officials  acting  under  any  local 
Act  retiring  allowances  or  other  compensation. 

Tnistees  are  prohibited  (sec.  Ill)  from  holding  any  place  of 
profit  under  this  Act,  or  participating  in  the  profits  of  any  contract 
entered  into  under  it.  At  the  same  time,  somewhat  inconsistently, 
a  trustee  may  be  the  partner  of  a  company  entering  into  such  a 
contract,  and  may  be  interested  in  the  sale  of  lands,  or  of  materials, 
or  in  loans  •of  money  to  the  trust.  He  cannot,  however,  vote  when 
his  interest  is  thus  concerned.  A  Sheriff  or  Justice  of  the  Peace 
may  be  a  trustee. 

THE  GENEBAL   MANAGEMENT. 

When  this  Act  is  in  operation  the  whole  roads  and  bridges  in  the 
county  are  to  form  one  general  trust,  all  being,  along  with  the 
debts  and  liabilities  attaching  to  them,  vested  in  the  trustees. 
From  and  after  the  15th,  or  at  latest  the  26th  of  May,  after  the 
voluntary  adoption  by  a  county  of  this  Act,  or  otherwise  from  and 
after  the  1st  of  June  1883,  all  tolls  for  roads  and  bridges  are  to 
cease,  and  highways  are  to  be  open  to  the  public  free  "  of  tolls  and 
other  exactions/*  The  provisions  of  the  Railway  Clauses  Consoli- 
dation Act  (8  &  9  Vict.  c.  33)  are,  however,  to  continue  appli- 
cable to  all  highways  which  are  turnpike  roads  at  the  passing  of 
this  Act.  Causeway  mail  may  continue  to  be  exacted  in  burghs 
for  four  years  after  the  commencement  of  this  Act,  but  in  no  case 
after  1887.  In  lieu  of  this  latter  tax  a  rate  may  be  imposed  by 
magistrates  upon  the  occupiers  of  lands  and  heritages  within 
burghs  not  exceeding  threepence  in  the  pound.  Until  they  cease 
the  tolls  are  to  be  received  by  the  trustees  under  this  Act  when  it 
is  in  operation.  Under  section  37  there  are  provisions  for  the 
allocation  of  assets  and  liabilities  amongst  the  various  trusts, 
whether  created  by  this  Act  or  under  other  Acts.  Where  a  road  does 
not  lie  wholly  in  one  county,  a  power  is  given  in  the  following  two 
sections  to  appoint  a  joint-bridge  committee  in  the  case  of  a  bridge 
uniting  two  counties.  In  so  far  as  the  management  of  the  roads  is 
concerned,  detached  portions  of  counties  are  to  form  part  of  the 
county  by  which  they  are  surrounded,  but  this  is  not  to  have  the 
efiect  of  imposing  upon  such  portions  the  assessments  of  the 
surrounding  county.  The  assessment  in  counties  is  to  be  paid  in 
equal  proportions  by  landlord  and  tenant,  except  when  the  valua- 
tion of  any  property  does  not  exceed  £4  annually,  in  which  case 
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the  proprietor  may  be  called  upon  to  pay  the  whole,  reserving  his 
right  of  relief.  The  trustees  are  to  have  extensive  power  over  the 
highways,  a  list  of  which  they  (sec.  41)  are  bound  to  make  up. 
After  giving  due  notice  they  may  shut  up  one  highway,  or  substi- 
tute another  for  it.  In  selling  the  toll-houses  they  must  first  make 
an  offer  to  the  adjoining  proprietors. 

Eoads  within  burghs  are  under  this  Act  to  be  vested  in  the  local 
authority  of  such  burghs,  t.e.  the  Town  Coiincil  or  Commissioners 
of  Police,  as  the  case  may  be ;  but  in  the  case  of  small  burghs  with 
a  population  not  exceeding  10,000  the  local  authority  may  for  an. 
annual  payment  have  their  roads  transferred  to  the  county  trus- 
tees. Burghs  within  counties  where  this  Act  is  not  in  force  may 
by  agreement  or  otherwise  assume  the  management  of  the  high- 
ways lying  within  them. 

The  surveyors  under  the  trustees  are  to  lodge  annually  reports 
upon  the  state  of  roads,  along  with  specifications  of  proposed  repairs 
and  estimates  of  expense,  for  the  consideration  of  the  Board.  All 
over  Scotland,  whether  this  Act  has  been  adopted  or  not,  trustees 
may  now  recover,  upon  a  summary  application  before  the  Sheriff, 
damages  caused  by  excessive  weight  passing  along  a  road.  Special 
provisions  are  made  (sees.  59-81)  relating  to  road  debts.  The 
Secretary  of  State  has  power  to  appoint  Debt  Commissioners,  and 
the  clerks  of  the  various  trusts  are  bound  to  make  out  lists  of  the 
debts  affecting  each,  to  be  deposited  in  their  offices,  and  to  be  open 
to  inspection.  The  Board  or  local  authority  has  power  to  com- 
promise a  debt  affecting  the  roads  within  its  jurisdiction,  and  in  the 
event  of  no  private  arrangement  being  made  with  the  creditors, 
debts  may  be  valued  by  the  Debt  Commissioners,  who  may  be 
called  upon  to  state  a  case  in  law  for  the  decision  of  the  Court  of 
Session.  Section  77  protects  the  interests  of  those  who  lend  upon 
the  security  of  assessments,  rendering  it  incompetent  for  any 
ratepayer  to  question  the  validity  of  an  assignation  in  security 
upon  the  ground  that  the  provisions  of  this  Act  have  not  been  com- 
plied with. 

ASSESSMENTS. 

The  provisions  relating  to  assessments  ai*e  contained  in  sections 
82-87.  They  are  to  be  payable  upon  a  day  to  be  fixed  not  earlier 
than  the  l«t  of  November,  nor  later  than  the  1st  of  February. 
They  may  be  collected  in  counties  either  by  the  collector  under  the 
Trust,  or,  if  the  trustees  see  fit,  by  the  Commissioners  of  Supply. 
Appeals  against  assessments  are  to  be  disposed  of  by  the  Board. 
The  power  to  recover  such  assessments  vested  in  the  trustees  or 
local  authority  is  similar  to  that  "  in  the  case  of  other  taxes,  and 
there  is  a  preference  in  their  favour  in  cases  of  bankruptcy.  In 
burghs  the  tenant  may  be  called  upon  to  pay  the  whole  amount  of 
the  assessment,  having  a  right  to  deduct  the  landlord's  portion 
from  his  rent. 
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Section  88  deals  with  the  case  of  bridges  which,  although 
wholly  within  one  county  or  bnrgh,  accommodate  the  traffic  of 
others.  The  Secretary  of  State  has  power,  upon  the  recommenda- 
tion of  Commissioners  appointed  by  him,  to  determine  the  propor- 
tions in  which  the  burden  of  supporting  such  bridges  should  fall 
upon  those  benefiting  by  them.  But  hia  determination  in  such 
cases  requires  the  sanction  of  Parliament. 

The  circumstances  of  the  counties  of  Lanark  and  Eenfrew  have 
given  rise  to  special  provisions.  In  the  case  of  these  counties  this 
Act  is  to  come  into  operation  upon  1st  June  1882.  The  city 
of  Glasgow  and  its  suburbs  are  to  pay  annually  the  sum  of  £12,500 
towards  the  cost  of  maintaining  the  roads,  highways,  and  bridges 
within  the  counties  of  Lanark  and  Eenfrew.  If  after  five  years  the 
trustees  of  these  counties  or  the  local  authorities  of  the  burghs  are 
of  opinion  that  this  assessment  should  be  altered,  they  may  apply 
to  have  this  done  by  means  of  a  provisional  order  from  the  Secre- 
tary of  State,  or  other  ways  obtain  the  same  result  by  a  private 
Act  of  Parliament.  The  three  wards  of  Lanarkshire  are  each  to  be 
deemed  a  county  for  the  purpose  of  this  Act.  Amongst  the  other 
special  provisions  is  one  by  which  the  Edinburgh  Eoad  Trust  is 
transferred  to  the  corporation  of  that  city.  By  another  tolls  may 
continue  to  be  levied  at  the  Bridge  of  Ayr  until  1st  November 
1897. 

Under  section  104  the  trustees  have  power,  subject  to  the 
approval  of  the  Sheriflf,  to  make  bye-laws  for  the  general  regulation 
of  traffic,  and  for  prohibiting  the  use  of  improper  wheels,  or  the 
erection  of  gates  across  highways.  In  addition,  the  following  sec- 
tions of  the  Act  1  &  2  WiU.  IV.  c.  43,  already  referred  to,  are 
to  be  held  as  incorporated  in  the  present  statute,  viz.  sections 
80,  83,  84,  85,  87,  92,  94,  96,  108.  These  sections  relate  to  the 
mode  of  obtaining  materials  for  road-making,  confer  power  to  make 
side  drains  and  ditches  and  to  remove  obstructions,  compel  owners 
of  adjoining  lands  to  cut  their  hedges,  etc.,  regulate  driving, 
create  certain  acts  offences,  and  impose  penalties  upon  the  offend- 
ers. But  with  the  exception  of  these  sections  that  Act,  as  well  as  8 
&  9  Vict.  c.  41,  are  to  be  no  longer  in  force.  Such,  then,  is  a 
general  idea  of  this  Act,  which  has  at  last  been  brought  to  the 
birth.  In  some  districts  of  Scotland  which  have  already  had  the 
wisdom  to  adopt  local  legislation  it  may  probably  be  viewed  with 
indifference.  In  others  the  approach  of  the  day  upon  which  its 
adoption  becomes  a  necessity  will  be  viewed  with  dislike.  Glasgow, 
we  know,  does  not  relish  the  idea  of  this  new  impost,  which  must 
at  least  be  borne  without  remedy  for  five  years.  The  second  city 
in  the  empire  lias  protested  in  vain,  and  only  incurred  a  rebuke 
from  the  Home  Secretary.  We  have,  however,  as  Scotchmen,  the 
consolation  of  feeling  that  a  statute  of  some  importance,  and  cer- 
tainly great  bulk,  relating  solely  to  this  country,  has  actually  been 
carried  through  the  House  of  Commons. 
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50.  Tin. 

Turning  once  again  before  conclnding  our  review  of  the  subject 
to  its  more  peculiarly  legal  aspect,  we  do  not  find  any  symptom, 
even  to  the  present  hour,  that  any  change  or  modification  in  the 
strictness  of  the  rule  of  law  now  laid  down  is  likely  to  arise,  at 
least  from  within  the  judicial  circle  itself.  The  tendency  has  been 
(as  the  tendency  of  law  always  is)  to  strengthen  previous  judgments, 
to  pile  up  authority  upon  authority,  until  at  length  from  even  a 
judge  himself  may  be  wrung  a  reluctant  assent  or  submission  to 
what  has  been  decided — an  assent  given,  perhaps,  with  a  feeling  at 
heart  that  his  judgment  would  be  very  different  did  not  precedent, 
that  law  of  the  Medes  and  Persians,  close  his  lips.  That  such  is 
sometimes  the  feeling  may  be  seen  from  the  observations  of  the 
learned  judges  in  our  own  courts  when  advising  cases  wherein 
questions  of  liability  occur  involving  the  employers  and  their 
managers.  Still,  all  this  feeling  notwithstanding,  the  stem  rule  once 
laid  down,  once  admitted  to  a  place  upon  the  roll  of  decided  cases, 
has  come,  not  merely  to  have  an  authority  of  its  own,  but  to  foster 
the  development  of  subtleties  and  restrictions  never  at  the  outset 
contemplated.  Instead  of  travelling  on  in  the  direction  of  alleviating 
the  misfortunes  caused  by  any  serious  mine  accident,  for  example, 
we  are  really  losing  ground,  and  becoming  embarrassed  by  the 
retrograde  action  of  the  rule^  of  law  already  laid  down. 

The  extreme  point  to  which  the  present  rule  has  been  carried 
could  not,  perhaps,  be  better  illustrated  than  by  the  recent  case  of 
Conway  v.  The  Belfast  and  Northern  Counties  Railway  Company, 
decided  on  appeal  in  the  Irish  Exchequer  Chamber,  February  3, 1877 
(1  I.  R  Common  Law,  xi.  345),  to  which  our  attention  has  been 
called.  Practically  what  that  decision  tells  us  is  that  the  law  has 
said  that  the  trafiBc  manager  of  a  railway  company  and  a  milesnian 
in  the  same  company's  service  are  fellow-servants,  and  that  the 
negligence  of  the  former  will  not  render  the  company  liable  for 
injuries  caused  thereby  to  the  latter.  Chief  Baron  Palles,  in  giviug 
judgment,  said  that  the  authorities  appear  to  establish  two  points: 
"  First,  that  there  is  no  distinction  as  to  the  exemption  of  a  common 
employer  from  liability  to  answer  for  an  injury  to  one  of  his  work- 
men from  the  negligence  of  another  in  the  same  employment  in 
consequence  of  their  being  workmen  of  different  classes;  but, 
secondly,  that  a  master  may  so  depute  to  another  the  entire  control 
of  his  establishment  as  to  constitute  such  other  person,  as  between 
himself  and  the  workmen  in  his  establishment,  not  a  fellow-servant 
having  greater  authority,  but  the  alter  ef/o,  or  representative,  of  the 
'-^'ister,  and  that  for  the  acts  of  such  a  person  the  master  would  be 
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responsible  to  a  fellow-servant."  As  to  the  first  of  these  legal  pro- 
positions, there  can  be  no  doubt  that  the  decisions  clearly  establish 
it;  but  on  the  second  point  we  confess  to  feeling  some  difficulty,  for 
the  questions  at  issue  in  the  case  of  coal-mines  very  often  show 
that  the  manager  of  a  mine  is  altogether  quite  free  of  the  master,  and 
that  there  is  absolute  delegation  of  duties,  and  yet  the  master  is  not 
liable.  Chief  Baron  Palles  goes  on  to  say  he  is  not  able  to  find  any- 
where an  attempt  to  define  strictly  "  when  the  character  of  *  servant 
having  greater  authority  than  others  ceases,  and  that  of  representa- 
tive, vice-principal,  or  alter  ego  of  the  master  is  acquired."  There, 
indeed,  lies  the  difficulty  of  the  proposed  legislation  by  those  who  do 
not  like  the  present  state  of  the  law,  but  we  think  rather  that  the 
authorities  point  to  a  refusal  of  the  Courts  to  admit  at  present  of 
any  such  delegation,  and  to  an  exemption  of  the  master  in  all  cases 
where  he  was  not  personally  involved  in  the  causes  of  the  mishap. 
The  learned  Judge  indicates  a  line  of  demarcation  drawn  very  high 
indeed,  which  would  involve  the  employer  only  when  he  had 
abnegated  his  authority,  so  that  "  nothing  done  by  him  (that  is, 
the  representative)  in  relation  to  the  business  over  which  he  has 
control  would  be  an  act  unauthorized  by  the  master." 

Looking  back  through  all  the  legal  decisions  pronounced  in  ques* 
tions  of  this  kind,  and  upon  the  conflicting  opinions  to  which  they 
have  given  rise,  we  cannot  but  think  that  after  all  the  chief  dilli- 
ctdties  underlying  the  whole  matter  are,  in  a  fev/  words,  these:  First 
of  all,  if  an  accident  occurs,  if  numberless  workmen  are  slain  or 
maimed,  are  the  poor  people  themselves  to  stand  the  loss  ? — that  is  to 
say,  in  most  instances,  is  the  country  to  stand  the  loss  ?  for  in  the 
relief  of  the  pauperized,  through  the  medium  of  the  rates,  the 
country  practically  does  pay  for  it  alL  Secondly,  if  the  country  is 
not  to  pay  in  this  way,  who  is  to  pay  ?  Now,  if  we  consider  these 
two  questions  attentively,  probably  the  answer  given  will  depeud 
upon  whether  the  relief  (for  relief  in  some  shape  it  is)  is  to  be  given 
as  charity,  or  as  compensation,  or  as  insurance. 

The  first  plan,  that  of  allowing  the  accidents  to  fall  ultimately 
upon  the  country,  either  through  the  medium  of  public  or  private 
charity,  is  the  existing  method.  All  people  seem  to  agree  that  the 
present  state  of  things  is  unsatisfactory,  though  some  are  reaction- 
ary, and  some  are  progressive  in  their  opposition.  Putting  aside  all 
sentimental  considerations,  it  is  very  disadvantageous  to  the  State,  as 
such,  to  continue  to  permit  a  state  of  matters  highly  conducive  to  the 
increase  of  pauperism,  by  which  we  mean  the  increase  in  the  number 
of  those  who  receive  aid  from  the  poor-rates.  It  is  maintained  by 
many  of  those  who  ought  best  to  know,  that  nothing  is  so  degrading  to 
a  people  as  enlarged  pauperism,  because  it  deprives  them  of  a  healthy 
manliness,  and  renders  them  servile  and  contemptible.  Efforts  are 
therefore  constantly  made  to  check  the  flood  of  relief  now  annually 
dispensed,  and  we  are  often  warned  to  remember  the  days  of  ancient 
Kome,  and  those  largesses  and  bounties  which  relieved  the  poor  but 
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ruined  the  character  of  the  nation,  and  hastened  its  fall.  With  these 
considerations  before  us  we  should  certainly  seek  to  avoid  and  check 
the  causes  which  lead  to  enlargements  of  public  charity.  Nor  can 
much  less  be  said  as  regards  private  aid :  it  may  be  less  degrading, 
but  it  is  not  satisfactory,  and  it  is  too  often  either  indiscriminate  or 
select.  If  we  are,  then,  to  have  a  change,  it  must  either  be  in  the 
form  of  a  compensation  for  injury,  or  of  an  insurance.  In  too  many 
of  the  discussions  as  to  this  question  the  distinction  between  com- 
pensation and  insurance  has  been  lost  sight  of,  though  perhaps  they 
may  not  have  been  confused  in  the  Hibernian  manner  of  the  student 
who,  being  asked  to  define  insurance,  replied  that  it  was  a  compen- 
sation paid  to  a  man  for  his  death. 

Compensation  for  injury  would  at  once  involve  us  in  many  diffi- 
culties. In  the  first  place,  it  would  tend  to  promote  litigation,  and 
litigSition  of  the  worst  kind,  namely,  that  between  class  and  class. 
Then  again,  all  sorts  of  questions  would  arise  as  to  the  amount  of 
compensation  proportionate,  or  deemed  proportionate,  to  the  wages 
of  the  injured  man ;  and  moreover,  the  uncertainty  as  to  such  a  sum, 
greater  or  less,  would  paralyze  trade.  It  is  here  we  can  note  the 
distinction.  Compensation  for  injury  does  not  in  itself  by  any  means 
necessarily  affect  trade,  but  once  introduce  an  element  of  uncertainty, 
and  trade  ceases  to  be  trade,  and  becomes  mere  speculation.  A 
system  of  insurance  would,  however,  probably — as  we  hope  shortly 
to  show — meet  the  difficulty,  but  not  in  many  of  its  features  such 
a  system  as  that  advocated  by  Mr.  Joseph  Brown. 

It  is  said  that  the  profits  of  employers  of  labour  are  often  very 
uncertain — one  year  a  gain, the  next  year  none;  but  all  that  has  really 
no  important  bearing  upon  this  question  put  in  the  way  in  which 
it  has  been  proposed,  because  the  charge  made  by  the  "  producer," 
as  he  is  termed,  to  the  consumer,  is  one  calculated  to  cover  the  risk. 
Were  it  necessary,  this  sum  on  any  or  every  article  could  be  readily 
calculated.  In  a  communication  upon  this  subject  anonymously 
addressed  to  the  public  press  we  find  the  following  sentence  bearing 
upon  this.  The  writer  says,  "  Insurance  offices  have  no  hesitation 
about  intimating  the  risks,  and  insuring  against  them  for  premiums 
fixed  upon  reliable  statistics.  These  statistics  show  approximately 
the  risk  under  this  head  attendant  on  any  dangerous  trade."  We 
see,  then,  that  the  proposed  change  would  not  really  affect  the 
employer,  who  would  turn  to  the  public,  and  by  a  charge  on  his 
commodity  would  recoup  himself.  Again,  it  would  not  affect  the 
working-man,  for  his  wages,  we  cannot  believe,  are  based  upon  any 
"  premium  for  risk  "  calculation.  If  when  good  times  come  the 
workman  thinks  he  is  able  to  live  luxuriously,  and  perhaps  foolishly 
does  so,  yet  also  in  those  times  can  the  employer  reap  his  golden 
harvest.  We  remember  an  instance,  not  many  years  ago,  in  the 
Second  Division, where  an  estate  of  £2500,left  by  the  testator  in  trust 
at  his  death  for  behoof  of  his  children,  had  within  three  years 
increased  till  there  was  over  £15,000  invested  and  some  £5000  more 
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still  in  the  colliery.  This  indeed  would  show  that  not  only  the 
workman  but  the  employer  was  profiting  by  the  state  of  the 
market.  But  we  are  doing  the  very  thing  for  which  we  formerly 
animadverted  upon  Mr.  Macdonald's  speech^  namely,  going  into 
details  and  discussions  as  to  minor  questions,  and  letting  the  main 
one  slip.  The  same  writer  to  whom  reference  has  just  been  made 
may  be  perhaps  quoted  as  to  this  "  consumers  "  question,  for  it  is 
put  most  forcibly : — 

"  Railways  cannot  be  run  or  mines  worked  without  accidents 
arising  from  various  causes  (frequently  the  negligence  and  rashness 
of  servants  necessarily  employed),  all  productive  of  suflFering  and 
loss,  which  must  fall  somewhere.  These  are  shown  by  statistics  to 
be  of  such  constant  and  regular  occurrence  that  insurance  offices 
have  constructed  a  business  on  them.  Is  it,  or  not,  fair  and  rea- 
sonable to  regard  them  in  the  lump  as  incident  to  and  inseparable 
from  the  trades,  and  so  such  as  ought  to  fall,  not  on  the  immediate 
sufferers,  but  on  the  public,  for  whose  convenience  the  >trades  are 
carried  on  ?  If  so,  the  traders  ought  assuredly  to  pay  in  the  first 
instance,  and  charge  the  estimated  cost  (and  it  is  capable  of  pretty 
exact  estimate),  on  those  who  consume  their  commodities  or  benefit 
by  their  services.  Should  it  appear  that  this  result  is  substantially 
attained  under  the  existing  law,  there  is  no  need  to  change  it ;  but 
otherwise  it  is  not  defensible." 

There  is,  however,  yet  another  proposal,  to  which  we  think 
probably  it  might  be  necessary  to  direct  attention  in  any  legislation 
upon  this  subject,  and  that  is  one  of  the  points  referred  to  by  Mr. 
Joseph  Brown,  Q.C.,  in  his  pamphlet  already  mentioned,  the  limit- 
ation of  this  liability  for  injuries.  His  view,  as  there  expressed, 
indicated  an  absolute  limitation,  so  that  it  would  matter  not  a 
whit  whether  you  drove  over  the  crossing-sweeper  or  the  Attorney- 
General.  Mr.  Gorst  no  doubt  in  the  debate  pointed  out  how  tlie 
indulgence  in  such  expensive  destructiveness  as  the  latter  exploit 
might  ruin  any  small  tradesman;  but  that  remark  was  made  in 
connection  with  an  observation  that  the  jury  usually  considered 
the  depth  of  the  defendant's  pocket  in  such  a  case,  and  tempered 
their  judgment  with  mercy  accordingly.  Probably  this  is  so  far 
true,  but  we  venture  here  to  offer  a  suggestion  that  such  powers 
of  giving  damages  should  not  be  conferred  upon  juries  without 
check.  A  certain  relation  between  the  earnings  of  the  deceased  and 
the  amount  of  the  damages  claimable  by  his  representatives  might 
be  statutorily  fixed,  and  such  a  regulation  would  further  simplify 
the  estimate  to  be  made  by  each  "producer"  of  the  risk,  to  be 
paid  for  primarily  through  the  medium  of  himself,  but  ultimately 
by  the  consumer. 

In  concluding  this  series  of  articles,  we  find  ourselves,  as  the 
result  of  inquiry,  placed  in  the  position  of  disagreeing  with  the 
recommendations  of  those  who  would  rather  tinker  at  the  present 
rule  of  law  than  adopt  some  scheme  calculated  to  put  an  end 
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to  questions  otherwise  ever  liable  to  reappear  in  new  shapes  and 
under  new  conditions.  The  Committee  of  the  House,  as  we  have 
learned  from  their  report,  recommended  that  "where  the  actual 
employers  cannot  personally  discharge  the  duties  of  masters,  or 
where  they  deliberately  abdicate  their  functions  and  delegate 
them  to  agents,  the  acts  or  defaults  of  the  agents  who  thus 
discharge  the  duties  and  fulfil  the  functions  of  masters  should  be 
considered  as  the  personal  acts  or  defaults  of  the  principals  and 
employers,  and  should  impose  the  same  liability  on  such  principals 
and  employers  as  they  would  have  been  subject  to  had  they  been 
acting  personally  in  the  conduct  of  their  business,  notwithstand- 
ing that  such  agents  are  technically  in  the  employment  of  the 
principals."  This,  with  an  expression  of  opinion  hostile  to  the 
extension  the  law  has  given  to  the  doctrine  of  common  employ- 
ment, constitutes  practically  the  result  of  the  labours  of  the 
Parliamentary  Committee.  Indeed,  it  is  but  a  very  small  result. 
The  alteration  would  introduce  all  manner  of  new  questions,  and 
having  drawn  the  line  in  one  place  or  another,  there  would  be  a 
continual  agitation  for  a  change  so  as  to  meet  this  case  of  hardship, 
or  that  point  of  difficulty  ever  inseparable  from  any  such  hard  and 
fast  rules.  Insurance  is  to  us  the  only  remedy  which  appears 
capable  of  being  worked  out  to  satisfactory  conclusions ;  but  we 
do  not  entirely  endorse  the  views  offered  for  example  by  Mr. 
Brown,  Q.C.,  and  others.  In  the  very  outset  of  that  scheme  there 
is  a  feature  calculated  certainly,  we  think,  to  ensure  its  rejection. 
There  is  a  proposal,  in  fact,  to  tax  not  only  the  master,  but  also  the 
men.  The  master  no  doubt  is  taxed  solely  for  accidents  where  his 
fault,  or  his  constructive  fault,  is  involved,  and  the  man  only  where 
he  himself  is  to  blame;  still  the  fact  remains  that  the  men  are 
taxed,  and  the  resistance  made  to  this  would  infallibly  wreck  any 
bill  containing  such  a  provision.  The  men  have  their  own  societies 
and  benefit  funds,  and  this  would  be  a  compulsory  interference 
with  them.  Again,  there  is  the  feature  of  an  absolute  limit  of 
liability,  or,  as  we  understand,  the  amount  recoverable  by  any  one 
man  or  his  representatives  shall  never  exceed  a  certain  fixed  sum. 
To  this  again  we  demur,  on  the  ground  that  what  is  ample  in  the 
way  of  insurance  for  one  class  of  workmen  is  not  nearly  adequate 
in  the  case  of  another. 

We  venture,  however,  to  oflFer  two  alternative  schemes  for  legis- 
lation. The  first  of  these  is  based  upon  the  principle  of  insurance, 
and  depends  upon  compulsory  insurance  by  the  master.  The 
workmen  are  insured  in  a  body,  not  singly,  and  a  slump  sum 
is  paid  as  yearly  premium,  much  as  is  done,  according  to  Lord 
Shand's  statement,  in  Germany.  At  the  same  time,  however,  while 
insuring  all  his  men  together,  the  master  could  arrange  for  the 
recovery  of  different  sums  of  money  corresponding  with  the  number 
of  persons  employed  at  different  scales  of  wages.  No  deduction 
whatever  would  be  made  from  the  wages  of  the  men,  and  therefore 
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the  existing  benefit  and  friendly  societies  would  continue  to  thrive 
and  perform  a  good  work.  It  would  be  so  arranged  that  any  master 
who  neglected  to  insure  would  be  liable  to  an  action  for  damages  in 
which  he  would  have  to  defend  stripped  in  the  first  place  of  all  the 
technical  pleas  now  competent,  and  liable  also  in  damages  to  which 
no  limit  would  be  assigned.  A  fine  of  considerable  severity  for 
each  workman  uninsured  would  also  be  imposed.  Further,  where 
payments  were  made  the  mode  in  which  the  recipient  obtained  the 
money  might  be  regulated  according  to  circumstances  by  the  in- 
spector of  mines  in  the  district,  in  order  to  check  abuse,  and  to 
prevent  the  fund  being  squandered. 

Under  such  a  system  the  workmen  would  retain  their  existing 
societies  to  provide  for  them  in  case  of  accidents  of  all  kinds,  and 
to  meet  the  privations  consequent  upon  the  sickness  or  death  of 
those  who  supported  their  families  by  their  labour.  The  masters 
would  have  to  pay  their  men  compensation  out  of  this  insurance 
money  in  all  cases  where  the  sufferer  had  not  himself  to  blame;  for 
when  a  man  by  his  own  folly  or  neglect  caused  injury  to  himself,  it 
is  clear  that  to  make  an  employer  pay  would  be  utterly  indefen- 
sible if  only  on  grounds  of  justice.  If  it  be  true,  as  alleged  by  em- 
ployers, that  so  many  of  the  accidents  are  due  to  the  folly  of  the 
victims  themselves,  this  should  much  reduce  the  amount  of  the 
premiums  the  masters  would  have  to  pay,  for  naturally  such  con- 
siderations would  be  taken  into  account  by  the  insurance  com- 
panies. The  man  would  have  the  insurance,  however,  to  protect 
him  against  the  neglect  or  fault  of  the  workman  at  his  side ;  no 
"  collaborateur "  defence  whatever  would  come  into  play ;  and 
unless  there  were  contributory  negligence  on  the  part  of  the  victim, 
the  insurance  fund  would  have  to  pay. 

So  much  for  one  suggestion  which  has  occurred  to  us.  The  other 
is  based  upon  what  would  at  first  sight  seem  a  very  different 
principle.  It  depends  upon  the  imposition  of  a  fixed  tax  upon  the 
article  of  manufacture  or  the  mineral  obtained.  This  tonnage  rate, 
as  it  may  be  called,  would  be  collected  by  the  Government,  and  the 
proceeds  would  be  administered  by  its  officers.  The  amount  would 
of  course  depend  upon  the  risks  of  the  particular  branch  of 
industry ;  in  some  it  would  be  higher,  in  others  less,  but  the  result 
would  be  that  the  injured  person  would  have  a  claim,  and  that 
neither  master  nor  man  would  be  directly  taxed.  The  carrying  out 
of  this  scheme  would  not,  we  think,  be  attended  with  any  great 
difficulties,  at  least  as  to  the  estimation  of  risks ;  for,  as  every  one 
knows,  fire  insurance  companies,  for  example,  classify  various  build- 
ings according  to  their  risks,  and  charge  upon  these  classes  propor- 
tionate rates,  just  as  the  Government  would  do.  What  we  consider 
the  drawback  to  the  proposal,  however,  is,  that  the  direct  interpo- 
sition of  the  executive  is  invoked,  and  accordingly  officialism  would 
become  too  much  a  feature  of  our  mining'and  manufacturing  enter- 
prises.     After  all,  it  really  comes  to  much  the  same,  indeed  to 
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quite  the  same  in  the  end,  whether  masteis  pay  a  premium,  which 
they  ultimately  charge  upon  their  customers  by  raising  their  prices, 
or  whether  they  pay  to  the  Government  a  tax  which  the  Grovem- 
ment  in  turn  employs  just  as  the  insurance  company  do  the 
premiums.  The  public  have  to  pay  for  the  change  in  the  law  by 
the  change  in  the  price ;  they  reap  the  benefits,  and  it  seems  but 
just  they  should  contribute  the  cost.  The  less  dangerous  the 
trade  or  manufacture  or  mining  operation,  the  cheaper  the  public 
will  get  the  goods  or  minerals  they  desire ;  the  lower  the  Govern- 
ment tax,  if  that  is  to  be  the  shape  of  the  remedy,  the  smaller  the 
insurance  premium,  if  we  turn  in  preference  to  that  mode  of  relief. 
We  cannot  see  the  hardship  in  the  case  in  which  the  public  have  a 
trifle  more  to  pay;  we  do  see  and  feel  that  as  things  now  stand  there 
is  a  hardship  and  an  injury  to  which,  as  surely  as  it  is  there,  a 
remedy  must  exist. 

We  have  endeavoured  to  place  together  the  tangled  threads  of 
many  discussions  arising  out  of  the  Laws  of  Liability  as  they  now 
exist,  and  we  can  only  hope  that  if  the  difficulties  have  not  been 
surmounted,  or  if  the  suggestions  made  seem  impracticable,  at  least 
some  good  may  have  been  done  by  placing  this  moot  subject  in  a 
full,  fair,  and  intelligible  light. 


RESPONSIBILITY  IN  DELIEIUM  TREMENS. 

It  is  to  be  hoped  that  the  reporters  will,  sooner  or  later,  give  the 
profession  some  reliable  and  permanent  account  of  the  extremely 
interesting  discussion  on  the  question  of  criminal  responsibility  in 
cases  of  delirium  tremens,  which  occurred  in  the  case  of  Andrew 
Granger  at  the  recent  Inverness  Cii*cuit.  If  under  the  present 
system  of  reporting  there  is  any  possibility  of  such  a  case  not 
being  reported,  an  arrangement  should  at  once  be  made  to  prevent 
such  misfortunes  in  the  future.  We  do  not  propose  to  narrate  the 
circumstances  which  preceded  and  followed  the  crime  committed 
by  Granger;  for  although  the  Advocate-Depute  endeavoured  to 
represent  the  case  as  one  of  simple  intoxication,  there  does  not 
seem  to  have  been  any  serious  doubt  in  the  mind  of  every  one  else 
connected  with  the  trial  that  the  panel  was  both  before  and  after 
the  fatal  stab  suflFering  from  delirivM  tremens  vel  potatorum,  from 
that  mania  a  potu  which  in  its  acute  form  is  often  accompanied  by 
suicidal  and  homicidal  tendencies.  This,  at  least,  was  the  view  of 
the  jury,  who  "unanimously  found  the  panel  guilty  of  culpable 
homicide,  believing  the  act  to  have  been  committed  while  he  was 
suffering  from  deliriimi  tremens,  and  therefore  not  amounting  to 
murder."  It  had  been  strongly  contended  by  the  counsel  for  the 
prisoner  that  the  facts  proved  concerning  the  latter's  mental  con- 
dition amounted  to  temporary  insanity,  and  that  on  this  ground  a 
verdict  of  not  guilty  should  be  returned.    This  argument  proceeded 
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on  both  principle  and  authority.  The  responsibility  of  intoxicated 
persons  was  of  course  admitted  (a  responsibility,  by  the  way,  which 
is  more  theoretical  than  practical) ;  but  it  was  argued  that  where  a 
course  of  drinking,  followed,  as  apparently  in  this  esse,  by  a  short 
period  of  abstinence,  had  produced  delirium^  the  panel  was  then 
labouring  not  under  intoxication,  but  under  disease,  with  a  clouded 
intelligence,  and  no  power  of  restraint  The  authority  cited  for  call- 
ing such  a  condition  insanity  was  the  well-known  passage  from  the 
charge  of  Ix  J.-G.  Inglis  in  the  case  of  Alexander  Milne  (Feb.  9, 1863, 
35  S.  J.  470) :  "  The  doctrine  of  criminal  responsibility  is  exceedingly 
simple.  If  a  person  knows  what  he  is  doing,  if  he  knows  the  act 
he  is  committing,  if  he  knows  also  the  true  nature  and  quality  of  that 
act,  and  apprehends  and  appreciates  its  consequences  and  effects,  then 
he  is  responsible  for  what  he  does.  If  he  does  not  know  what  he  is 
doing,  or  though  he  does  know  that,  cannot  appreciate  or  understand 
either  its  nature  or  quality,  or  consequence  and  effect,  then  he  is  not 
responsible,  provided  that  he  is  in  that  condition  through  the  opera- 
tion of  mental  disease.  ...  If  you  think  the  prisoner  was  under  the 
influence  of  insane  delusions  when  the  act  was  committed,  there  is  no 
use  inquiring  whether  he  knew  right  from  wrong.  .  .  .  Weakness  of 
mind  combined  with  moral  depravity  is  not  insanity.  But  if  the 
mind  be  diseased  there  is  insanity,  which  will  take  away  criminal 
responsibility.  It  does  not  signify  what  the  exciting  causes  of  that 
disease  may  have  been.  It  may  be  drunkenness,  or  indulgence  in 
any  other  vicious  propensity."  This  is  by  far  the  most  rational 
statement  of  the  law  which  has  been  made  from  the  Scottish 
bench.  We  wish  it  were  accepted  and  followed  by  all  the  Com- 
missioners of  Justiciary.  Some,  however,  seem  to  proceed,  as  L. 
J.-C.  Hope  did,  on  the  principles  laid  down  by  the  English  judges 
in  Macnaughten's  case,  which  involve  certain  arbitrary  and  ex- 
clusively intellectual  tests  for  the  purpose  of  deciding  the  question 
of  criminal  responsibility.  For  instance.  Lord  Deas  has,  we  dare 
say,  as  clear  a  notion  of  what  constitutes  legal  insanity  as  any 
living  judge.  Then  why,  if  Milne's  case  be  sound,  does  he  say  in 
Dingwairs  case  (Aberdeen  Circuit,  1867),  "  If  the  jury  believed 
that  the  prisoner  when  he  committed  the  act  had  suflficient  mental 
capacity  to  know,  and  did  know,  that  the  act  was  contrary  to  the 
law  and  punishable  by  the  law,  it  would  be  their  duty  to  convict 
him.*'  Literary  critics  have  lately  attempted  to  revive  public 
interest  in  the  morbid  romances  of  Brockden  Brown.  On  Lord 
Deas's  principle  it  is  clear  that  the  lunatic  hero  Wieland  ought  to 
have  been  executed  for  the  murder  of  his  wife  and  children.  The 
value  of  Milne's  case,  on  the  other  hand,  is  that,  while  no  doubt 
defining  the  general  conditions  of  insanity,  it  does  not  sink  the 
factum  probandum  in  the  evidence  or  indicia  of  the  fact  It  does 
not,  indeed,  hand  over  the  question  to  the  doctors,  but  it  places 
very  little  restriction  on  the  jury  giving  legal  effect  to  the  con- 
viction they  may  form  that  the  panel  is  insane.    Moral  insanity  it 
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does  not  provide  for,  except  in  so  far  as  this  may  be  accompanied 
by  intellectnal  delusions,  which  might  of  couree  be  the  subject  of 
inference  merely  as  well  as  of  observation.  The  doctrine  of 
Milne's  case  entirely  differs  from  the  old  common  law  of  Scotland, 
which  required  "  total  deprivation  of  reason  and  understanding  " 
(Thomson,  June  18,  1739), "  id  continua  mentis  alienatione,  omni 
intelhdu  earmty  This  was  probably  relaxed  in  practice ;  for  we 
find  Baron  Hume  complaining  with  reference  to  such  cases  as 
Cummings  (1810),  Gates  (1811),  and  Hoskins  (1812),  that  it  is 
"questionable  whether  the  assize  do  right  when  they  sustain  the 
plea  of  this  lower  degree  of  infirmity  of  mind,  exasperated  only  into 
a  short  fit  of  outrage  or  fury  by  excess  of  liquor"  (Commentaries,  i. 
41).  Besides  the  case  of  Milne,  which  was  cited  for  the  general 
doctrine  of  insanity,  Granger's  counsel  referred  to  a  case  of  Murray 
(High  Court,  1858),  in  which  L.  J.-C.  luglis  is  said  to  have  laid 
down  that  a  person  suffering  from  delirium  tremens  is  to  be 
treated  as  insane  so  far  as  criminal  responsibility  is  concerned. 
It  is  a  singular  proof  of  the  want  of  system,  we  might  almost  say 
of  the  amateur  and  dilettante  fashion  in  which  legal  reports  are 
sometimes  got  up,  that  while  Murray's  case  is  twice  noticed  in  the 
second  volume  of  "Irvine"  upon  other  points  which  were  pro- 
bably argued  in  banco,  no  notice  whatever  is  taken  of  this  ex- 
tremely important  dictum  which  Granger's  counsel  seems  to  have 
disinterred  from  an  able  article  in  this  Journal,  by  Sheriff  Dove 
Wilson,  on  the  subject  of  homicides  committed  during  intoxication. 
The  only  other  authority  cited  was  that  of  Oerard  v.  Oregor  (8th  Dec. 
1855,  28  S.  J.  79),  where  the  High  Court  held  that  the  Sheriff  of 
Elgin  had  acted  properly  under  the  old  Lunacy  Act,  4  &  5  Vict. 
c.  60,  in  ordering  Gerard  to  be  detained  in  an  asylum,  "  as  being 
subject  to  fits  of  furiosity,  and  when  in  that  state  dangerous  to  his 
family."  Of  course  the  issue  raised  imder  that  statute  was  not  the 
issue  of  criminal  responsibility.  Public  authority  might  interfere 
for  the  protection  of  the  lieges  without  surrendering  its  right  to 
punish.  But  the  two  questions  are  nearly  related,  and  in  Gerard's 
case  .the  furiosity,  though  complicated  by  epilepsy,  was  the  result 
of  a  course  of  drinking,  and  was  accompanied  by  the  delusions 
which  are  almost  characteristic  of  delirium  tremens.  From  Lord 
Deas's  opinion  it  would  appear  that  the  case  of  delirium  tremens  had 
been  mentioned  as  probably  falling  under  the  statute.  Such  were 
the  authorities  in  Scottish  law  on  which  the  argument  in  Granger's 
case  was  based.  The  references  to  English,  Continental,  and 
American  law  were  properly  made,  but  could  hardly  be  expected 
to  affect  the  result  any  more  than  the  opinions  of  eminent  medical 
jurists,  however  unanimous.  Indeed,  the  citation  of  the  German 
code  was  unfortunate ;  for  with  a  rather  alarming  loyalty  to  scien- 
tific definition,  it  proclaims  that  "  persons  deprived  of  the  use  of 
reason  by  drunkenness  are,  while  that  condition  lasts,  regarded  as 
insane."    They  may  be  punished  for  getting  drunk ;  they  may  be 
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shut  up  as  deUrions  and  dangerous ;  but  they  cannot  be  punished 
for  an  evil  deed  which  they  did  not,  while  sane,  either  conceive  or 
intend.  This  is  the  converse  of  the  law  of  Pittacus,  which 
inflicted  one  punishment  for  the  crime  committed  by  the  drunkard, 
and  another  cumulative  penalty  for  getting  drunk.  Lord  Deas's 
judgment  in  Granger  s  case  does  not  go  the  length  of  saying  that 
particular  cases  of  delirium  tremens  might  not  conount  to  insanity 
and  lead  to  acquittal  on  that  ground.  He  says :  "  It  would  be  a 
startling  doctrine  to  say  that  if  any  man  by  a  course  of  hard  drink- 
ing— it  may  be  by  a  very  recent  course  of  drinking — ^has  brought  on 
an  attack  of  delirium  tremens,  severe  or  not  severe,  he  may  commit 
as  many  homicides  as  he  likes  and  no  punishment  shall  follow. 
...  I  don't  mean  to  say  that  delirium  tremens  can  never  entitle 
a  prisoner  to  be  found  not  guilty."  He  then  refers  to  the  fact  that 
Granger  had  for  many  years  been  a  successful  farmer,  and  that 
there  was  no  trace  of  constitutional  insanity,  and  that  even  while 
under  delirium  tremem  he  had  been  well  aware  of  what  was  pass- 
ing around  him,  and  that  he  had  exposed  himself  to  punishment. 
On  the  authority  of  Dingwall's  case,  therefore.  Granger  was  liable 
to  punishment.  •  On  the  same  authority,  and  that  of  Maclean's 
case  (High  Court,  October  1876),  Lord  Deas  held  that  the  weak- 
ened state  of  Granger's  mind  might  properly  be  taken  into  view  in 
reducing  the  crime,  as  the  jury  had  done,  from  murder  to  culpable 
homicide ;  and  also  in  fixing  the  sentence,  which  was  one  of  five 
years'  penal  servitude.  For  this  decision  the  authority  might  also 
have  been  cited  of  James  Ainslie,  17th  January  1842,  who  received 
a  mitigated  punishment  on  the  ground  that,  "  owing  to  severe 
wounds  on  the  head,  he  became  furious  under  the  influence  of 
intoxicating  liquors "  (Bell's  Notes  to  Hume,  i  5).  The  same 
species  facti  as  in  Ainslie's  case,  was  in  England,  in  the  well-known 
case  of  Macdanough,  held  to  amount  to  insanity ;  and  Sir  Archibald 
Alison  indicates  an  opinion  that  the  Scottish  law  would  also  recog- 
nise a  case  of  insanity  supervening  from  drink  where  there  was 
a  previous  wound  or  injury  pred^posing  to  mental  disturbance 
fi.  654). 

No  one  will  find  miich  fault  with  the  practical  result  in  Granger's 
case ;  for  while  a  verdict  of  murder  was  obviously  out  of  the  ques- 
tion, the  panel  had  undoubtedly  been  living  in  a  very  reprehensible 
way,  and  he  is  likely  to  benefit  from  the  sharp  sentence  of  penal  ser- 
vitude which  he  has  received.  But  the  procedure  and  the  decision 
it  is  perhaps  difiicult  to  i-econcile  with  strict  legal  principle.  After 
the  jury  had  found  that  Granger  was  not  insane,  and  was  therefore 
guilty  of  culpable  homicide,  how  could  it  be  maintained  that  he 
was  insane,  and  therefore  entitled  to  acquittal  ?  How  was  it  pos- 
sible for  the  Judge  to  apply  to  the  verdict  a  judicial  opinion  that 
delirium  tremens  must  amount  to  insanity  ?  He  had  no  materials 
for  such  an  opinion,  and,  if  he  had,  how  coidd  he  enforce  it  on  a 
jury  which  had  just  decided  the  matter  of  fact  subject  to  his  own 
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directions  ?  DdiHum  tremens  can  hardly  be  represented  as  a  nomen 
juris;  it  iS|  on  the  contiaiy,  a  medical  term  of  considerable  elas- 
ticity. To  give  effect  to  tlie  aitgument  of  Granger^s  counsel  would 
have  been  to  withdraw  the  fact  of  insanity  from  the  cognizance  of 
the  jury;  for  if  they  had  been  told  that  delirium  trem^ens  meant  in 
law  insanity,  then  they  would  have  given  another  name  to  the 
maniacal  excitement  under  which  the  panel,  though  in  their 
opinion  sane,  was  suffering.  Kor  are  the  views  of  the  Bench  alto- 
gether beyocd  the  reach  of  criticism.  Lord  Deas's  test  of  insanity 
may  not  have  been  satisfied  in  this  case,  though  there  was  not 
much  evidence  to  show  whether  Granger  knew  at  the  time  that 
his  act  was  punishable  by  law.  This  is  always  a  very  hopeless 
inquiry.  But  the  principle  on  which  Lord  Deas  supports  the  law 
is  that  the  panel  has  brought  himself  into  his  present  condition ; 
and  apparently  that  to  sustain  a  defence  of  insanity  in  such  a  case 
would  encourage  people  to  get  into  delirium  tremens  for  the  purpose 
of  committing  homicide.  The  apprehension  ia  not  a  very  serious 
one,  for  most  people,  desirous  of  committing  homicide,  would  prefer 
to  remain  sobet  in  order  to  insure  success.  But  the  reasoning  is 
totally  opposed  to  the  authorities  which  establish  that  the  defence 
of  insanity  must  be  sustained  even  where  the  insanity  has  been 
directly  caused  by  the  panel's  own  acts  of  excess.  Most  medical 
men  would  call  delirium  tremens  a  mental  disease,  and  culpable 
homicide  is  a  tenn  vague  enough  already  without  being  extended 
to  the  case  of  homicide  committed  during  delirium  tremens. 


TWO  BECENT  EAILWAY  CASES. 

To  repeat  shortly  from  last  month's  issue  the  result  of  our  examina- 
tion so  far  of  the  two  cases  which  form  the  subject  of  notice,  we 
endeavoured  to  point  out  that  the  interpretation  put  by  Lords 
Ormidale  and  Gifford,  in  the  case  of  Menzies  v.  The  Highland  Bail-- 
way  Company,  upon  the  101st  and  102nd  sections  of  "  The  Bailwajrs 
Clauses  Consolidation  (Scotland)  Act''  (which  correspond  with  the 
108th  and  109th  sections  of  the  English  Act),— to  the  effect  that  a 
railway  company  is  entitled  ''siunmarily  to  interfere"  and  remove, 
as  a  hindrance,  a  passenger  who  enters  a  train  without  a  proper 
ticket  for  his  journey, — ^was  at  variance  with  that  adopted  by  Lord 
Chief-Justice  Coleridge  and  Lord  Moncreiff.  And  we  may  go 
further  than  that;  for  the  Lord  Chief-Justice,  as  we  have  akeady 
stated,  is  at  pains  in  the  other  case  of  Watson  to  point  out  that 
the  power  conferred  on  railway  companies  by  the  108th  section 
of  the  English  Act  to  enact  bye-laws — such,  for  example,  as  those  on 
which  railway  companies  are  here  founding — has  nothing  to  do  with 
the  issuing  of  tickets  or  their  personal  relations  with  the  travelling 
public.     His  Lordship  would  apparently  deny  their  power  to  make 
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bye-laws  tinder  this  seeUon^  except  where  these  bm  required  for 
regulating  the  internal  economy  of  the  railway  and  its  taraffic,  or 
the  conduct  and  management  of  their  service  of  trains,  or  the 
arrangement  of  a  time-rtable,  or  suchlika  That,  as  we  iapprehend 
it,  is  what  his  Lordship  m6ans.  So  that  it  would  seem  that  the 
whole  bye-laws  of  a  railway  company,  at  any  rate  all  such  as 
inflict  a  penalty  in  such  cases  as  those  with  which  we  are  here 
concerned,  whether  there  be  fraud  or  not,  would  thereby  be  h^ld  to 
be  incompetent  That  is  a  somewhat  startling  proposition,  but  it 
i9  nothing  more  than  a  very  moderate  deduction  from  the  view 
taken  by  the  Lord  Chief-Justice  in  the  opiiiion  which  we  quoted 
last  month.  But  there  are  other  points  of ,  interest^  peculiar 
perhaps  to  each  of  the  two  cases  independently  of  the  other,  which 
are  well  worth  noting.  ' 

The  Brighton  BAilway  Company  failed  before  the  Court  of  Common 
Fleas  for  other  reasons  besides  that  which  we  have  stated.  The 
learned  Judges  in  that  Court  held  the  bye-law  void  not  only  because 
it  was  unauthorized  by  the  railway  statutes,  but  also  because  it 
inflicted  a  penalty  of  an  unreasonable  nature.  Under  it^  for 
example, — and  we  may  here  assume  that  the  bye-laws  of  all  raiU 
way  companies  are  very  much  alike, — a  passenger  from  Dunbar  to 
EdinburgQ,  who  had  taken  his  seat  without  a  ticket,  would  be 
compelled  to  pay  the  whole  fare  from  the  placer-say  London — 
from  which  the  train  had  originally  started.  There  would  be  no 
difference  as  regarded  the  amount  of  the  money  payment  in  that 
case  and  in  the  case  of  a  passenger  who  had  travelled  the  whole 
journey  from  London  without  his  ticket  No  distinction  in  the  sum 
demandable  where  there  is  no  ticket  is  made  tinder  the  bye-law,  as 
regards  the  distance  of  the  journey,  nor  is  there  any  discrimination 
shown  between  a  case  of  the  grossest  fraud  and  one  of  the  purest 
accident  Whether  the  amount  of  the  fine  is  liable  to  be  curtailed 
under  the  provisions  of  the  Act  of  Parliament  which  restricts  mfl- 
way  companies  in  the  fares  they  are  entitled  to  exact  from  pas- 
sengers or  not,  is  another  point  on  which  the  Lord  Chief- Justice  in 
his  opinion  attacked  the  bye-htw, — ^for,  from  the  explanation  we  have 
given  above,  it  will  be  obvious  that  in  many  instances  the  sum 
exigible  where  there  is  no  ticket  will  largely  exceed  the  legal  fare. 
And  it  is  noticeable,  as  strengthening  the  aflSrmative  view  of  this 
question,  that  the  term  used  in  the  bye-law  is  found  to  be  ''fare,''  and 
not  a  word  denoting  "  penalty"  or ''  fine."  Indeed,  one  contention 
maintained  by  railway  companies,  in  cases  in  which  these  and  similar 
questions  have  been  raised,  is  that  the  extra  fare  is  not  at  aU  a 
penalty,  but  is  more  of  the  nature  of  compensation, — compensation, 
we  suppose,  in  respect  of  the  precautions  which  railway  companies 
have  to  take,  and  the  expense  to  which  they  are  put  to  insure 
themselves  against  fraud.  But  how  they  can  justify  a  claim  of  this 
kind  brought  agaii^t  the  innocmt  passenger  who  has  heedlessly 
taken  his  seat  without  his  ticket,  or  who  has  dropped  it  by  accident 
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over  the  window,  it  is  not  very  easy  to  see.  That  argument  seetns  to 
have  been  adduced  before  the  Court  of  Common  Pleas,  and  the  Court 
was  referred,  as  supporting  it,  to  the  case  of  ChiUon  v.  The  Zovdon 
and  Civi/dan  Railway  Company  (16  Meeson  and  Welsby,  212, 16  L. 
J.  Exch.  89).  That  was  an  action  of  damages  against  a  railway 
company  at  the  instance  of  a  passenger  who  had  accidentally  lo8t 
his  ticket  during  his  journey,  and  who,  on  declining  to  pay  more 
than  the  fare  from  the  station  at  which  he  had  joined  the  train,  was 
assaulted  by  a  railway  official  in  conseq^uence  and  taken  into 
custody.  The  bye-laws  under  which  the  company  proceeded  in  that 
case  were  framed  in  terms  of  a  private  Act  of  Parliament  passed 
previously  to  1845,  and  so  far  the  case  has  no  bearing  on  the  sub- 
ject in  hand.  But  the  observations  of  Lord  Wensleydale,  Lord 
Cranworth,  and  Baron  Alderson  are  important,  in  so  far  as  these 
eminent  Judges  individually  stated  opinions  to  the  effect  that  the 
fare  demanded  by  the  company  was  not  a  "  penalty,'*  but  was  a 
reasonable  compensation  whicn  the  company  were  entitled  to 
demand.  These  views  have  been  taken  exception  to  in  the  recent 
case  oi  Brown  v.  The  Great  Eastern  Railway  Company  (June  7, 1877^ 
L.  R  2,  Q.  B.  406),  but  in  neither  the  one  case  nor  the  other,  unfor- 
tunately, can  the  opinions  of  the  Judges  on  this  point  be  quoted  as 
more  than  (Mter  dicta.  They  were  not  necessary  to  the  decision 
of  the  casea  Lord  Chief-Justice  Coleridge,  in  hw  opinion  in  Wat- 
son's case,  adverts  to  Chilton's  case,  and  takes  the  opportunity  of 
saying  that  he  disagrees  with  the  views  attributed  to  the  Judges- 
who  decided  it,  and  sides  with  Mr.  Justice  Mellor  and  Mr.  Justice 
Lush  in  the  opinions  they  expressed  in  Brown's  cas& 

Further  information  on  the  question  of  the  legality  of  bye-kws 
such  as  those  before  us  will  be  gained  by  a  perusal  of  the  recent 
English  case  of  Bentham  v.  Hoyle  (January  17, 1878,  L.  R  3,  Q.  B. 
289),  where  the  Lord  Chief-Justice  Cockbum  expressly  lays  down 
that  if  fraudulent  intention  is  not  present,  no  penalty  can  be  in- 
flicted, because  otherwise  the  bye-law  would  be  repugnant  to  the 
terms  of  the  railway  statutes. 

We  now  pass  from  this  to  say  a  few  words  upon  that  phase  of 
the  case  of  Menzies  which  deals  with  the  due  publication  of  the 
condition  under  which  the  railway  company  issued  a  ticket  to  Sir 
Bobert.  His  i*eturn  ticket  from  Aberfeldy  to  Perth  had  upon  it 
only  the  words,  "Perth  to  Aberfeldy — first  class— Saturday  fare 
— not  transferable."  And  the  contention  of  the  railway  company 
was  that  the  words  "  Saturday  fare,"  and  the  time-bills  at  the 
station,  bearing  that  '4ocal  return  tickets  are  not  available  on  Sun- 
days," and  that  return  tickets  issued  on  Friday  "  are  available  to 
return  on  the  following  Saturday  or  Monday,"  were  sufficient  notice 
that  the  ticket  was  not  available  on  Sunday.  The  ticket,  it  must 
be  remarked,  made  no  reference  to  the  time-bills,  although  it  was  in 
evidence  that  tickets  on  which  the  words  **  not  available  for  Sunday  '^ 
were  printed  were  in  the  hands  of  the  stationmaster  at  Aberfeldy^ 
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bat  were  not  used  because  the  pvevious  supply  was  unexhausted. 
Lords  Ormidale  and  Gi£ford  were  quite  clear  that  there  was  sufficient 
intimation  by  the  railway  company.  Therein  their  views  differed 
from  those  of  the  Sheriff  (Lee),  whose  opinion,  we  should  have  re- 
marked, in  the  other  branchy  of  the  case,  as  given  in  a  very  distinct 
note  appended  to  his  interlocutor,,  appears  to  be  quite  in  harmony 
with  the  decisions  in  the  English  courts  to  which  we  have  referred. 
The  Lord  Justice-Clerk  upon  tUs  point,  as  upon  the  matter  of  the 
bye-laws,  preferred  to  reserve  his  opinion ;  but  so  far  as  he  does 
express  one,  he  again  differs  from  his  brethren. 

In  the  course  of  the  discussion  the  recent  case  of  Stevenson  v. 
Henderson  and  others  (June  1, 1875,  EL  of  L.  2  R  71)  wajS  cited, 
but  it  is  not  commented  upon  or  referred  to  by  the  Judges.  It  was 
a  case  where  a  passenger  brought  an  action  of  damages  against 
certain  steamboat  proprietors  for  the  loss  of  his  luggage,  and  where 
they  pleaded  exemption  in  respect  of  a  condition  printed  on  the 
back  of  the  ticket  which  their  clerk  had  issued  to  him  to  this  effect : 
"This  ticket  is  issued  on  the  condition  that  the  company  incur 
no  liability  whatever  in  respect  of  loss,  injury,  or  delay  to  the  pas- 
senger, or  to  his  (or  her)  luggage,  whether  arising  from  the  act, 
neglect,  or  default  of  the  company  or  their  servants  or  otherwise. 
It  is  also  issued  subject  to  all  the  conditions  and  arrangements  pub- 
lished by  the  company."  There  was  nothing  upon  the  face  of  the 
ticket  to  direct  attention  to  the  back  of  it,  and  the  attention  of  the 
passenger  had  not  otherwise  been  so  directed.  Neither  had  he  seen 
the  time-bill  and  other  notices  of  the  company  which  were  hung  up 
in  the  office.  The  Court  of  Session  found  that  the  defenders  were 
not  relieved  from  responsibility  by  the  writing  in  question,  and  on 
appeal  the  House  of  Lords  affirmed  their  decision.  The  Lord 
Chancellor  (Cairns)  remarked  in  giving  judgment  in  that  case : 
"  It  seems  to  me  that  it  would  be  extremely  dangerous,  not  merely 
with  r^ard  to  contracts  of  this  description,  but  with  regard  to  aU 
contracts,  if  it  were  to  be  held  that  a  document,  complete  upon  the 
face  of  it,  can  be  exhibited  as  between  two  contracting  parties,  and, 
without  any  knowledge  of  anything  besides,  from  the  mere  circum- 
stance that  upon  the  back  of  that  document  there  is  something  else 
printed  which  has  not  actually  been  brought  to  and  has  not  come 
to  the  notice  of  one  of  the  contracting  parties,  that  contracting 
party  is  to  be  held  to  have  assented  to  that  which  he  has  not  seen, 
of  which  he  knows  nothing,  and  which  is  not  in  any  way  ostensibly 
connected  with  that  which  is  printed  or  written  upon  the  face  of  the 
contract  presented  to  him."  Lord  Hatherley  again  says :  "  A  ticket 
is  in  reality  in  itself  nothing  more  than  a  receipt  for  the  money 
which  has  been  paid.  Of  course  terms  may  be  imposed  by  the 
carriers,  and  parties  may  agree  to  such  terms  in  derogation  of  their 
rights.  Numerous  authorities  were  cited  by  the  counsel  for  the 
appellants,  but  all  those  authorities,  I .  may  say,  either  showed 
(which  the  majority  of  them  did)  an  actual  signature  of  the  party^ 
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binding. him  somewhat  stringently  to  certain  conditions,  or  tbe; 
consisted  of  cases. in  which  the  pleading  had  been  that,  >yhether 
there  had  been  a  signature  or  not,  there  was  an  agreement,  and,  that 
was  admitted/'  etc.  Loi-d  O'Hagan  says:  "When  a  company 
desires  to  impose  special  and  most  stringent  terms  upon  its  customers 
in  exoneration  of  its  own  liability^  there  is  nothing  unreasonable 
in  requiring  tliat  those  terms  shall  be  distinctly  declared  and 
deliberately  accepted,  and  that  the  acceptance  of  them  shall  be 
unequivocally  shown  by  the  signature  of  the  (contractor.  So  the 
Legislature  have  pronounced  as  to  cases  of  canals  and  railways, 
scarcely  distinguishable  in  substance  and  principle  from  that  be- 
fore us.". 

Had  a  new  ticket  with  the  special  marking  been  issued  to  Sir 
Eobert,  nothing  would  have  been  wanting  so  far  as  the  legal 
requisites  for  notice  go.  But  that  when  he  took  out  a  return 
ticket  which  he  was  informed  was  to  be  available  till  Monday, 
there  was  also  incorporated  therewith  the  condition  that  it  was  not 
to  be  available  on  Sunday,  as  the  railway  company  successfully 
contended,  appears  at  first  sight  hardly  consistent  with  the  dicta  in 
the  case  of  Henderson.  It  would  of  course  be  impossible  for  a 
railway  company  to  set  out  on  a  ticket  all  the  regulations  under 
which  they  contract  to  carry  travellers.  And  this  is  the  ground 
taken  both  by  Lord  Ormidale  and  Lord  Gifford.  The  latter  says : 
"  I  think  that  every  one  who  buys  a  return  ticket,  or  indeed  any 
kind  of  ticket,  is  bound  to  satisfy  himself  of  the  conditions  on 
which  it  is  issued.  The  railway  company  cannot  print  aU  these 
conditions  on  the  ticket  itself — that  would  make  each  ticket  a 
little  volume.  Still  less  can  the  railway  company  read  the  regu- 
lations to  every  purchaser,  and  the  only  alternative  is  that  all 
tickets  must  be  held  as  purchased  under  the  terms  and  conditions 
contained  in  the  regulations  and  bye*laws  of  the  company,  duly- 
approved  and  duly  published,  and  with  reference  to  the  trains  and 
hours  shown  by  the  current  time-tables  of  the  month.  This  <ioea 
not  make  it  the  less  expedient  to  print  the  leading  features  of  a 
return  ticket  on  the  ticket  itself,  but  if  any  question  of  ambigiuty 
or  detail  arises,  the  reference  must  always  be  to  the  published 
regulations  and  bye-laws  of  the  company."  So  that  in  Lord 
Gifford's  view  it  was  not  a  leading  feature  of  the  return  ticket  that 
it  was  not  to  be  available  for  the  Sunday  which  intervened  be* 
tween  the  Friday  and  the  Monday,  for  wliich  period  it  was 
admittedly  issued. 

Another  interesting  question  suggested  by  the  case  of  Menzies  ia 
presented  by  the  fact  that  it  was  by  a  train  to  BaUinluig  Station,  at 
the  junction  between  the  branch  line  to  Aberfeldy  and  the  main 
line,  that  Sir  Bobert  travelled,  there  being  no  trains  to  Aberfeldy 
on  Sunday.  Lord  Ormidale  again  expresses  his  view  that  he  had 
no  right  to  do  so.  "  His  ticket,"  his  Lordship  says,  "  bore  merely 
that  it  was  issued  for  his  conveyance  to  and  from  Aberfeldy  and 
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Perth,  Ballinluig  not  being  mentioned  or  marked  upon  it  at  all. 
The  regulations,  again,  to  idiich  I  have  lieferred,  not  onljr  do  not 
authorize  any  departure  from  the  terms  of  the  ticket,  but  are 
unequivocally  to  the  opposite  eflPect."  The  Lord  Justice-Clerk 
deelmed  to  assent  to  that  general  proposition,  but  so  far  as  ibhe  case 
goes,  the  point  remains  open  and  undecided. 

In  thus  calling  the  attention  of  our  readers  to  the  leading 
features  of  the  two  cases,  and  giving  them  farther  publicity,  our 
object  has  been  served,  and  we  are  content  to  leave  them  thus,  in 
the  belief  that  any  apparent  discrepancies  and  inconsistencies  in 
the  law  as  laid  down  in  the  two  countries  will  in  time  disappear. 
The  issue  of  the  English  case  in  the  higher  tribunals  to  which  it 
has  been  taken  will  no  doubt  be  awaited  with  anxiety  by  all 
railway  companies.  Meantime  let  them  take  to  heart  the  oft- 
repeated  advice,  renewed  again  in  very  vigorous  terms,  as  quoted  in 
our  last  number,  by  Lord  Coleridge,  to  increase  the  facilities  for  the 
taking  of  tickets  and  otherwise  to  the  travelling  public,  and  the 
latter  would  have  less  ground  for  complaint  when  they  found  them- 
selves in  situations  like  those  of  Sir  Bobert  Menzies  and  Mr. 
Watson. 
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In  Stewart  v.  Ledingham  (First  Division,  July  9)  we  have  a  decision 
of  some  importance  to  agricultural  tenants,  and  one  which  should 
be  welcomed  by  the  opponents  of  the  law  of  hypothec,  as  it  tends 
to  illustrate  the  hardships  which  that  law  entails. 

The  pursuer  (the  well-known  litigant,  Mr.  Stewart  of  Auchlun- 
kart)  presented  a  petition  in  the  Sheriff  Court  of  Banffshire,  praying 
for  the  sequestration  of  the  cattle  belonging  to  a  tenant,  and  also  to 
sub-tenants.  The  fifth  section  of  the  Act  of  1867  was  founded  upon, 
which  renders  the  cattle  of  others  grazing  upon  a  tenant's  farm  sub- 
ject to  his  landlord's  hypothec  to  the  extent  of  the  amount  received 
by  the  tenant  for  such  grazing.  In  this  case  the  grazing  or  sub- 
tenants had  consigned  the  amount  of  their  rents,  but  pleaded  that 
the  pursuer  was  bound  to  secure  them  by  assignation  or  otherwise 
in  his  right  of  hypothec  before  uplifting  the  sums  consigned.  They 
maintained  that  they  were  in  the  position  of  sureties  paying  for  a 
debtor,  and  entitled  by  a  well-known  legal  principle  to  demand  an 
assignation  of  the  creditor's  right.  The  sub-tenants  had,  it  seemed, 
already  granted  bills  to  the  tenant  for  the  rent  payable  to  him.  In 
the  Sheriff  Court  their  plea  was  successful,  but  in  the  Court  of 
Session  the  pursuer  prevailed.  It  seems  indeed  to  have  been 
admitted  that  unless  the  landlord  can  show  that  he  would  be  pre- 
judiced by  doing  so,  he  is  bound  in  equity  to  grant  such  an  assig- 
nation as  was  sought  in  this  case.    But  here  the  tenant  was  in 
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anear,  and  the  landlord  entitled  to  exerciBe  his  hypothec  for  a 
second  half-year  still  to  be  paid,  so  it  was  held  he  would  he  pier- 
jndiced  by  doing  what  was  demanded  by  the  defenders. 

The  Lord  President  raises  the  question  (which  he  chaiacterixes 
as  one  of  a  somewhat  delicate  nature),  whether;  "  if  a  sub-tenant 
chooses  to  pay  his  rent  before  it  is  due,  and  has  been  made  to  pay  it 
twice  over,  he  can  demand  from  the  landlord  an  assignation  such 
as  this.''  And  he  indicates  a  strong  opinion  against  such  a  denutnd, 
upon  this  ground,  that  the  tenant  has  placed  himself  in  this  position 
by  his  own  imprudence,  knowing  the  risk  which  under  the  statute 
he  ran. 

The  case  of  Favrbaii^  v.  Miller  (First  Division,  July  12)  was  an 
action  of  reduction  and  damages  brought  by  a  party  against  whom 
a  warrant  had  been  granted  by  the  Sheriif  of  Edinburgh  for  ejection 
from  a  shop,  because  he  had  failed  to  obtemper  a  previous  order  of 
the  Court,  made  at  the  instance  of  a  bankrupt's  trustee,  by  ddiver^ 
ing  up  certain  keys  and  documents.  The  application  for  this  order 
hs^  not  been  intimated  to  or  served  upon  the  pursuer,  and  tliis  was 
one  of  the  grounds  upon  which  he  sought  redress.  This  ground 
was  successful.  The  Lord  President  said, "  It  appears  thai  tins 
petition  was  uever  served  on  the  pursuer.  Not  only  was  there  no 
citation,  but  there  was  no  intimation  of  any  kind  given  to  him." 
After  pointing  out  that  the  pursuer  was  in  possession  of  the  shop, 
and  that  a  warrant  for  his  removal  was  necessary  unless  he  went 
voluntarily,  he  jproceeded: ''  Now,  that  being  the  state  of  the  case, 
is  this  a  legal  warrant  ?  For  my  part  I  can  hardly  see  on  what 
grounds  any  one  can  attempt  to  support  it.  Beference  was  made 
to  the  Bankruptcy  Act,  1856,  section  16,  but  that  section  certainly 
recognises  nothing  whatever  of  the  kind.  It  is  not  applicable  in 
any  way  to  an  application  like  the  present  by  a  judicial  factor.  I 
looked  with  some  anxiety  at  the  Sheriff  Court  Act  of  1876,  to  see 
whether  any  justification  of  such  a  course  could  be  found  there  (for 
very  great  changes  were  made  by  that  Act),  but  I  found  nothing 
approaching  to  ui  action  of  a  proceeding  like  this,  and  therefore  no 
benefit  can  be  taken  from  that  Act." 

Hw'n  V.  Horn  (Second  Division,  July  13)  raises  a  point  of  in- 
terest relating  to  the  question  of  reparation  for  injuries.  The 
Court,  although  not  unanimously,  decided  in  this  case  that  a  father 
who  had  suffered  loss  by  the  death  of  his  son,  caused  by  a  railway 
accident,  was  entitled  to  sue  the  company  who  had  issued  the 
ticket  for  that  journey  to  the  deceased,  although  the  accident  did  not 
occur  upon  their  line.  It  could  not  be  doubted  by  any  of  the  Judges 
that  if  this  had  been  an  action  at  the  instance  of  a  person  injured 
by  an  accident,  he  would  have  been  entided  to  bring  it  against  the 
company  who  issued  the  ticket  to.  him,  and  thus  contracted  with 
him.  But  Lord  OrmidaJe  was  of  opinion  that  the  fact  of  the* action 
being  brought  by  a  relative  of  the  sufferer  altered  the  case;  Accord- 
ing to  his  Lordship,  the  action  could  not  arise  ex  eontraatu,  as  the 
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ptiT8iier  had  no  contract  with  the  defenders — ^that  he  conld  not 
therefore  found  upon  the  delict  arising  out  of  the  execution  of 
the  contract  between  his  son  and  the  defenders ;  while,  on  the 
other  hand,  if  he  sought  damages  for  the  injury  done  to  himself 
and  the  loss  sustained,  he  could  only  go  against  the  wrong-doers, 
viz.  the  company  upon  whose  line  the  accident  had  occurred.  A 
clear  distinction  was  thus,  in  his  opinion,  to  be  maintained  between 
actions  at  the  instance  of  sufferers  themselves  and  those  brought 
by  their  relatives,  the  legal  principles  being  entirely  different.  In 
the  opinion,  however,  of  Lord  Gififord,  this  view  is  fallacious.  ^He 
can  see  no  distinction  beyond  this,  that  "  if  the  person  survives 
the  damages  must  be  paid  to  himself,  while  if  he  is  killed  the 
dami^es  can  only  be  paid  to  his  relatives,  according  to  law."  For, 
according  to  hita,  an  action  by  a  passenger  for  injuries  is  not  to  be 
looked  upon  as  arising  solely  upon  contract.  "  It  is  an  action 
essentially  on  fault  or  neglect,  although  on  fault  or  neglect  arising 
out  of  a  contract."  And  this  is  substantially  the  view  of  the  Lord 
Justice-Clerk  also,  who  makes  some  observations  upon  the  peculiar 
nature  of  such  actions  at  the  instance  of  parents  for  the  loss  of 
children,  or  vice  versa.  "  The  title  of  the  father,"  he  says,  '*  is  a 
corollary  or  adjunct  to  the  primary  right  of  the  deceased,  and 
although  differing  in  its  incidents,  has  and  must  have  the  same 
foundation." 

It  was  contended  that  the  law  of  the  place  of  performance  must 
prevail,  and  that  the  contract  was  to  take  the  deceased  to  London. 
According,  however,  to  the  Lord  Justice-Olerk,  there  is  in  such  a 
contract  no  place  of  performance  by  the  law  of  which  the  contract 
could  be  regulated.  "  Is  the  place  of  performance  London  ?  Clearly 
not.  The  execution  of  the  contract  was  to-  be  completed  there, 
but  the  contract  was  to  be  executed  during  the  whole  course  of  the 
journey  over  the  Una  The  law  of  one  place  was  not  considered 
more  than  another." 

Upon  the  question  of  damages  also  the  company  failed.  The  jury 
awaixied  £550  as  pecuniary  loss,  and  £150  as  solatium.  The 
deceased  was  earning  at  the  time  £150  in  his  father's  employment, 
and  about  to  enter  into  a  partnership  with  his  father,  the  profits  of 
whose  business  were  estimated  at  £700  a  year. 


NAMES. 

(From  the  **  Albany  f^to  Joimtal")  • 


Ths  question, "  What's  in  a  name  ?"  is  sometimes  asked.  Youthful 
parties,  when  called  upon  for  the  first  time  to  give  suitiable  designa- 
tions to  small  but' active  pieces  of  humanity,  are  oft«n  at  a  loss 
what  to  say.  To  the  propounders  of  the  above  query;  and  to  thdse 
who  have  the  weighty  duty  referred  to  placed  upon  them^.  I 
especially  dedicate  this  article  as  a  dog-days*  uieditatioa 
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The  law  supposes  every  one  to  ba  designated  ftnd  known  by  two. 
names,  one  enjoyed  by  faun  in  common  with  the  other  members  of 
his  family,  be  it  Jones»  Smith,  or  Sobinsons  the  other  his  exclusive 
property,  and  given  him  at  his  baptism,  be  it  Tom,  Dick,  or  Harry 
(Frank  v.  Zeir,  5  Bobt  (N.I^)  599).  The  days  when  it  was  suffi- 
cient for  a  man  to  be  called  Husy,  Busy,  or  Moses,  have  been  left 
behind  in  the  onwaid  march  of  time ;  and,  on  tiie  other  hand,  the 
exertions  of  the  Puritans  in  bestowing  such  names  upon  their 
children  as  *"  Job-rackt-out^f-the-ashes,"  and  "  K-Ood-had-not* 
died-for-thee-thou-wouldst-have-been-damned  Dobson,"  and  of  the 
lordly  aristocrats  of  the  Old  World,  in  decorating  their  hopeful 
scions  at  their  baptisms  with  such  word-diains  as  "John  Greorge 
Henry  Douglas  Sutherland  Campbell,"  would  be  entirely  thrown 
away  were  the  infants  laden  with  such  appellaticHis  grievous  to 
be  borne  residents  within  the  empire  shaded  by  the  star-spangled 
banner ;  for  the  law  as  administered  in  America  panders  not  to  the 
pride  of  those  who  would  thus  stigmatize  their  children,  but,  with 
Bepublican  simplicity,  knows  of  one,  and  only  one.  Christian 
name ;  it  treats  the  insertion  or  omission  of  a  middle  name  with 
the  same  indifference  that  a  liberian  mammoth  would  a  fly  crawl- 
ing upon  its  pachydermatous  hide  {JBdmondson  v.  S^ate,  17  Ala. 
179 ;  Thompson  v.  Zee,  12  111.  242 ;  Hendershott  v.  Humpson,  1 
Morr.  (Iowa)  186 ;  State  v.  MaHin,  10  Mo.  391 ;  Hart  v.  Lindsay, 
17  N.  H.  285;  Kings  v.  Hutchins,  28  id.  561 ;  Delts  v.  Kinney,  15 
N.  J.  L  130 ;  AUm  v.  Taylor,  26  Vt.  599).  If  inserted  in  the  most 
formal  document,  the  law  rejects  it  as  surplusage  {Choen  v.  State, 
52  Ind.  347),  and  with  supreme  unconcern  suffers  a  woman  called 
in  a  deed  Margaret  A.  Gettings  to  subscribe  her  name  as  Margaret 
a  Gettings  {Erskine  v.  Davis,  25  III.  251). 

It  will  be  well  for  godfathers  and  godmothers,  and  such  like 
people,  to  bear  in  mind  that  a  name  is  the  word  by  which  a  person 
is  to  be  known  or  distinguished,  and  that  to  be  of  much  use  it 
should  be  such  as  will  indicate  the  sex  of  the  owner  thereof.  Tins 
was  forcibly  impressed  upon  somebody's  mind  by  the  Circuit  Court 
of  the  District  of  Columbia  some  years  ago  in  this  manner :  An 
individual  of  colour  held  in  bondage  presented  to  the  Court  a 
petition  praying  to  be  granted  his  or  her  (the  gender  of  the  pro- 
noun we  should  use  is  unknown  to  us)  freedom.  The  person  who 
flattered  himself  that  he  was  the  owner  of  this  valuable  child  of 
Ham  opposed  the  prayer  of  the  petition  on  the  ground  that  the 
petitioner  had  been  lawfully  imported  under  an  act  of  the  State  of 
Maryland  (ch.  67  of  1796).  This  statute  required  that  a  list  of 
all  imports  of  this  kind  should  be  prepared,  specifying  the  sex  of 
each.  On  the  list  the  coloured  individual  in  question  figured  under 
the  name  of  "  Jo," — only  this  and  nothing  more.  Thereupon  the 
Court  decided  that  the  list  did  not  properly  designate  Jo's  sex,  so 
that  (not  knowing  more  than  the  judges,  we  must  repeat  the  name) 
Jo  was  entitled  to  (again  we  cannot  avail  ourselves  of  a  pronoun) 
Jo's  freedom  {Crawford  v.  Slye,  4  Cranch's  Ct  Ct  457). 
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One^ould  think  that  the  name  ''Jo"  would  be  the  height  of 
brevity^  but  lawyers  learn  from  thmr  interesting  books  that  it  has 
been  surpassed, — ^that  on  one  occasion  Loid  Campbell  remarked  that 
he  had  been  informed  by  a  person  of  most  credible  authority  that 
within  his  own  knowledge  an  individual  had  been  baptized  by  the 
name  of  T  {Seg.  v.  Dale,  15  Jur.  657;  8  E.  L.  &  E.  360).  What 
would  one  expect  after  T  ?  Surely  no  name  can  be  shorter !  Yes, 
indeed !  We  read  in  a  book  called  6  Manning,  Granger  &  Scott's 
Keports,  Mr.  Corrie,  while  arguing  learnedly  in  a  case,  used  these 
words :  "  Mr.  Unthank  says  he  knows  a  person  who  was  christened 
I"  (KinnersUy  v.  Knott). 

While  thus  we  have  it  otf  good  authority  that  I  and  T  have  been 
used  as  bona  Jide  Christian  names,  we  are  told,  on  the  other  hand, 
that  W  certainly  cannot  be  a  name  of  baptism  (xVa«&  v.  Colder,  5 
M.  G.  &  S.  177).  Mr.  William  Henry  W.  Calder  was  the  gentle- 
man who  drew  forth  this  decision  from  the  Court. 

Severe  has  been  the  conflict  waged  over  the  question  of  tiie 
legality  or  illegality  of  these  one-letter  names.  Equal  justice  has 
not  been  meted  out  to  all  the  alphabet  alike;  favours  have  been 
showered  on  some  letters  that  have  been  denied  to  others ;  A  and 
its  associates  have  been  assigned  posts  of  honour  from  which  B 
and  his  clan  have  by  many  been  excluded,  and  the  dignity  of  form- 
ing Christian  names  by  themselves  has  been  conceded  to  the 
vowels  by  all,  while  many  have  refused  that  distinction  to  the 
more  numerous  but  the  less-able-to*assist-themselves  consonants. 

In  an  English  case  it  was  decided  that  a  vowel,  which  (as  thd 
Court  said)  is  in  itself  a  word;  and  may  be  pronounced  by  itself, 
may  be  a  name,  though  a  consonant,  which  is  incapable  of  being 
sounded  without  the  addition  of  a  vowel,  cannot  {Lomax  v. 
Tandds,  6  M.  G.  &  S.  577).  This  decision  arose  out  of  a  discussion 
over  the  name  of  Mr.  I.  Shakespeare  Williams.  Judge  Coltman 
said  that  "I''  might  be  a  Christian  name;  while  Manle,  J., 
remarked  that  he  thought  they  were  at  liberty  to  assume  that  the 
man's  true  Christian  name  was  ''  I  Shakespeare." 

In  a  subsequent  case,  however.  Lord  Campbell,  when  an  objec- 
tion was  made  to  a  recognizance  taken  before  Lee  B.  Townshend, 
Esq.,  and  I.  H.  Harper,  Esq.,  that  only  the  initials  of  the  Christian 
names  of  the  justices  were  mentioned,  remarked :  ''  I  do  not  know 
that  these  are  initials ;  I  do  not  know  that  they  (the  justices)  were 
not  bapti2ed  with  those  names;  and  I  must  say  that  I  cannot 
acquiesce  in  the  distinction  that  was  made  in  Lomax  v.  Tandeh 
that  a  vowel  may  be  a  name  but  a  consonant  cannot.  I  allow  that 
a  vowel  may  be  a  Christian  name,  and  why  may  not  a  consonant  ? 
Why  might  not  the  parents,  for  a  reason  good  or  bad,  say  that 
their  child  should  be  baptized  by  the  name  of  B,  C,  D,  F,  or  H  ?  I 
am  just  informed  by  a  person  of  most  credible  authority  that 
within  his  own  knowledge  a  person  has  been  baptized  by  the  name 
of  T."    And  in  this  opinion  of  the  chief^  Justices  Patterson^  Wight- 
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man,  and  Erie  concurred  (Beg.  v.  Dak,  15  Jnr.  657;  5  £.  L  &  £. 
360> 

The  point  was  discussed  with  considerable  learning  and  hnmoor 
in  the  case  of  KinnenUy  t.  Knott,  7  C.  B.  980.  There  Mr.  Serjeant 
Talfourd  contended  earnestly  that  a  defendant  called  "John  M. 
Knott"  was  not  legally  and  properly  designated,  saying  that  the 
letter  M,  standing  by  itself,  could  not  be  pronounced,  and  meant 
nothing,  but  that  in  this  connection  it  meant  something,  and  that 
that  something  ought  to  be  statal,  for  the  law  forbade  the  use  of 
initials  in  pickings.  He  asked  the  Court  if  they  would  not  most 
assuredly  hold  a  pleading  to  be  bad  if  a  man  of  the  name  of  John 
Itobbins  was  described  by  the  name  of  "  John  "  and  the  figures  of 
a  couple  of  red-breasts  ?  (The  Court  did  not  deign  to  answer  the 
query.)  The  learned  Serjeant  insisted  that  the  declaration  in 
question  should  be  held  bad,  because  it  either  put  a  sign  for  one  of 
the  defendant's  names  or  described  it  by  the  initial  letter.  A  con* 
sonant,  he  urged,  by  itself  is  a  mere  sound  without  meaning;  the 
letter  H,  indeed,  by  the  custom  of  London  and  some  other  places, 
had  no  sound  at  all,  though  elsewhere  it  often  protruded  itself  on 
all  occasions;  but  Mr.  Kobinson,  in  reply,  admitted  that  every 
Englishman  had  a  right  to  be  called  by  every  name  given  him  at 
Iris  baptism  (here  Mr.  Justice  Maule  remark^  that  he  once  knew 
a  Sheriff  named  John  Wanly  Sawbridge  Erie  Drax),  but  in  this 
case  he  submitted  it  was  not  shown  that  the  right  had  been 
invaded  He  said  he  knew  of  a  bank  director  christened  Edmond 
V\.  Kobinson;  that  even  if  letters  did  not  stand  for  names  in 
England,  Jews,  Turks,  or  heathens*  might  use  such  short  namea 
How,  he  asked,  are  such  designations  as  M'Donald,  MTaggart, 
D'Harcourt,  D'Horsey,  to  be  set  out  in  pleadings?  But  the 
Couit  was  against  admitting  M  to  be  a  name.  Justice  Maule 
remarked  that  vowels  might  be  names,  and  that  in  Sully's  Memoirs 
a  Monsieur  D'O  is  spoken  of,  but  that  consonants  could  not  be  so 
alone,  as  they  require  in  pronunciation  the  aid  of  vowels,  and  the 
Chief  Justice  said  that  the  Courts  had  decided  that  they  would  not 
assume  that  a  consonant  expresses  a  name,  but  that  it  stood  for  an 
initial  only,  and  that  the  insertion  of  an  initial  instead  of  a  name 
was  a  ground  of  demurrer.  (This  last  point  is  now  varied  by 
statute.) — Pittfimrgh  Law  Journal^  August  1876. 

So  much  for  the  view  taken  in  England  concerning  the  poor  con- 
sonants. They  have  had  warm  advocates  on  this  side  of  the  water. 
In  Tweedy  v.  Jarvis,  27  Conn.  62,  the  defender  pleaded  in  abate- 
ment the  non-joinder  of  Mr.  Hickock.  The  plaintiff  replied  that 
the  plea  was  insufficient,  as  the  Christian  name  of  that  indivkinal 
was  not  given,  but  he  was  designated  as  J.  W.  Hickock  only.  In 
deciding  this  knotty  point,  Storrs,  C.-J.,  discussed  the  question 
elaborately.  We  will  quote  some  of  his  words:  "While  it  is  well 
settled,"  he  remarked,  '*  in  the  books  that  a  lettei:  of  the  alphabet, 
which  is  a  vowel,  may  be  the  name  of  a  person,  there  is  a  eon- 
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trariety  in  the  casea  ou  the  question  whether  one  of  those  letters, 
which  is  a  consonant,  can  constitute  a  name,  for  the  reason  that  a 
consonant,  unlike  a  vowel  (which  is  a  simple  and  perfect  sound  by 
itself),  is  a  letter  which  cannot  be  sounded,  or  can,  at  most,  but  be 
imperfectly  sounded  by  itself,  and  represents  only  a  compound 
sound,  the  expression  of  which  by  the  voice  requires  its  connection 
with  a  vowel,  and,  therefore,  that  a  consonant,  not  being  able  to  be 
pronounced  by  force  of  its  own  character,  so  to  speak,  must  be  spelled 
out  in  writing  by  its  being  conjoined  with  a  vowel  in  order  that  a 
perfect  sound  may  be  produced.  It  is  said  that  A,  being  a  perfect 
and  simple  sound,  may  be  a  name,  but  that  B  being  a  consonant, 
and  producing  no  sound,  unless  it  be  spelled  with  a  vowel  which 
shall  represent,  and  in  the  pronunciation  of  the  two  conjointly 
produce  some  sound,  cannot  (Miller  v.  ffay,  2  Ex.  14;  Nash  v. 
Colder,  supra  ;  Beg,  v.  Dale,  supra).  If  we  should  adopt  the  distinc- 
tion made  in  some  of  these  cases  between  a  vowel  and  a  consonant, 
and  should  further  be  of  the  opinion  that  the  letter  J,  by  which  the 
Christian  name  of  Mr.  Hickock  is  designated,  is  to  be  deemed  a 
consonant,  the  result  would  of  course  be  that  that  letter  could 
not  constitute  any  name,  and  therefore  that  the  plea  is  defective. 
Whether,  however,  that  letter  should,  as  used  in  the  plea,  be  con- 
sidered a  vowel  or  a  consonant,  might  still  give  rise  to  debate,  as 
that  letter  is  only  another  form  of  I,  which  we  are  told  by  lexico- 
graphers is,  in  England,  both  a  vowel  and  a  consonant.  We  should, 
however,  probably  have  no  diflSculty  in  pronouncing  it  to  be  a  con- 
sonant, as  it  is  only  when  used  as  such  that  I  is  changed  to  that 
particular  form.  But  as  applicable  to  the  present  subject  we  see 
no  sensible  or  rational  ground  for  any  distinction  between  a  vowel 
and  a  consonant,  and  think  that  either  of  them  may  be  a  name,  and 
that  name  is  denoted  by  the  sound  by  which  it  is  called  or  pro- 
nounced when  it  is  spoken  or  uttered  audibly  as  a  letter.  '  Let- 
ters,' as  said  by  Jud^  Evans  (5  Rich.  328),  '  are  the  representa- 
tives of  sounds,'  and  with  him  we  are  wholly  unable  to  see  any 
reason  why  a  simple  sound  may  be.  represented  by  a  letter,  but 
a  compound  sound  may  not  The  one  conveys  as  clear  an  idea  to 
the  mind  as  the  other.  According  to  the  common  mode  of  speech, 
a  consonant,  when  it  is  used  alone,  standing  by  itself,  is  pronounced 
by  the  name  of  the  letter,  unless  it  is  used  as  standing  for  some 
other  word,  and  when  it  is  used  to  designate  a  particular  person, 
as  it  frequently  is,  the  name  of  the  letter  is  given  to  him." 

In  Pierce's  interesting  memoir  of  Charles  Sumner,  we  are  told 
that  in  that  illustrious  statesman's  first  case,  the  defence  of  one 
Alissandro  Gherardin,  one  of  the  chief  points  was  that  the  sur- 
name ended  with  an  n^  instead  of  an  r,  as  written  in  the  indict- 
ment. 

We  are  informed  by  Mr.  V.-O.  Malins  that  Tlumas  and  Tom  are 
only  different  forms  of  the  same  name  (L.  B.  7  Ch.  D.  198).  As 
long  ago  as  the  days  of  Guy  Fawkes,  it  was  decided  that  Purs  and 
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Peter^  Saunders  and  Alexander^  Jwm  and  Joan^  Jecm  and  John^] 
Oarret,  Gerat,  snd  Oerrtdd,  VLie  th^  same  names,  hwi  JtcUph  and' 
S^ndall^  Bandiilphus  and  Itcmdolphns,  Sibel  and  Isabella,  are  dis- 
tinct (2  Boll.  Abr.  155).    In  Illinois,  May  and  Mary  are  held  to 
be  different  names  {Kennedy  v.  Merrlan^  70  III.  228).    So  are  J?a7f 
and  JiaHholmjtw  (29  IlL  508),  and  J^enry  and  fittrry  (21  id.  535). 

If  a  man  writes  the  letters  *' Jr."  after  his  name,  they  are  not 
considered  as  forming  any  part  of  it  {Headly  v.*  Shaw,  39  111.  356 ; 
Staie  V.  Grant,  21  Me.  171 ;  State  v.  Weare,  38  N.  H.  314 ;  I^le 
V,  Cook,  14  Barb.  259).  But  where  two  persons  possess  the  siBime 
name,  when  t&e  name  is  used  it  will  be,  presumed  that  the  elder 
one  is  the  one  meant ;  but  of  course  the  presumption  may  be  re-  ' 
butted  by  evidence  that  it  was  intended  otherwise  {Bate  v.  Actt,  ' 
4  Harr.  (Del.)  130;  Brown  v.  Benight,  3  Blackf.  (Ind.)  39). 

Every  one  must  have  two  names,  one  that  of  his  family,  the 
other  his  baptismal  one.  Old  Bacon  says  that  it  is  repugnant  to 
the  rules  of  the  Christian  religion  that  there  should  be  a  Christian 
without  a  name  of  baptism  (Bacon's  Abr.  vol.  iv.  p.  752).  If  either 
name  is  unknown,  the  law  allows  one  to  be  designated  by  two 
fictitious  cognomens  in  legal  proceedings  in  the  State  oF  New 
York  {Frank  v.  Levie,  5  Eobt.  (N.  Y.)  599). 

In  the  good  old  days  of  yore,  though  a  person  could  not  have 
two  Christian  names  at  one  and  the  same  time,  that  is,  could  not  ^ 
be  called  John  or  James,  yet  he  could,  according  to  the  rules  of 
the  Church  of  England,  receive  one  name  at  his  baptism  and 
another  when  he  was  confirmed ;  for  no  one  was  forced  to  abide  by 
the  name  given  him  by  his  godfather  and  godmother  when  he  came 
himself  to  make  a  public  x>iofession  of  his  religion.  But  he  did  ' 
not  by  taking  the  new  name  lose  the  old  one  (Kfccon's  Abr.  vol.  iv. 
p.  753). 

On  one  occasion  a  man  sued  as  ''Jonathan  otherwise  John" 
demurred  to  being  so  called,  but  Lord  EUenborough  refused  to  intet- 
fere,  as  he  said  that  for  all  that  appeared  to  him,  *'  Jonathen  other- 
wise John''  might  be  aU  one  Christian  name,  and  he -would  not 
contend  that  it  was  not ;  that  names  as  fanciful  as  **  otherwise " 
frequently  occurred  {Soott  v.  Scans,  3  East  111).  The  Courts  will 
not  suppose  that  '*  Mr."  before  a  man's  name  is  his  Christian  name, 
although  Mr.  Hugh  Hitt  once  tried  haixi  to  persuade  them  to  do 
so  {Gatty  v.  Field,  9  Ad.  &  E  (N.  S.)  631). 

Men  generally  assume  and  keep  the  name  of  their  parents 
(women  get  rid  of  it  as  soon  as  possible) ;  but  doing  so  is  purely 
optional  and  a  matter  of  civility  to  the  authors  of  their  being. 
Family  names  are  not  copyrighted,  nor  are  they  trademarks  which  a 
person  can  be  punished  for  infringing.  Old  Jones's  son  is  not  bound 
to  continue  to  be  a  Jones  all  the  days  of  his  life,  nor  can  anything 
be  done  to  him  if  he  takes  to  himself  the  name  of  Smith  or  Robinson, 
and  any  contract  or  obligation  entered  into  by  or  with  young  Smith 
or  Kobinson  {n£  Jones),  in  his  newly-acquired  name,  or  any  grant  or 
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devise  to  bim,  is  as  binding  and  effectiial  to  all  intents  and  purposes^ 
anything  supposed  to  the  contrary  notwithstanding,  as  if  in  the  con* 
tract,  obligation,  deed,  or  devise,  he  had  been  call^  by  the  name  of 
his  paUr-famiiicm.  The  Court  said  this  when  Mr.  Snooks  applied  for 
leave  to  change  his  patronymic  (why  lt&.  S.  should  have  been  dis- 
satisfied witii  his  surname  we  cannot  see ;  it  is  uncommon  good  old 
Saxon,  and  merely  a  contraction  for  the  dignified  name  of  Seven 
Oaks,  a. town  in  Kent,  Englaud).  Under  the  New  York  law  (chap. 
464,  of  i  847)  a  j  udge  of  the  Court  of  Common  Pleas  may  authorize 
a  change  of  name  when  he  is  satisfied  that  the  applicant  for  the 
change  will  derive  thereby  a  pecuniary  benefit ;  the  mere  possibility 
or  probability  of  such  a  benefit  accruing  is  not  sufficient;  it  must 
be  as  clear  as  daylight  to  the  judge  that  duch  benefit  will  result 
{PetUum  of  Snook,  2  HUt.  (N.  Y.)  566). 

In  England^  as  Lord  Chief-tTustice  Tindal  laid  down  (Danes  v. 
LovmdeSy  1  Bingh.  N.  C.  618),  there  is  no  necessity  for  any  applica- 
tion for  a  royal  sign-manual  to  change  a  name.  Although  that  is 
a  mode  which  persons  often  have  recourse  to  because  it  gives  a 
greater  sanction  to  it,  and  makes  it  more  notorious,  still  a  man  may, 
if  he  pleases,  and  it  is  not  for  any  fraudulent  purpose,  take  another 
name  and  work  his  way  in  the  world  with  his  new  name  as  well 
as  he*  can.  Nor  is  there  any  necessity  for  any  legal  steps  what- 
ever. 

As  a  final  remark  we  would  say,  that  some  names,  although 
differing  to  the  eye,  are  considered,  for  all  practical  purposes,  the 
same,  being  to  the  ears  of  the  judge  deciding  the  matter  identical 
in  sound,  for  instance,  Chambles  and  Chambless,  Ward  v.  State,  28 
Ala.  53 ;  Conly  and  ConoUy,  Fletcher  v.  Conly,  2  Greene  (Iowa), 
88 ;  Usrey  and  Userry,  Gfres/Uini'y.  Walker,  10  Ala.  370 ;  Bae  and 
Wray,  Vance  v.  Wray,  3  U.  C.  L.  J.  69.  But  the  auricular  appen- 
dages of  learned  occupants  of  the  Bench  have  discovered  a  diffei^- 
ence  in  the  sound-waves  produced  by  pronouncing  the  words, 
Comyns  and  Cummins,  Cruickshank  v.  Comyns,  24  111.  602 ;  Jeffery 
and  Jeffries,  Marshall  v.  Jeffries,  1  Humph.  299 ;  Jacques  and 
Jakes,  Jacques  v.  Nichols,  T.  T.  3  &  4  Vict.  (Ont) ;  and  Owen  and 
Orrin,  Ferry  v.  Maihews,  T.  T,  6  &  6  id,  and  so  have  held  them  not 
to  be  identical. 
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The  recent  decision  of  the  First  Division  in  Dalrymple  v.  fferdman 
(June  5, 1878, 15  So.  L.  E.  588),  revolving  the  judgment  of  Lord 
Curriehilly  requires  careful  consideration.  It  may  be  doubted 
whether  in  the  enforcement  of  building  restrictions  between  vassals 
of  the  same  superior  the  Court  have  not  left  behind  tiiem  the  con- 
tract— the  express  or  implied  intention  of  parties — and  are  not  now 
proceeding  upon  some  principle  of  good-neighbourhood  or  urban 
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police  which  has  not  as  jet  been  veiy  definitely  stated    In  Dal- 
rympU  v.  Htrdman  a  piece  of  ground  extending  to  more  than  an 
acre  wad  fened  oat  to  Forbes^  a  builder,  who,  dong  with  his  dis- 
punees,  was  taken  bound  to  ^ect  within  a  certain  time  thirteen 
dwellLDg-houses  of  carefully  specified  dimensions.    With  the  excep- 
tion of  the  thirteenth  stance,  which  might  be  used  as  a  shop,  it  was 
provided  that  Forbes  and  his  disponees  should  not  be  entitled  to 
convert  the  houses  into  shops  or  warehouses  for  the  sale  of  goods  or 
merchandise,  or  into  working  or  manufacturing  houses  of  any  kind, 
or  to  use  the  houses  for  such  purposes  or  for  stables,  or  for  any 
purpose  which  might  be  injurious  or  disagreeable  to  the  feuara  on 
the  superior's  estate.    It  was  again  declared  that  the  houses  should 
be  used  as  dwelling-houses  only.    In  the  event  of  a  contravention 
the  superior  stipulated  for  a  duplicand  of  the  annual  feu-duty  as 
pactional  feu-duty,  not  penalty,  while  the  contravention  lasted,  with 
an  option  to  the  superior  to  forfeit  the  feu  on  contravention.    These 
conditions  were  appointed  to  enter  the  titles  of  the  subjects.    Sub- 
infeudation was  prohibited.     Forbes,  being  infeft,  disponed  nine 
out  of  the  thirteen  stances  separately  to  Daliymple  and  the  other 
eomplainers  in  Dalrymph  v.  Herdman,  and  these  persons  built  their 
dwelling-houses  within  the  time  and  in  the  manner  specified  by  the 
original  feu-contract,  the  whole  conditions  of  which  were  of  course 
applied  to  the  separate  parcels  disponed  by  Forbes.    Subsequently, 
however,  to  the  infefbment  of  the  eomplainers,  duly  confirm^  by 
the  superior,  Forbes  disponed  the  remaiuing  four  stances  to  Herd- 
man  and  the  other  respondent  in  DcdrympU  v.  fferdman,  who  pro- 
ceeded to  use  part  of  the  ground  as  a  sculptor-work,  and  to  erect  a 
shed  or  office  for  the  same  purpose.    The  disposition  by  Forbes  to 
Herdman  recited  that  it  had  been  agreed  to  discharge  the  subject 
conveyed  of  the  whole  conditions  in  the  original  feu-contract,  and 
the  superior  accordingly  joined  in  the  deed  for  the  purpose  of 
making  this  discharge.    In  these  circumstances  Lord  Curriehill, 
whose  opinions  on  conveyancing  questions  are  always  expressed 
with  great  clearness,  and  are  entitled  to  great  respect,  refused  an 
interdict  against  the  erection  of  the  shed  and  the  use  of  the  stance 
as  a  sculptor's  yard.     His  Lordship  held  that  the  clause  relating  to 
contraventions  made  it  competent  for  the  superior  and  any  feuar  to 
transact  as  to  the  terms  on  which  a  contravention  should  be  sanc- 
tioned, and  that  the  parties  had  therefore  contracted  themselves  out 
of  the  rule  of  jits  ^umtum  tertio,  or  mutuality  of  right  and  obliga- 
tion, on  which  the  cases  of  Gould,  M'Gibbon,  and  Alexander  were 
decided.    This  judgpaent  has  now  been  overturned  by  the  First 
Division,  and  intetdict  granted  on  the  ground  stated  by  the  Lord 
President  in  Robertson  v,  N.  B,  Railway  Company,  July  18,  1874, 
1  Bettie  1221,  that  "  when  a  superior  feus  out  his  lands  for  build- 
ing purposes,  and  lays  all  his  feuars  under  the  same  obUgations, 
there  arises  a  mutucJity  of  obligation  among  the  feuars  which  de- 
pends on  the  community  of  their  relation  to  the  superior.    If  all 
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are  bound  to  the  superior,  then  the  general  rule  undoubtedly  is  that 
they  have  rights  inter  se  whereby  they  are  enabled  to  enforce  the 
common  obligations  against  one  another."     There  is,  indeed,  in  the 
opinion  of  Lord  Ueas  a  trace  of  a  totally  distinct  ground  of  judg- 
ment, viz.  that  the  feuars  erected  houses  on  the  faith  of  the  mutual 
rights  conferred  on  them  by  their  feudalized  and  confirmed  titles. 
But  the  principle  of  decision  is  undoubtedly  that  stated  by  Lord 
Mure,  that  "  from  the  imposition  of  the  restriction  on  the  whole 
subject  there  arises  an  implied  right  in  each  vassal  to  protect 
himself.  .  .  .  The  disponees  were  entitled  to  think  that  the  whole 
ground  would  be  built  upon  in  accordance  with  the  plan  which  the 
restrictions  and  conditions  were  meant  to  carry  out."    We  should 
like,  however,  to  have  had  it  a  little  more  clearly  explained  why 
the  disponees  were  entitled  not  only  to  think  so,  but  to  insist  on 
the  restriction  being  enforced.    They  must  have  thought  so  either 
from  the  titles,  or  from  the  actings  of  the  superior,  or  from  the 
known  state  of  the  law  applicable  to   feu-contracts  for  building 
purposes.     Nobody  can  doubt  that  it  was  very  desirable,  both  for 
the  feuars  themselves,  and  also  perhaps  on  public  grounds  for  the 
sake  of  having  a  neatly  finished  street,  that  the  restriction  should 
be  enforced.     As  Lord  Shand  observed, "  the  restriction  was  evi- 
dently intended  for  the  benefit  not  only  of  the  whole  subject,  but  of 
each  separate  part-  of  it,  and  so  each  individual  feuar  was  interested 
in  the  restriction."    But  it  is  not  every  beneficial  restriction  that  a 
co-vassal  can  enforce,  although  beneficial  interest  would  in  every 
case  be  required  as  a  title  to  enforce.     What  appeared  in  the  feu- 
contract  was  a  restriction  imposed  by  the  superior  on  the  use  by  the 
vassal  of  the  ground.     Of  course  this  restriction  might  have  been 
removed  by  the  agreement  of  the  original  vassal  and  the  superior. 
But  the  superior  clearly  intended  that  if  the  original  vassal  parted 
with  the  property  in  parcels,  that  each  parcel  should  be  bound  by 
the  condition  which  was  to  enter  the  title.     This  was  merely  pro- 
viding that  the  restriction  should  not  be  rendered  ineffectual  by  the 
parcelling  of  the  property.     So  far  we  have  reached  no  obligation 
on  the  superior,  but  only  two  obligations  on  the  vassal.     If  the  dis- 
ponee  of  the  original  vassal  comes  in  his  place,  why  may  the 
superior  not  discharge  the  portion  of  the  subject  disponed  ?    Sup- 
pose  only   one  stance   to  have   been  disponed  by  the   original 
vassal,   and    before    houses   were   erected    on  any  part    of   the 
feu    the    superior   and   the   disponee   agree    upon    a   discharge. 
Would  this  be  incompetent?     Again,  suppose  that  in  the  same 
case  the  original  vassal,  holding  twelve  of  the  thirteen  stances, 
agrees  with  the  superior  for  a  discharge  of  the  condition.     Owing 
to  a  change  of  market,  it  might  be  ruinous  to  build  in  terms  of  the 
original  contract.    Would  the  disponee  of  the  thirteenth  stance  be 
entitled  to  insist  that  his  house,  when  he  built  it,  should  be  one  of 
a  row  of  thirteen  ?    The  superior  might  have  changed  his  views 
regarding  the  most  suitable  style  of  architecture.    Would  the  soli- 
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tary  disponee  be  entitled  to  insist  on  adheience  to  the  ordinal  plan, 
even  if  his  honse  had  been  bnilt  for  him  before  he  puiefaased  the 
stance  ?  The  superior  does  not  bind  himself  not  to  alt^  his  plans. 
If  the  fens  had  been  given  off  separatdy  according  to  aa  estate 
feuing-plan  which  was  referred  to  in  each  fen-contract^  would  the 
superior  be  bound  not  to  make  any  modification  on  that  plan  which 
might  embrace  an  entire  estate  ?  Again*  if  two  laige  feus  werc 
given  off  to  separate  builders  with  the  view  of  constructing  tint 
streets  facing  each  other,  would  the  disponees  under  the  lirst  con- 
tract have  any  right  to  object  to  alterations  on  the  plans  under  the 
second,  even  if  these  alterations,  not  amounting  to  nuisance  at 
common  law,  entirely  sacrificed  the  amenity  of  their  houses  ?  On 
to  come  back  to  DalrympU  v.  Herdman^  can  the  rights  of  the  dis- 
ponees depend  on  their  number,  on  their  being  in  a  majority  against 
the  wishes  of  the  superior  ?  Not  only,  then,  did  the  contract  impose 
no  disability  on  the  superior,  but  it  carefully  provided  for  the  rights 
of  the  superior  in  case  of  contravention.  Lord  Deas  observed  that 
this  clause  gave  no  right  to  the  vassal  to  contravene  on  payment  of 
a  duplicand  This  is  obvious  enough,  for  the  superior  has  the 
option  of  forfeiture.  But  is  it  not  an  agreement  by  the  vassal  to 
pay  a  duplicand  in  consideration  of  being  permitted  to  contravene, 
and  was  this  agreement  not  patent  in  the  title  and  on  the  record  to 
all  the  disponees  7  No  doubt  the  object  of  the  agreement  is  to 
enforce  the  original  restrictions,  but  it  is  none  the  less  an  agreement 
because  it  is  a  harsh  one.  Lord  Deas,  indeed,  goes  the  length  of 
saying  that  if  the  superior  had  taken  lock  the  feu  upon  contiavea- 
tiou,  in  terms  of  the  option  to  that  effect  reserved,  the  superior 
would  still  be  bound  by  t  he  restriction.  This  is  probably  involved 
in  the  judgment  Z>a/rymj>/e  v.  Herdnian^  and  it  illustrates  the  extent 
to  which  implied  contract  can  be  carried,  for  on  this  view  the 
superior's  power  to  take  back  the  feu  must  have  been  inserted  solely 
in  the  interests  of  his  non-contravening  feuars.  If  the  written  con- 
tract of  parties  discloses  no  obligation  on  the  superior,  none  can  be 
inferred  from  his  conduct  He  confirms  dispositions  because  he 
cannot  help  it,  and  he  permits  buildings  to  be  erected  because  he 
cannot  object  to  them.  It  must,  then,  have  been  some  rule  of  the 
common  law  on  which  the  disponees  were  relying.  What  is  the 
state  of  the  authorities  ? 

In  G(ndd  v.  JPCarquodale  (Nov.  24,  1869,  8  MacpL  165)  the 
original  owner  possessed  land  on  both  sides  of  a  projected  street, 
and  in  the  separate  dispositions  which  he  gave  off,  north  and  south 
of  the  street,  lie  inserted  a  declaration  that  no  houses  higher  than 
thirty-two  feet  should  be  erected  within  fifty  feet  of  the  north  side. 
This  was  obviously  a  burden  on  the  northern  stances,  and  a  privil^^ 
or  bcrvitude  in  favour  of  the  southern  stances.  It  was  appointed  to 
be  inserted  in  all  the  titles.  The  disponee  of  an  original  disponee 
on  the  south  side,  although  he  had  permitted  the  restriction  to  be 
disregarded  along  the  greater  part  of  the  north  side  of  the  street, 
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was  nevertheless  found  entitled  to  object  t6  houses  in  contrayeatlon 
of  the  ordinal  condition  being  erected  directly  opposite  bis  own 
house,  where  hiti  interest  was  greatest.  It  wiU  be  seen  this,  was 
not  a  case  of  a  restnction  in  the  title  to  property  B  being  enforced 
by  l^e  owner  of  property  A.  The  restriction^  on  B  was  contained 
in  the  title  to  A  as  welL  So  clear  was  this  that  the  Lord  I^resideot 
said :  "  It  is  unnecessary  therefore  to  ask  whether,  if  this  restrio- 
tion  had  not  entered  the  title  of  the  respondent's  author"  (northern 
property), "  but  had  been  ccmfined  to  the  advocator's  title  "  (soutbearn 
poDoperty),  "  it  would  have  be^i  enforceable  against  the  respohdeQ.t8. 
There  is  much  to  be  said  for  that,  but  it  beloii^  to  a  breach  of  law 
in  which  there  are  many  nice  and  subtle  distinctions.  It  was  to 
avoid  such  questions  that  James  Oswald  in  1830  took  cajre  to  repeat 
in  the  title  of  the  servient  tenement  the  restriiotion  already  inserted 
in  the  title  of  the  dominant  tenement,  and  I  think  he  did  effectually 
create  a  servitude  altiua  mon  toUendiJ'  His  Lordship  thm  dis- 
cusses the  question  to  what  extent,  whether  along  a  whole  street  or 
not,  the  Court  would  be  incUned  to  enforce  even  an  express  restric- 
tion of  this  kind.  Lord  Deas  observed:  ''The  case. is  aJtdjgiether 
different  from  cases  in  which  questions  arise  between  a  superior  and 
his  vassal  whom  he  has  laid  under  certain  restrictions,  or  between 
feuars  holding  under  the  some  superior  with  restrictive  clauses  an 
the  titles  of  each,  but  with  no  express  right  or  title  conferred  on  the 
one  feuar  to  enforce  the  restrictions  against  anoth^."  In  Qould's 
case,  therefore,  an  express  obligation  had  been  undertaken  by  the 
owner  of  burgage  property. 

In  M'NeiUy.  Madenzie  (Feb.  5, 1870,  8  Macph.  520)  there  were 
several  peculiarities.  The  restriction  sought  to  be  enforced  was 
this :  "  Further,  that  the  roof  and  chimney-heads  of  the  said  dwell- 
ing-house shall  remain  in  the  same  form^  height,  and  construction 
as  they  are  at  present  without  any  alteration  whatever,  at  least  that 
no  alteration  shall  be  made  thereupon  which  shall  disfigure  the 
appearance  of  the  street  either  to  the  front  or  back  parts,  or  be  in 
any  respect  an  annoyance  or  offence  to  the  proprietors  or  occupants 
of  any  of  the  houses  in  the  said  street"  The  question  of  the  right 
of  the  superior  to  enforce  or  to  discharge  such  a  restriction  did  not 
occur,  because  the  restriction  was  not  contained  in  the  original  feu- 
charter,  but  only  in  the  charters  by  progress*  It  was  imposed  by 
the  original  vassal  in  selling  the  various  portions  of  his  feu.  The 
disposition  before  the  Ciourt  in  Maohenaie  v.  M'NeUl  contained  the 
following  clause :  **  Hereby  it  is  provided  and  declared  that  the 
above  restrictions,  etc.,  shcdl  be  inserted  in  all  the  dispositions  to  be 
gnmted  by  me  to  any  purchasers  of  the  other  houses  m  Hill  Street ; 
and  with  regard  to  such  houses  as  shall  remain  with  myself  unsold, 
I  l»nd  and  oblige  myself  to  be  subject  to  the  same  restrictions,  eta, 
as  are  above  inserted,  it  being  my  intention  that  I  and  the  w'hole 
other  proprietors  of  houses  shall  be  laid  under,  similar  restrictions." 
It  is  unnecessaiy  to  oonmient  on  this  decision.    The  right  to  object 
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to  an  alteration  of  height  was  admitted.     It  was  founded  on  the 
clearest  words  of  obligation. 

In  M'Gibban  v.  Bankin  (Jan.  19, 1871,  9  Macph.  423)  the  ques- 
tion arose  between  two  feuars  who  occupied  contiguous  houses  on 
the  same  side  of  the  street,  built  on  separate  feus  which  had  been 
successively  derived  from  the  same  author.  The  restriction  imposed 
was  against  "  erecting  any  dwelling-house  or  offices,  or  houses  of 
any  kind,  exceeding  fifteen  feet  high  on  the  back-ground  of  the  said 
steading ; "  and  in  the  earliest  of  the  feu-dispositions  the  common 
author  or  superior  bound  himself  to  insert  similar  conditions  in  all 
future  dispositions  and  infeftments  of  other  parts  of  the  street.  The 
aiguments  hinc  inde  are  perfectly  obvious  and  perfectly  distinct 
from  those  which  could  be  urged  in  DahympU  v.  Herdmav, 
Lord  Ardmillan  said  in  M'Gibbon's  case,  "  I  think  it  highly  pro- 
bable that  the  first  feuar  would  not  have  acceded  to  the  restriction 
unless  it  had  been  protected  by  the  obligation  that  the  same  restrict 
tion  should  be  imposed  on  the  coterminous  owner ; "  and  in  giving^ 
judgment  he  accordingly  explains  that  this  obligation  to  insert  and 
the  actual  insertion  of  the  condition  in  the  titles  of  both  parties 
created  an  implied  contract  which  each  was  entitled  to  enforce.  It 
was  the  common  interest,  plus  the  obligation  on  the  superior,  which 
on  one  view  created  a  jvs  qucBsitvmi  teHio,  without  any  express 
declaration  that  third  parties  having  interest  should  be  entitled  to 
enforce  the  stipulation.  The  obligation  was  not  merely  on  the 
superior,  but  conceived  in  favour  of  every  feuar,  including  the  oom- 
plainer;  and  therefore  it  is  probably  more  accurate  to  say  with 
Lord  Deas,  that  the  case  was  one  not  of  jus  qua^tvm,  tertio,  but 
of  mutual  contract,  although  the  Lord  President  doubted  whether 
the  complaining  feuar  could  be  represented  as  the  assignee  of  the 
superior  in  the  obligation  originally  imposed  or  as  his  singular 
successor  in  a  real  servitude.  Even  this  result  was  not  reached 
without  difficulty.  Lord  Deas  points  out  that  where  a  right  to 
enforce  is  not  expressly  given  to  the  adjoining  proprietor,  it  must 
be  matter  of  the  clearest  inference,  and  he  apparently  repudiates 
the  doctrine  laid  down  by  Lord  President  Hope  in  Coddbum  v. 
Wallace  (July  1,  1825,  3  Sh.  129),  which  was  certainly  dissented 
from  by  Lord  Gillies,  but  which  appears  to  have  been  based  less 
on  the  principles  of  contract  than  on  those  of  real  servitude  altim 
non  toUendi,  There  was  also  in  that  case  a  difference  of  opinion 
on  the  Bench  as  to  whether  the  feuars  were  entitled  to  found  on  an 
antecedent  contract  with  the  superiors  which  alone  contained  an 
express  obligation  relating  to  the  matter  in  dispute.  And  what  is 
chiefly  of  importance  in  criticising  the  judgment  in  Dalrymple  y. 
Herdman,  we  find  Lord  Deas  guarding  himself  against  the  supposi- 
tion that  a  right  to  enforce  might  be  inferred  from  the  mere  inser- 
tion of  a  similar  restriction  in  the  titles  of  each  feuar.  The  same 
point  arose  in  the  case  of  AleasaTider  v.  St(Ao  (March  3,  IS7U 
9  Macph.  699),  a  case  of  which  the  importance  and  difficulty  were 
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much  overrated,  probably  on  account  of  the  large  interests  involved. 
The  restriction  there  was  that  no  building  facing  a  street  should 
exceed  four  square  stories  in  height;  and  the  decree  of  the  Court  men- 
tions that,  not  only  was  this  condition  appointed  to  enter  the  title, 
but  the  superior  bound  himself  to  limit  or  restrict  the  feuars  or 
purchasers  of  the  adjoining  land  to  erect  buildings  of  a  similar 
neight.  The  question,  however,  did  not  arise  with  the  superior  at 
all.  He  had  disponed  two  large  parcels  to  Stobo,  a  builder.  Stobo 
laid  the  restriction,  which  the  superior  had  imposed  on  him  as 
regards  both  parcels,  effectually  on  his  own  feuars  or  disponees  in 
one  parcel  of  the  ground,  but  not,  at  least  expressly,  on  those  in  the 
other  parcel,  in  which  the  operations  challenged  were  taking  place. 
And,  in  the  rights  granted  to  feuars  or  disponees  in  the  first  parcel, 
Stobo  did  not  undertake  expressly  any  obligation  whatever  as 
regards  the  matter  in  dispute ;  but  he  was  under  an  obligation  to 
his  own  superior  which  he  was  not  in  a  position  to  get  discharged. 
The  parallel  case  in  DaliYmple  v.  Herdman  would  have  been  if 
Forbes  had  discharged  at  his  own  hand.  This  would  obviously 
have  been  worthless ;  and,  in  like  manner,  in  Alexander  v.  Stobo, 
although  the  lengthy  judgment  of  the  Court  (dissented  from  by 
Lord  Deas)  does  not  seem  to  proceed  on  that  ground,  but  on  the 
necessity  of  keeping  the  streets  of  Glasgow  in  conformity  with  a 
plan,  the  Court  could  not  have  permitted  Stobo  to  deny  his  own 
obligation.  With  reference  to  a  passage  in  the  opinion  of  the  same 
Judige  in  Dahymple's  case  it  is  interesting  to  notice  that  in  -Atec- 
mider  v.  Stobo  Lord  Deas  observed :  "  If  Stobo  had  forfeited  the 
estate  to  Kerr  the  superior,  or  had  resigned  ad  remanerUiam  in 
Kerr's  favour,  and  so  evacuated  any  obligations  he  had  undertaken 
to  him  by  the  feu-contract,  I  fail  to  see  that  the  pursuers "  (the 
disponees  of  another  parcel  from  the  same  author)  "  could  have 
shown  any  sufficient  title  to  interfere  or  to  prevent  Kerr  the 
superior  from  making  what  use  of  the  ground  so  forfeited  or 
resigned  he  thought  proper."  It  may  be  added  that  the  notion 
that  the  implied  right  of  a  feuar  to  enforce  a  restriction  rests  on 
the  mutuality  of  obligation  between  the  feuars  was  destroyed  by 
the  decision  of  the  First  Division  in  the  case  of  Robertson  v.  N.  B. 
Railway  Company,  July  18, 1876, 1  Rettie,  1213.  In  this  case,  in 
spite  of  the  remonstrances  of  the  Lord  President,  the  Division  held 
that  an  obligation  against  the  collection  of  manure  which  had  been 
effectually  imposed  on  one  part  of  a  feu  might  be  vindicated  by  a 
singular  successor  in  another  portion  of  the  original  feu,  who  was 
not  bound  by  the  restriction,  because  it  had  not  entered  the  infeft- 
ments.  The  coTwnum  interest  in  that  case  was  of  a  slender  charac- 
ter, though  the  obligation,  being  one  against  nuisance,  was  of  an 
important  kind.  The  premises  were  not  feued  out  for  a  street,  or 
subject  to  any  general  building  regulations  to  secure  uniformity. 
They  were  merely  in  a  city,  and  in  dose  vicinity. 

in  the  foregoing  remarks  we  have  not  ventured  to  dispute  the 
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good  sense  and  practical  convenience  of  the  decisions  of  the  Court 
on  this  branch  of  the  law.  But  the  Judges  ought  to  give  clear  and 
definite  principles  as  well  as  satisfactory  results,  and  we  have 
endeavoured  to  illustrate  the  difiBculties  and  uncertainties  which 
weaken  the  authorities  cited.  Are  building  restrictions  to  he 
decided  by  the  law  of  express  contract,  or  of  contract  implied  from 
the  language  of  parties,  or  in  deference  to  some  view  of  public 
advantage,  or  do  they  r6st  on  the  law  of  real  property  and  servi- 
tudes ?  Do  they  imply  mutuality  of  obligation,  are  they  confined 
to  the  relation  of  superior  and  vassal,  or  is  mere  neighbourhood  suffi- 
cient to  call  them  into  existence  ? 


(Eotrtjsponbence. 


{To  tJte  Editor  of  the  Journal  of  Jitrisprtidence,) 

Sir, — It  is  a  matter  of  regret  to  many  in  the  legal  profession  that 
a  new  edition  of  that  excellent  work,  "  Menzies'  Lectures  on  Con- 
veyancing," is  not  published,  bringing  the  work  up  to  the  present 
time.  It  is  unnecessary  here  to  speak  of  the  merits  of  this  work, 
which  is  perhaps  unrivalled  in  Scottish  legal  literature  for  its  com- 
prehensive gitisp  of  the  subject  and  for  its  great  lucidity.  To  let 
such  a  work  go  out  of  print  is  not  at  all  to  the  credit  of  the  pro- 
fession.— I  am  yours,  A.  T. 
Edinburgh,  16th  Augtist  1878. 


NEW  ZEALAND  DEEDS. 

Sir, — Difficulties  frequently  arise,  and  serious  injustice  often  takes 
place,  through  the  execution  of  deeds  signed  in  Scotland  being 
imperfectly  verified.  Many  of  the  practitioners  there  apparently 
consider  a  notarial  ceilificate  alone  sufficient  evidence. 

An  Act  in  force  here  requires  "  that  every  will  or  codicil,  deed  or 
instrument  in  writing,  executed  beyond  the  limits  of  the  colony, 
whereof  the  execution  shall  have  been  verified  as  by  the  said  Act 
of  Parliament  (5  &  6  Will.  IV.  c.  62)  required,  shall  be  received  in 
evidence  in  every  court  of  justice  in  the  colony."  The  attesting 
witness,  or  one  of  the  attesting  witnesses,  should  make  a  statutory 
declaration  of  the  execution  of  the  deed  before  a  notaiy  public,  or 
some  other  of  the  persons  for  this  purpose  mentioned  in  the  Act  of 
Will.  IV.  (vide  section  16),  who  should  thereupon  give  the  usual 
notarial  certificate  of  the  character  and  credibility  of  the  declarant. 
The  limited  effect  of  a  notarial  certificate  alone  is  fully  discussed 
in  the  case  of  Nye  v.  Macdanald  (L  R  3  P.  C.  331). 
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These  observations  apply  to  deeds  generally  intended  to  be 
used  in  the  colony,  but  there  is  a  class  of  instruments,  partly  printed, 
relating  to  lands,  the  titles  to  which  are  held  under  a  special 
statute  called  "The  Laud  Transfer  Act,  1870,"  by  which  it  is 
provided  that  instruments  executed  pursuant  to  its  provisions, "  if 
attested  by  one  witness,  shall  be  held  to  be  duly  attested,  and  the 
execution  thereof  may  be  proved,  if  the  said  parties  be  resident  in  the 
United  Kingdom  of  Great  Britain  and  Ireland,  then  before  the  mayor 
or  other  chief  officer  of  any  corporation,  or  before  a  notary  public." 

In  every  case  the  address  and  occupation  of  an  attesting  witness 
should  be  added  by  him  after  his  signature. 

William  Downie  Stewart. 

DuKSDiN,  I7th  July  1878. 


Oeoroe  Burn,  Esq.,  W.S.  (1864),  died  on  the  20th  September. 
Formerly  a  partner  in  the  firm  of  Wilson,  Bum,  &  Gloag,  W.S., 
he  for  some  years  had  been  engaged  in  business  on  his  own  account. 
He  was  well  known  in  Edinburgh  in  legal  circles,  where  the 
geniality  of  his  disposition  secured  to  him  numerous  friends. 

James  David  Dicksgk,  Esq.,  Advocate. — It  is  with  the  deepest 
regret  that  we  hear,  as  we  are  going  to  press,  of  the  death  of  the 
alx^ve  gentleman.  A  universal  fitvourite  among  his  contemporaries 
at  the  Bar,  his  loss  will  be  keenly  felt  by  a  large  circle  of  friends. 
A  more  detailed  notice  will  be  given  in  our  next. 


^hc  iHonth. 


Association  for  the  Be/arm  and  Codification  of  tlie  Law  of  Nations. 
The  sixth  annual  conference  of  this  Society  was  held  lately  at 
Frankfort.  An  address  was  given,  amongst  others,  by  the  Japanese 
ambassador  to  England,  and  a  communication  was  also  read  from 
the  Chinese  ambassador.  Among  the  subjects  discussed  we  may 
mention  the  following:  Collisions  on  the  High  Seas  (which  formed 
the  subject  of  a  paper  by  Sir  Travers  Twiss) ;  General  Average ; 
Bills  of  Exchange ;  International  Copyright ;  The  Right  of  War 
Indemnity ;  Capture  of  Private  Property  at  Sea ;  Mercantile  Cus- 
tom as  a  Cause  of  Law,  etc.  etc.  The  conference  seems  in  every 
way  to  have  been  a  highly  interesting  one,  and  many  valuable 
papei^s  were  read.  The  following  is  the  report  of  the  English 
Central  Committee  on  the  York- Antwerp  Bules  of  General  Average: 

''The  opinion  that  it  is  not  only  desirable  but  practicable  to  establish  a 
nnirorm  system  of  general  average  for  all  maritime  countries  has  been  sti^adily 
gaining  ground  since  the  year  1860. 

''  That  uniformity  in  this  matter,  if  practicable,  is  desirable,  needs  no  proof. 
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A  oniform  system  would  or  might  be  undeistood  hy  all  pMties ;  whereas  now, 
when  the  ayenige  is  adjusted  iu>road,  it  frtpqnently  happens  tiiat  none  of  the 
parties  really  interested,  that  is  to  say,  neither  the  shipowner  nor  the  iinder- 
writerB  on  ship  or  caigo,  have  the  least  knowledge  ot  the  law  or  cwtom  hy 
which  the  settlement  between  them  is  legolated.  A  uniform  system  would,  in 
the  caw  of  ships  calling  at  ports  for  orders,  do  avray  with  the  temptation  to  let 
the  choice  of  a  final  port  be  affected  by  considerations  of  the  rules  of  adjusting 
which  may  prevail  in  one  country  or  the  other.  Were  there  one  nnilbrm 
system,  the  general  average  could  always  be  adjusted  at  the  cheapest  and  most 
convenient  place.  The  consequent  saving  of  incidental  expensea,  and  the 
diminution  of  errors  and  loss  to  one  party  or  the  other,  resulting  from  im- 
perfect knowledge,  would,  it  is  believed,  be  considerable. 

^  A  aeries  of  international  conferences  having  this  object  in  view  have  been 
held,  attended  by  adjusters  of  the  most  experience  in  the  several  countries, 
and  representatives  appointed  by  the  principal  mercantile,  shipowning,  and 
insurance  associations  of  America,  France,  Germany,  Holland,  Belgium,  Den* 
mark,  Norwa}",  Russia,  England,  and  other  countries.  These  meetings  took 
place,  the  first  year  in  Guusgow,  afterwards  in  London,  and  then  in  York. 
Then  there  was  a  long  inter^-aL  lu  1876,  the  subject  having  been  taken  up 
by  the  '  Association  for  the  Reform  of  International  Law,'  a  meeting  was  held 
at  Bremen,  and  this  was  followed,  last  year,  bv  a  meeting  at  Antwerp,  at  which 
more  than  sixtv  representatives  of  commercial  bodies  or  persons  specially  con- 
veraant  with  the  subject  attended  and  voted. 

''At  these  conferences  it  very  early  became  apparent  that  the  differences 
which  alone  hindered  the  establishment  of  uniformity  could  be  reduced  to  a 
very  few  points.  The  basis  of  the  law  in  all  the  countries  is  the  same.  It  is 
the  ancient  and  now  universal  rule  of  sea-tratfic  that  whatever  is  sacrificed  for 
the  good  of  all,  to  avert  a  common  danger,  shall  be  replaced  by  the  contribu- 
tion of  all.  There  is  no  reason  why  the  application  of  this  uniform  rule  to 
circumstances  which  are  independent  of  luttionality  should  not  itself  be 
uniform.  Nothing  but  the  erroneous  application  of  the  rule  in  this  or  that 
country,  adhered  to  out  of  respect  for  old  customs,  can  account  for  the 
differences  which  exist  Nor  has  it  been  found  difficult  to  point  out  and 
rectify  those  errors.  The  first  set  of  rules,  drawn  up  at  Glasgow  in  1860,  does 
not  greatly  differ  from  the  revised  rules  drawn  up  at  York  in  1864 ;  and  at 
Antwerp,  after  a  full  discussion,  and  although  many  additional  rules  were  pro- 
posed and  considered,  the  result  was  that  the  York  rules  were,  with  slight 
modifications,  re-enacted  very  much  as  before.  So  far,  then,  as  the  theory  is 
concerned,  it  may  be  said  that  the  basis  of  a  uniform  system  has  been  settled. 

'*  There  still  remains  the  task  of  obtaining  for  this  system,  in  this  and  other 
countries,  the  force  of  law. 

"  For  this  purpose  committees  have  been  formed  in  the  several  countries, 
and  measures  aie  Wing  adopted,  the  nature  of  which  must  of  course  vary 
according  to  the  different  pobtical  and  legislative  83'stems  of  each  country. 

"  In  this  country,  in  oraer  that  a  united  course  of  action  should  l>e  adopted, 
a  general  conference  was  resolved  upon.  At  a  preliminary  meeting  held  in 
London  earl^-  in  May,  presided  over  by  Mr.  Geoige  Coyte,  chairman  of  the 
Average  Adjusters'  Association,  it  was  resolved  that  invitations  to  the  eoB* 
ference  should  be  issued  as  follows :  To  every  shipowner's  and  steamship 
owner's  society,  association,  or  committee  of  the  United  Kingdom,  to  send  two 
representatives  each  ;  to  every  chamber  of  commerce  of  an  English  port,  and 
likt^wise  those  of  Manchester,  Binuinghani,  SheHield,  Leetls,  and  Bradford,  to 
Si'iid  two  representatives  each  ;  to  every  association  of  underwriters,  and  every 
salvage  association  of  the  United  Kingdom,  to  send  two  representatives  each ; 
to  the  Adjusters'  Association  to  send  two  representatives ;  and  to  Lloyd's  and 
the  London  Marine  Insuiance  Couipanief<,  to  send  four  representativeseach. 

**The  conference  was  held  at  the  Cannon  Street  Hotel,  Loudon,  on 
Thursday,  May  30.  It  was  largely  attended  by  representatives  from  the  above* 
named  bodies,  consisting  of  shipowners,  merchants,  underwriters,  and  adjuster 
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Lloyd's,  however,  and  tbe  London  Salvage  Association  ami  marine  insnrance 
companief),  were  not  represented. 

"sir  Travers  Twis<»,  D.C.L.,  was  nominated  chairman,  and  occupied  the 
chair  durinff  the  conference. 

'*  The  following:  resolutions  were  proposed  and  seconded,  put  to  the  vote,  and 
carried  unanimously  : — 

•*  1.  That  in  the*  opinion  of  this  meeting,  it  is  de.Mirahle  that  the  York  and 
Antwerp  Rules  of  General  Average  he  carried  into  operation. 

"  2.  That  in  the  opinion  of  this  nieetitic?,  the  most  effectual  mode  of  pro- 
cedure will  be,  by  a  geneml  agreement  on  the  part  of  shipowners,  merchants, 
and  underwriters,  to  insert  in  bills  of  lading  and  charter-parties  the  words 
*  General  Averajje,  if  any,  payable  ticcording  to  York  and  Antwerp  Rules  ; ' 
and  in  policies  of  insurance  to  add  to  the  foreign  general  average  clause  the 
words  *or  York  and  Antwerp  Rules,*  so  that  the  clause  will  run  thus: 
'  General  Average  payable  as  per  foreign  adjustment  (or  custom),  or  York  and 
Antwerp  Rules,  if  so  made  up.' 

"  3.  That  a  definite  date  should  he  fixed  for  the  proposed  change  :  and  the 
dat€  recommended  by  this  conference  is  the  1st  of  January  1879. 

"4.  That,  concurrently  with  these  steps,  communications  shall  be  opened 
with  her  Majesty's  Government,  throuj^h  the  Board  of  Trade  or  otherwise,  in 
view  of  ultimate  legislation  in  tliis  and  other  countries. 

"  5.  That  a  central  committee  be  appointed  to  carry  out  the  above  resolutions 
in  concert  with  the  several  local  cornmittees  existing  or  which  may  hereafter  be 
formed,  and  "with  the  council  (»f  the  *  Association  for  the  Reform  and  Codifica- 
tion of  the  Law  of  Nations,'  and  to  take  steps  towards  raising  funds  to  meet 
the  necessary  expenses:  this  committee  to  consist  of  Messrs.  Henry  John 
Atkinson,  London  ;  Laurence  R.  Bailey,  Liverpool ;  E.  H.  Capper,  Cardiff ; 
John  Corry,  Belfast;  Robert N.  Dale,  Liverpool  ;  John  T.  Danson,  Liverpool; 
John  Glover,  London  ;  Richard  Lowndes,  Liverp<H)l ;  G.  Luckley,  Newcastle- 
on-Tyne  ;  James  Park,  London  ;  E.  E.  Wendt,  London  ;  John  Williamson, 
Liverpool.    With  power  to  add  to  their  number. 

''At  a  meeting  of  the  above-named  conmiittee,  Mr.  John  Glover  was 
appointed  chairman,  and  Mr.  Richard  Lowndes  secretary. 

"  The  changes  which  the  adoption  of  the  York-Antwerp  Rules  will  introduce 
into  the  English  practice  are  the  following  : — 

"1.  No  jettison  of  cargo  laden  on  a  ship's  deck  will  be  admitted  into 
general  average. 

"This  is  already  the  general  rule  here,  but  wood  goods  have  been  admitted 
as  an  exce]>tion  to  a  certain  extent — that  is  to  say,  a  jettison  of  timber  or  deals 
from  deck  is  treated  as  a  *  general  contribution '  between  those  parties  who  have 
expressly  agreed  to  the  shipiiient  on  deck.  This  exception  it  is  proposed  to 
abolish.* 

"  The  result  will  be,  that  phippers  of  cargo  on  deck  will  recover  a  loss  by 
jettison  direct  from  their  underwriters,  provided  the  cargo  is  insui-ed  with  the 
clause  *  in  and  over  all.'  In  like  manner,  the  loss  of  freight  will  be  recovereil 
direct  from  the  underwriter  on  freight,  if  there  is  such  a  clause  The  clause 
*  in  and  over  all '  is  at  present  usually  insertcil  in  policies  on  wood  goods  and 
their  freight. 

**  2.  When  a  ship  is  for  the  common  safety  taken  into  a  port  of  refuge,  not 
merely  the  pilotage  and  port  chaigiH  inciiri'e/l  in  going  into,  but  likewis^e  those 
coming  out  of  suclwport,  will  be  admitted  into  j;eneral  average. 

**  At  present  the  expense  of  going  in  is  admitted,  whilst  the  corresponding 
ex)iense  of  coming  out  again  is  customarily  excluded.  In  this  resi>cct  the  pre- 
sent English  i>ractice  differs  from  that  of  every  other  country. 

•*  3.  When,  at  such  port  of  refuge,  it  becomes  necessary  to  dischnige  cargo  in 
onler  to  repair  the  ship  or  for  other  purposes  connected  with  the  completion  of 
the  voyage,  not  merely  the  expense  of  taking  the  car^'o  out  of  the  ship,  but 
likewise  the  cost  of  warehousing  and  putting  it  back  in  the  ship,  will  be 
admitted  into  general  average. 
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*^  At  present  the  expense  of  taking  it  «ut  ia  so  admitted^  but  the  ivaiebonae 
rent  is  made  a  special  charge  on  the  caigo  and  the  cost  of  reloading  a  special 
chaige  on  the  freight  In  this  respect,  as  in  the  former,  the  present  English 
practice  differs  from  that  of  every  other  country. 

<'  4;  The  wases  and  keep  of  the  crew,  during  the  vessel's  stay  in  snoh  port 
of  refoge,  will  oe  admittea  into  general  average^ 

'*  This  is  the  rule  in  most  other  countries.  There  is  no  doubt  that  this  item 
forms  a  serious  part  of  the  loss  actually  incurred  through  bearing  up  for  a  port 
of  refuge ;  and,  in  cases  where  such  bearing  up  has  saved  the  ship  and 
cargo  from  the  risk  of  total  loss,  it  seems  to  )>e  contrary  to  principle,  as  well  as 
impolitic,  to  throw  this  loss  on  the  shipowner. 

^  These  are  the  only  changes  in  English  practice.  The  remainder  of  the 
York- Antwerp  Rules  refer  to  matters  in  which  the  foreign  practices  are  (when 
these  rules  are  adopted)  to  be  assimilated  to  ours. 

'^  This  committee  recommend  that  the  utmost  publicity  be  given  beforehand 
to  the  proposed  change,  particularly  that  shippers  of  oaigo  may  understand 
what  is  intended,  and  may  have  timely  warning  to  arrange  for  the  insertion  of 
the  necessary  clause  in  their  policies  of  insurance. 

"  For  this  purpose  it  is  proposed  that  those  shipowners  who  intend  to  avail 
themselves  of  the  new  rules,  and  those  underwriters  or  representatives  of 
insurance  companies  who  are  ready  to  admit  the  new  clause  into  their  policies, 
should  be  invited  to  join  in  an  announcement  of  their  intention,  in  oider  that 
the  same  may  be  generally  circulated. 

"  John  Gloteb,  Chairman, 

**  Richard  Lowkdeb,  Secretary." 

£nglish  and  Scottish  Criminal  Law, — In  a  recent  number  of  the 
Law  Magazine  and  Review  there  is  an  interesting  article  on  "Crimi- 
nal Procedure  in  Scotland:  its  Lessons  for  England,"  by  Mr. 
Alexander  Robertson,  barrister-at-law.  After  discussing  the  prin- 
cipal points  of  difference  in  the  procedure  of  the  two  countries,  the 
writer  comes  to  the  following  conclusions:  (1)  That  coroners  in 
England  should  be  lawyers,  paid  and  appointed  by  the  Crown,  and 
that  they  should  undertake  the  preliminary  investigation  of  all 
offences  to  be  tried  at  the  Central  Criminal  Court,  or  on  Circuit  or 
at  the  Quarter  Sessions ;  (2)  that  a  Crown  office  for  public  prose- 
cutors should  be  instituted ;  (3)  that  the  Bar  of  each  Circuit  and 
the  Incorporated  Society  of  Solicitors  in  England  should  appoint 
certain  of  their  members  to  act  gratuitously  for  the  poor ;  (4)  that 
grand  juries  should  be  abolished ;  (5)  that  the  jurisdiction  of  the 
Justices  should  be  greatly  limited ;  (6)  that  the  prisoner  ought  to 
be  allowed  to  give  evidence  on  oath ;  (7)  that  previous  convictions 
should  be  proved  in  leading  the  evidence ;  ^8)  that  all  depositions 
should  be  abolished;  (9)  that  the  verdict  of  a  majority  of  a  jury 
should  be  accepted;  (10)  that  judges  be  empowered  to  find,  if  they 
think  fit,  private  prosecutors  liable  for  all  costs;  (11)  that  the 
public  be  excluded  from  the  trial  of  all  indecent  offences;  (12) 
that  a  criminal  court  of  appeal  should  take  the  place  of  the  present 
court  of  Crown  cases  reserved ;  (13)  that  a  code  of  Criminal  Law 
should  be  drawn  up  for  the  United  Kingdom,  and  that  the  various 
jurisdictions  should  be  brought  into  harmony  and  placed  on  the 
same  footing.   These  suggestions,  with  perhaps  the  exception  of  the 
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sixth  and  seventh,  seem  valuable  and  practioal.  There  is,  however, 
much  to  bejsaid  against  the  expediency  of  allowing  a  prisoner  to 
give  evidence  on  oath  in  his  own  case :  prisoners  who  refused  to  do 
this  would  infallibly  be  considered  in  an  unfavourable  light  by  the 
jury ;  besides,  it  would  be  a  direct  inducement  to  perjury.  With 
regard  to  the  time  when  previous  convictions  ought  to  be  proved, 
we  have  always  considered  the  English  system  to  be  a  better  one 
than  our  own.  The  jury  have  really  no  interest  in  knowing  whether 
or  not  the  prisoner  has  been  previously  convicted :  that  is  a  matter 
for  the  consideration  of  the  judge  in  passing  sentence.  We  recom- 
mend, however,  the  perusal  of  Mr.  Eobertson's  article  to  our  readers. 

Admission  to  the  Bar  in  Englamd  and  Ireland, — The  Benchers  of 
King^s  Inns,  Dublin,  have  received  from  those  of  the  committee  of 
the  four  London  Inns  of  Court  a  very  palpable  snub.  The  Irish 
benchers  proposed  to  admit  English  barristers  to  practise  at  the 
Irish  Bar  on  payment  of  the  necessary  fees,  and  on  condition  of  a 
similar  reciprocity  being  extended  to  Irish  barristers  desiring  to 
practise  in  England.  The  English  committee  declined  the  offer 
peremptorily.  As  to  the  proposal  itself,  we  think  it  was  injudicious. 
It  is  far  more  likely  that  English  barristers  would  be  brought  over 
here  in  large  cases  than  that  Irish  barristers  would  be  brought  over 
in  proportionate  numbers  to  England,  owing  to  the  inveterate  pre- 
judice against  everything  Irish  which  exists  across  the  wat^r.  JVom 
another  aspect  also  we  do  not  regret  that  the  proposal  has  fallen 
through.  It  would  have  been  a  step  in  the  direction  of  the  long- 
contemplated  absorption  of  the  Irish  judiciary  in  the  English,  and 
the  transference  of  appeals  to  England.  We  think  that  the  Irish 
Bench  and  Bar  should  use  eveiy  exertion  to  maintain  and  assert  its 
separate  independence.  The  Irish  benchers  have  now  an  oppor- 
tunity of  legitimately  doing  so.  An  old  law  requires  that  students, 
before  being  called  to  the  Irish  Bar,  must  keep  a  certain  number  of 
terms — ^that  is  to  say,  eat  a  certain  number  of  dinners  at  one  of  the 
London  Inns  of  Court,  in  addition  to  paying  certain  fees  in  London. 
There  is  no  shadow  of  justification  for  this  regulation.  There  is  no 
pretence  that  any  advantage  in  the  way  of  legal  education  or  other- 
wise is  gained  by  the  Irish  student  thereby.  It  entails  upon  him 
or  upon  his  friends  a  heavy  and  utterly  useless  expenditure,  and, 
now  that  continuous  attendance  at  lectures  is  required,  is  besides  a 
very  practical  inconvenience.  We  do  not  know  that  the  rule, 
which  is  based  on  an  old  ante-Union  statute,  could  be  abrogated  by 
the  Benchers  of  King's  Inns  themselves.  But  if  not,  they  could 
easily  have  a  clause  introduced  for  the  purpose  in  the  Bar  Educa- 
tion and  Discipline  Bill,  which  will  be  reintroduced  next  session. 
If  the  English  benchers  will  not  recognise  barristers  called  under 
their  regulations,  surely  they  will  not  continue,  if  they  can  help  it, 
to  compel  Irish  students  to  go  to  London  for  no  earthly  purpose  but 
to  fill  the  cotters  of  the  London  Inns  of  Court. — Freeman  s  Journal. 
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A  Hard-worked  Q^czoZ.— Sir  Jolm  Holker  has  been  discoursing 
to  an  agricultural  audience  at  Clitheroe  on  the  advantages  of  the 
position  of  a  farmer  and  the  disadvantages  of  the  position  of  a  law 
officer.  "  As  to  the  Attorney-Generalship/'  he  is  reported  to  have 
remarked,  "  he  would  say  very  little  about  it.  It  was  not  altogether 
a  bed  of  roses.  He  made  some  money  out  of  it,  and  he  thought  he 
earned  it  very  well,  for  he  worked  all  hours.  He  was  required  to 
do  a  great  deal  of  work,  and  some  of  it  for  nothing."  He  "  very 
much  doubted  whether  being  member  for  *  proud  Preston '  would 
ever  make  his  fortune,"  and,  in  short,  Sir  John  was  rather  unusually 
lugubrious.  He  is  not  without  precedent  for  his  complaint  in  the 
evidence  given  by  a  predecessor  in  the  office,  who  stated  before  the 
Legal  Business  Committee  in  1875  that  the  law  officers  had,  under 
the  system  then  in  vogue,  to  deal  "  with  cases  for  opinions  and 
reports,  amounting  in  number  to  over  600  in  the  year  for  the  dif- 
ferent Government  departments,  without  receiving  any  remunera- 
tion for  them  beyond  the  salary;"  and  it  need  hardly  be  said  that 
not  a  few  of  the  roses  have  slipped  from  the  bed  of  the  Attorney- 
General.  At  one  time,  according  to  Lord  Campbell,  a  seat  was  in- 
variably found  for  the  Attorney-General  by  the  Treasury  at  the 
fixed  price  of  £500 ;  he  was  formerly  paid  for  attending  Cabinet 
Councils  and  the  Home  Office  (see  the  Beport  on  Legal  Business, 
p.  20),  and  Lord  Campbell  says,  in  his  "  Lives  of  the  Chancellors," 
that  he  had  himself,  when  Attorney-General,  received  presents  of 
tea  from  the  East  India  Company,  and  sugar-loaves  from  the  cor- 
poration of  Kingston-upon-Hull. — Solicitors'  Journal. 

T/ie  Human  Bar, — The  Standard  thus  speaks  of  the  Bar  in 
Kussia :  "  The  Bar  is  to  this  day  far  behind  in  its  standard  of  profes- 
sional honour  and  dignity.  A  system  obtains  of  bargaining  direct 
with  the  client  on  the  *  payment  by  results '  principle.  In  criminal 
cases  the  prisoner  will  agree  to  pay  his  counsel  three  or  four  times 
as  much  if  he  secures  him  an  acquittal,  and  the  counsel  takes  good 
care  to  get  a  large  part  of  this  money  in  advance.  A  barrister  will 
even  descend  to  frightening  his  client  by  exaggerated  statements  of 
the  danger  he  is  in,  and,  further,  will  not  scruple  to  demand,  also 
in  advance,  payments  for  *  secret  purposes,'  that  is,  for  bribing  in- 
fluential officials.  Indeed,  the  Bar  in  Bussia  is  mercenary  and 
rapacious;  and,  as  the  division  of  duties  recc^ised  in  England 
between  the  solicitor  and  the  barrister  is  not  known  in  Bussia, 
sliai-p  counsel  are  brought  face  to  face  with  their  unhappy  clients, 
and  take  the  measure  of  their  means  and  ignorant  credulity.  The 
l»arrister  regulates  his  fees  in  much  the  same  way  as  an  advertising 
quack  doctor  would  do,  and  carries  on  the  action  or  cure  in  the 
lowest  commercial  spirit." 

[This  may  be  true  in  some  instances,  but  we  believe  that  there 
are  not  a  few  members  of  the  Kussiau  Bar  who  would  do  honour  to 
the  profession  in  any  country.     Of  coarse  the  Provincial  Bar  in  a 
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country  like  Russia  canuot  be  expected  to  attain  to  a  very  high 
standard. — Ed.,  J.  of  J^ 

We  may  direct  the  attention  of  our  readers  to  a  letter  which  ap- 
pears in  our  pages  this  month  from  Mr.  Stewart,  of  Dunedin,  relatiug 
to  the  formsdities  requisite  to  the  due  verification  in  New  Zealand 
of  deeds  executed  in  Scotland. 

Institute  of  IjUematimutl  Law. — This  Association  met  recently 
at  Paris,  and  discussed  various  questions  relating  to  the  Law  of 
Nations.  We  may  mention  that  M.  Bivier  succeeds  M.  Solin- 
Jacquemyns  as  secretary. 

Prison  Congress. — ^The  second  International  Prison  Congress  re- 
cently held  its  sittings  at  Stockholm.  The  principal  subjects  under 
discussion  were  Penal  Legislation,  Prisons  and  Penitentiaries,  Ke- 
formatories  and  Preventative  Institutions,  Punishments,  etc. 


^^ht  Scottish  |CaU)  iWagasinc  anb  Sheriff  Court  ^cporUr. 


SHERIFF  COURT  OF  PERTH. 
Sheriff  Babclay. 

Principal  and  Agent. — An  English  house  had  dealt  lai^gely  with  an  agent 
in  Dundee  in  transactions  of  jute,  and  a  large  balance  arose  against  the  £^nt. 
On  the  bankruptcy  of  a  fanner,  the  agent  cave  him  up  as  his  principal,  ami  a 
claim  being  made  on  the  bankrupt  estate,  tne  trustee  rejected  the  claim  ;  and 
on  an  appeal,  the  Sheriff,  after  proof,  affirmed  the  trustee's  deliverance  by  the 
annexed  interlocutor. 

^^  Perth f  llth  July  1878.— Having  heard  parties'  procurators,  and  made.avi- 
zandnm  with  the  process  and  proofs,  Finda  as  matter  of  fact  that  the  appellants 
have  flailed  to  estaolish  facts  and  circumstances  so  as  in  law  to  fix  liability  on 
the  bankrupt  estate  of  Frederick  William  Cottrell  for  the  claim  sought  to  be 
ranked  on  the  estate  or  any  part  thereof.  Therefore  dismisses  the  appeal : 
Affirms  the  deliverance  of  the  trustee  :  Finds  the  appellants  liable  in  expenses^ 
and  remits  the  account,  when  lodged,  to  the  auditor  to  tax. 

*^  Hugh  Barolat. 

"  Note, — In  the  Record  and  at  the  debate  the  appellants'  solicitor  argued  the 
case  on  a  twofold  aspect — Ut^  That  Cottrell  was  principal,  and  Stewart  his 
agent ;  or,  2ni,  That  me  speculations  from  which  tne  claim  arose  were  of  the 
nature  of  a  joint  adventure,  and  that  both  were  in  law  jointly  and  severally 
liable.  The  affidavit  does  not  fairly  raise  either  of  these  grouncl<^  of  liability, 
but  is  grounded  on  the  assumption  that  Stewart  had  guaranteed  the  solvency 
of  Cottrell  the  bankrupt  But  be  this  as  it  may,  the  proof  supports  neither 
ground  of  liabilitv. 

"  It  was  argued  that  Stewart  being  a  commission  agent,  there  was  a  presump- 
tion that  he  acted  for  a  third  party.  But  it  appears  in  evidence  that  he  was  a 
salaried  servant  to  a  commission  agent,  and  therefore  any  such  business  must 
have  been  clandestine.  On  the  opposite  side,  Cottrell  was  a  farmer,  and  there- 
fore there  is  no  presumption  Uiat  he  cultivated  any  other  field  of  enterprise. 
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No  doubt  it  ifi  proved  t)mt  he  did  speoalate  in  Stocks,  but  there  in  no  evidence 
that  he  did  bo  in  manufaictured  goods.  It  is  perhaps  not  at  all  Strang  -tliat 
the  name  of  Cottrell  was  not  disclosed  to  the  appellants.  But  it  isTery  strange 
that  no  record  or  any  the  least  scrap  of  paper  has  been  recovered  tosliowti«n9- 
actions  of  so  great  amount.  Suppose  there  vros  nroof  that  Cottrell  did  advance 
his  friend  Stewart  the  small  sUni  of  £100,  and  tfiat  with  the  view  of  the  appel- 
lants' speculations  <^'  nearly  ;C6000  in  extent^  this  would  not  in  any  ^^y  rexmefr 
him  liable  in  the  consequences  of  these  haitordotts  speculations.  I'his  advance, 
for  which  no  voucher  has  been  shown,  might  have  been  a  ioauy  and  hence  the 
desire  of  the  borrower  to  show,  by  letters  and  telegrams  -to  the  lender^  that  bde 
money  was  likely  to  be  returned.  The  correspondence  between  Stewart  and 
die  appellants  is  very  suspicious.  Whilst  it  reflects  no  small  honour  on  the 
appellants,  it  acts  ver}'  differently  on  Stewart,  who  appears  anxious  to  escape 
by  giving  up  the  bankrupt,  after  his  insolvency,  as  a  scape-goat  Snppoae  that 
the  speculations  had  turned  out  profitable,  as  they  were  sadly  the  reverse, 
Cottrell  or  his  trustee  could  not,  on  such  evidence  as  has  been  laid  before  the 
Sheriff,  have  insisted  on  receiving  the  profit  on  paying  Stewart  his  one  per 
cent.  It  could  not  be  so  maintained,  and  it  must  equally  be  held  that 'the 
appellants  have  no  claim  on  Cottrril  or  his  estate.  The  account  No.  5  a&xcia 
a  melancholy  specimen  of  rash  and  reckless  speculations  persisted  in  for  a  sfMioe 
of  time,  with  the  result  of  about  a  sixth  part  of  the  capital  lost  H.  K** 
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PROPERTY  IN  UNGATHEREP  ICE  IN  STREAM  NOT 

NAVIGABLE, 
New  York  Sl^frbmb  Court,  Ulster  CiRcniT.-~January  1878.         , 

Myer  v.  fVhitaker, — S.,  who  had  built  a  dam  on  a  stream  on  his  own  land, 
obtained  by  grant  from  0.,  a  separate  owner  above  him,  the  right  to  oveiflow 
the  land  of  0.  without  any  limitation  as  to  the  use  of  the  waters  held  back  by 
the  dam.  HMy  that  S.  or  his  vendee  was  entitled  to  the  ice  formed  in  the 
water  overflowing  the  lands  of  0.,  and  could  recover  the  value  of  the  ice  taken 
therefrom  by  a  third  person  permitted  by  0.  to  take  aueb  ice.  MardutU 
V.  Peten,  12  How.  Pr.  218,  overruled.  Plaintiff  who  had  purchased  from  8. 
the  right  to  take  from  the  pond  formed  by  the  dam,  upon  an  occasion  of  high 
water  fastened  the  ice  by  chains  so  that  it  did  not  escape,  which  it  otherwise 
would  have  done : — HM,  that  plaintiff  had  actual  possession  of  the  iee,  and 
such  possession  was  entitled  to  protection. 

Action  to  recover  the  value  of  ice  taken  by  defendants  Whitaker  and  Finger. 
The  facts  appear  in  the  opinion.  Peter  Gam^ine^  for  plaintiff.  Thtf}dan  B, 
Oateey  for  defendants. 

Webtbrook,  J.— This  action,  which  was  <me  for  the  recovery  of  the  value  of 
certain  ice  taken  from  a  pond  caused  by  a  dam  across  the  Esopus  creek,  in  the 
town  of  Saugerties,  Ulster  county,  was  a  trial  by  the  Court  without  a  jury. 
On  such  trial  the  following  facts  were  established  : — 

The  Esopus  creek  is  a  natural  running  stream  of  water  emptying  into  the 
Hudson  river  at  Saugerties  aforesaid.  About  the  year  1826  or  1827  a  dam 
twenty-eight  feet  in  height  was  built  across  it,  and  has  ever  since  been  main- 
tained, which  ponils  and  flows  back  the  waters  of  the  stream.  One  Joseph  B. 
Sheflield,  at  the  time  of  the  occurrence  of  the  events  out  of  which  this  suit 
originate,  was  aud  is  now  the  owner  <^  the  land  upon  which  the  dam  rests, 
and  also  was  the  owner  of  all  the  land  covered  by  the  waters  of  the  pond, 
except  a  small  part  thereof,  which  belonged  to  the  Overbagh  family.  That 
family,  however,  by  deed  dated  April  24,  1841,  for  the  coii8idenitio&  of 
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#5750  had  conveyed  to  the  (i^ntor  of  Sheffield  ^the  i'i);ht,  privilege,  and 
liberty  to  overflow  bo  much  **(  the  said  land^,  falls,  aud  water  privileges 
above  mentioned  as  are  now,  or  at  any  time  hereafter  may  be,  overflowed  oy 
means  of  the  said  dam  across  the  £^o{>us  in  the  vear  above  mentioned^  or  by 
any  other  dam  whkh  may  be  erected  in  place  of  said  dam.'*  The  recitals  in 
the  deed  show  that  the  dam  was  erected  during  the  years  1826  and  1827,  and 
the  waters  by  means  thereof  had  overflowed  the  hu&da  of  the  grantors,  ^d 
rendered  valueless  to  them  certain  falls  in  the  stream. 

In  February  1876  the  firm  of  Myer  &  Bosepaugh,  of  which  the  plaintiff  is 
the  survivor,  purchased  all  the  ice  in  the  pond,  formed  and  to  be  formed — 
there  being  s(»ine  reservations  which  are  not  material  to  be  stated — from 
Joseph  B.  SheffiehL 

Previous  to  the  gathering  of  the  ice  from  the  ppnd,  a  freshet  occurred  in  the 
Esopus  creek,  which  carried  out  of  the  pond  a  large  xiart  of  the  ice  formed 
therein,  and  loosened  that  which  was  in  controversy  in  this  action  from  the 
shore,  and  would  probably  have  swept  this  out  also,  had  not  the  pkiutilfs,  by 
holes  cut  therein,  fastened  it  to  the  shore  and  thus  detained  it 

lee  during  the  winter  of  1876  was  comparatively  scarce  and  valuable.  The 
plaintiffs  had  a  contract  for  all  tlie  ice  in  the  pond  at  $1*75  per  ton  stacked, 
and  the  cost  of  stacking  and  cutting  was  about  half  that  sum,  leaving  a  profit 
or87i  cents  per  ton. 

After  the  plaintiffs  had  commenced  to  remove  and  gather  the  ice,  the 
defendants  went  to  the  part  of  the  pond  over  the  Overliat^h  lands,  by  permis- 
sion from  such  family,  aud  cut  a  laige  quantity  uf  ice  thei'eon  against  the  for- 
bidding of  the  plaintiffs,  and  in  spite  of  such  forbidding  opened  a  canal  or 
channel  across  the  pond,  and  over  that  part  of  it  which  was  u))on  tho  land  to 
which  Shefiield  had  title,  and  floated  tne  ice  so  cut  bv  them  throu<{h  such 
canal  or  channel,  and  gathered  aud  sold  the  same  in  the  New  York  market. 
For  the  value  of  the  ice  so  taken  by  the  defendants  a  recovery  is  sought  in  this 
action. 

As  the  firm  of  Myer  &  Rosepaugh,  of  which  plaintiff  is  the  survivor,  claims 
nnder  a  purchase  from  Joseph  B.  Sheffield,  the  first  question  which  this  case 
presents  is  :  What  right  of  property,  if  any,  did  bheflield  have  in  the  ice  cut 
and  removed  by  the  defendants  i  The  water  from  which  the  ice  was  formed 
was  ponded  and  gathered  b^  him  for  his  own  use.  He  owned  the  dam  which 
ponued  and  held  them,  which  was  located  upon  his  own  property.  All  the 
land  nnder  the  water  of  the  pond  was  his,  except  a  small  part  thereof  owned 
by  the  Overbagh  family,  and  upon  and  over  that  part  of  tne  land  he  held,  by 
purchase  as  the  owner  thereof,  the  right  to  flood  and  to  hold  the  water.  In  a 
basin  then,  formed  mostly  out  of  his  own  laud  and  in  part  out  of  the  land  of 
■another,  the  richt  to  use  which  for  that  purpose  had  been  purchased  for  a 
valuable  consideration  from  the  owner,  Mr.  Sheffield  had  gathered  a  la^ 
bodv  of  water  for  his  own  use  and  benefit.  The  manner  of  its  use  and  the 
mode  of  its  application  to  his  own  use  was  not  restricted  by  auv  deed,  convey- 
ance, or  title  which  he  held,  nor  by  any  rule  of  law  except  tne  general  one^ 
that  the  flow  of  a  natural  stream  shall  not  be  so  obstructed  as  to  deprive 
owners  below  of  the  beneficial  use  and  enjoyment  of  the  stream  and  its  flow. 
So  long  as  such  owners  below  were  not  interfered  with,  Mr.  Shefiield,  as  the 
former  and  owner  of  the  basin  which  held  tho  water,  had  tlie  right  to  use  such 
water  for  his  own  profit ;  he  could  use  its  momentum  to  propel  machinery,  and 
let  that  right  to  otners ;  he  could  use  the  water  for  domestic  and  farming  pur- 
poses, and  could  let  and  rent  that  right  to  others.  All  these  consequences 
follow,  it  seems  to  me,  from  his  act  of  appropriation  and^thering  them.  The 
land  basin,  or  vessel  which  held  them,  was  his  as  owner  in  fee  or  as  owner  for 
use.  Bv  liis  dam  he  had  filled  that  basin  or  vessel,  and  the  water  thus 
gathered  or  held  therein  was  his^  subject  only  to  the  exception  that  the  bene- 
ficial enjoyment  of  owners  below  should  not  be  interfered  with,  just  as 
much  as  if  he  had  gathered  them  for  his  own  use  and  benefit  into  a  tank  or 
cistern  which  had  b^  constructed  for  that  purpose;    The  right  to  use  and  to 
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sell  the  water  in  its  liquid  fonn  is  only  a  part  of  his  right.  When  the  form  of 
the  water  changed  hy  cold  into  ice,  Mr.  Sheffield  had,  it  Beems  to  me,  the  right 
to  use  it  in  its  congealed  form,  and  the  same  right  to  sell  it  and  permit  it  to  be 
gathered  before  it  returned  to  its  liquid  state,  as  he  had  to  use  and  dispose  of 
it  when  in  the  latter  condition.  There  can  be  no  difference  as  to  his  rights 
growing  out  of  the  state  of  the  water. 

All  this  appears  so  elementary  and  clear,  and  so  plainly  deducible  from 
principles  long  established,  as  to  be  scarcely  worthy  ot  argument,  were  it  not 
for  the  case  of  Marshall  v.  Peters  (12  How.  1^.  218),  upon  which  the  defendants 
rely.  In  that  case,  which  was  very  similar  to  this,  a  Judge  (Emott),  for  whose 
learning  and  integrity  I  have  a  profound  respect,  held  that  the  party  purchasing 
ice  from  the  owner  of  a  poud  could  not  have  an  injunction  against  a  trespasser 
who  undertook  to  remove  it.  If  the  refusal  to  allow  the  injunction  to  continue 
had  been  put  upon  the  ground  that  the  plaintiff  had  an  ade^^uate  remed}'  at 
law,  and  the  insignificant  value  of  the  ice  in  controversy,  the  decision  would 
not  apply  to  the  case  before  us.  The  learned  Judge,  however,  goes  further,  and 
states  principles  and  reasons  for  his  conclusions,  which,  if  they  are  sound,  con- 
trol this  cause.  Examination  and  reflection  compel  me  to  dissent  from  the 
opinion  rendered  in  the  cose  cited,  and  the  reasons  therefor  will  now  be 
stated. 

The  Judge  (pages  222  and  223)  says :  "  But  it  is  quite  as  far  from  being 
true,  that  Mr.  Lent  is  the  owner  of  the  water  in  this  pond,  or  that  it,  or  the 
ice  formed  from  it,  is  his  absolute  property.  The  water  in  a  running  stream 
can  never  become,  in  any  such  sense  as  was  claimed  on  the  argument,  the  pro- 
perty of  a  riparian  proprietor,  even  if  he  owns  both  banks,  and  the  stream 
passes  througn  his  lands.  All  the  property  that  a  man  can  acquire  in  flowing 
water  is  a  right  to  its  use.  He  may  have  a  certain  right  of  property  in  it,  but 
the  water  itself  is  not  propertv.  He  has  a  right  to  its  natural  flow  and  to  use 
it  for  his  cattle,  or  his  household,  or  upon  nis  mill-wheels.  But  he  cannot 
stop  its  current,  nor  direct  its  flow,  nor  increase  or  diminish  it  in  any  appreci- 
able quantity.  He  must  allow  the  waters  to  pass  out  of  his  handCs  as  they 
enter  them,  and  his  only  right  is  a  right  to  use  them  as  they  flow." 

The  error,  with  deference  it  is  said,  which  the  learned  J  udge  makes,  is  the 
over-statement  of  a  general  proposition,  and  the  want  of  a  proper  application 
of  certain  qualifications,  the  existence  of  which  he  recognised,  to  the  general 
rule  which  he  asserts,  and  upon  which  his  decision  is  founded.  It  may  be 
true,  as  he  says,  that  the  possessor  of  the  mill-pond  is  not  the  ^  owner  of  the 
water,"  and  the  same  is  not  "  his  absolute  propertv,*'  provided,  the  Judge 
means,  that  the  owner  of  the  pond  does  not  own  absolutely^  and  exclusively  M 
the  water  therein.  This,  of  course,  must  be  true,  for  if  it  were  not,  the 
riparian  owner  above  could  use  the  entire  water  of  the  stream,  and  thus  pre- 
vent its  natural  flow  and  beneficial  enjoyment  by  the  owners  below.  It  is 
also,  however,  true,  and  this  the  Jud^e  admits  when  he  says  **  he  may  use  it  for 
his  cattle,  or  his  household,  or  upon  his  mill-wheels,"  though  he  fails  to  give  it 
weight,  that  the  owner  has  the  absolute  property  in  the  use  of  the  water  as  it 
flows,  not  only  in  the  application  of  its  momentum,  but  also  in  its  removal 
from  the  stream  for  consumption,  provided  the  usefulness  of  the  stream  to  the 
owners  below  is  not  impaired.  And  it  follows  from  this  concession,  because  it 
is  one  of  the  rights  of  absolute  property,  that  if  such  ownership  as  has  been 
described  is  in  one  man,  that  he  may  convey  the  right  he  thus  owns  to 
another,  the  buyer  taking  it  with  the  same  limitations,  that  the  title  which  he 
acquires  to  the  water,  liquid  or  solid,  is  subordinate  to  the  rights  of  owners 
^moWf  which  must  not  be  interfered  with.  To  this  extent  then  there  is  abso- 
lute ownership  in  water — or  its  use,  if  that  expression  be  ])referred — which  the 
learned  Judge  concedes.  Having  made  this  concession,  it  seems  to  me  that 
his  statement,  that  there  can  be  no  '*  absolute  property  in  the  water  of  a  pond, 
or  the  ice  formed  from  it,"  is  too  broad  if  applied  to  all  the  water,  and  is  not 
limited  in  meaning  as  the  Judge  in  his  general  argument  seems  to  admit.  It  is 
too  broad,  because  the  right  to  use  the  water  for  domestic  purposes,  or  to  sell 
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it  for  his  own  profit,  and  take  it  from  the  pond,  and  from  the  general  flow  for 
these  purposes,  subject  only  to  the  exception  in  favour  of  ownei-s  below,  before 
stated,  bein^  conceded,  it  follows  that  the  owner  has  some  absolute  property  in 
the  water — in  its  normal  state  or  when  frozen — which  be  needs,  and  which  is 
capable  of  being  enforced  against  one  who,  without  right,  deprives  the  owner 
of  its  use  or  of  his  gains  from  a  sale.  If  as  against  such  owner  and  his  needs, 
the  stranger  can  take  some,  he  may  take  all,  and  the  ponder  of  the  watei^ 
would  have  no  rights  which  the  law  can  protect.  If  the  Judge  had  borne  more 
clearly  in  mind  the  extent  of  absolute  property  in  water  which  may  exist,  and 
of  his  concessions,  he  could  not  have  held  that  the  congealed  water  which  the 
owner  needed  for  his  own  profit,  and  wbich  did  not  interfere  with  the  natural 
flow  of  the  stream,  nor  with  the  beneficial  enjoyment  tliereof  by  riparian  pro- 
prietors below,  could  be  removed  by  a  mere  naked  wrong-doer  at  pleasure. 
This  conclusion  I  regard  as  unsound,  and  is  entirely  at  war  with  other  adjudi- 
cations and  principles  which  will  now  be  referred  to. 

In  Mill  River  JvooUen  Manufacturing  Co,  v.  SmiUi  {24  Conn.  462)  it  was  held 
"  that  owners  of  the  water  of  a  mill-pond  ovm  the  ice  formed  upon  it,  and  the 
riparian  proprietors  had  no  right  as  owners  of  the  soil  to  remove  it." 

In  State  v.  Fottmeyer  (33  Ind.  402  ;  also  reported  in  5th  American  Reports. 
224)  it  was  held — "  When  the  water  of  a  flowing  stream,  running  in  its  natiu-al 
channel,  is  congealed,  the  ice  attached  to  the  soil  constitutes  a  part  of  the  land^ 
and  belongs  to  the  owner  of  the  bed  of  the  stream,  who  has  the  right  to  pre- 
vent its  removal."  This  case  is  worthy  of  attention,  because  it  was  most  care- 
fully considered  and  elaborately  discussed.  It  had  been  to  the  Supreme 
Court  of  Indiana  once  before  upon  the  quashing  of  the  indictment.  The 
Court  then  held  the  indictment  good,  because  the  ice  might  have  been  taken 
from  a  pool  upon  the  land  of  the  owner,  and  therefore  refused  to  consider  or 
decide  whether  there  could  be  property  in  ice  formed  in  a  running  and  un- 
navigable  stream.  Upon  the  trial  of  the  indictment,  the  Court  below  held 
there  could  be  no  property  in  ice  formed  in  a  running  stream.  The  Court 
above  held  the  contrary,  and  reversed  its  judgment.  See  an  article  upon  this 
case  in  3  Albany  Law  Journal^  page  386. 

In  Elliot  V.  Fitchburg  Railroad  Co.  (10  Cush.  191),  in  Brown  v.  Brown  (30 
N.  Y.  519),  and  in  many  other  cases,  it  has  been  held  that  the  ponder  of  waters 
has  a  right  to  make  any  use  thereof  which  is  not  inconsistent  with  the  rights 
of  owners  below.  The  effect  of  this  doctrine,  which  is  identical  with  that 
stated  in  the  beginning  of  Uiis  opinion,  is  that  this  right  of  use,  which  may  be 
to  propel  machinery  for  domestic  purposes,  for  sale  and  for  hiie,  is  property  of 
which  the  owner  cannot  be  deprived  by  a  mere  wrong-doer.  If  owners  below 
are  interfered  with,  they  will  oe  protected  against  the  improper  or  wasteful 
use  of  the  water  by  the  owner  above,  but  as  against  all  others  who  are  strangers 
to  those  rights,  the  owner  of  the  pond  will  be  protected  in  the  enjoyment  of 
the  use  of  the  water,  whether  it  be  carried  to  his  mill  to  propel  his  machinery, 
to  his  house  or  bam  for  consumption,  or  to  the  property  of  others  to  whom  he 
sells  or  lets  it  for  like  use,  and  this  right  of  use  of  the  water  is  without  regard 
to  its  state  or  condition.  It  might  as  well  be  said  that  its  use  is  confined  to 
the  frozen  state  entirely,  as  to  say  it  is  confined  to  the  liquid  solely.  This 
principle,  so  long  and  well  settled,  must  control  this  cause. 

The  only  seeming  difficulty  which  this  case  has  presented  to  my  mind  grows 
out  of  the  fact  that  the  ice  in  controversy  was  taken  from  that  part  of  the  pond 
which  was  above  the  lands  of  the  Overbagh  property,  the  owners  of  which 
gave  permission  to  the  defendants  to  do  the  acts  complained  of.  Reflection, 
however,  satisfies  me  that  this  fact  cannot  prevent  a  recovery,  because, 

First,  The  defendants  not  only  removed  ice  from  that  part  of  the  pond 
which  was  upon  the  Overbagh  land,  but  against  the  forbidding  of  the  plaintifl' 
they  cut  a  channel  across  tne  entire  pond,  thus  removing  and  destroying  ice 
which  was  formed  in  that  part  of  the  pond  which  was  upon  the  SheflLeld  pro- 
perty, and  for  the  ice  thus  destroyed  at  least  there  must  be  a  recovery. 
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Second f  By  the  conveyance  of  the  Overba^h  family,  the  right  to  flow  back 
the  waters,  and  hold  them  in  the  pond  for  the  benefit  and  nse  of  the  owner 
thereof^  is  transferred,  and  that  nght  Mr.  Sheffield  now  ha&  There  was  no 
limitation  whatever  upon  the  use  to  which  the  ponder  could  put  the  waters, 
nor  any  reservation  whatever  to  the  Overbagh  fanrily  in  the  water.  -  In  short, 
the  effect  of  the  Overbagh  deed  was  to  enable  the  owner  of  the  right,  by  a  dam, 
to  mi^e  a  large  basin  to  hold  water  for  his  own  use  and  purposes.  Whatever 
rights,  if  any,  which  the  Overbagh  family  had  or  retained  in  the  water,  were 
subordinate  to  those  of  the  owner  of  the  right  to  pond.  Being  subordinate  to 
those  rights,  the  owner  of  the  pond  having  need  of  so  much  thereof  ajs  was 
frozen,  and  such  use  being  consistent  with  his  ownership,  as  we  ^ave  endea- 
voured to  show,  no  act  or  consent  given  by  any  of  the  Overbagh  family  could 
deprive  the  owner  of  the  ponded  water  of  the  use  to  which  he  had  applied  it 
This  very  principle  is  decided  in  MUl  Biver  Woollen  Manufacturing  Co.  v. 
Smith  (10  Conn.  462),  before  cited,  in  which  it  was  held  that  the  owner  of  the 
pond  as  against  the  owner  of  the  land  could  prevent  the  removal  of  the  ice. 
If  it  can  oe  done  because  the  owner  needs  the  water  in  its  liquid  form,  it  can 
be  done  when  the  owner  requires  and  needs  it  in  its  congealed  form.  The 'right 
to  pond  being  for  an  unspecified  purpose,  its  right  of  use  and  its  manner  of 
use  depend  upon  the  needs  of  the  owner,  to  which  all  other  rights  are  sub- 
ordinate. 

The  cause  has  thus  far  been  considered  upon  the  abstract  right  of  the  plain- 
tiff obtained  by  the  purchase  from  Sheffield,  and  our  conclusion  is  that  the 
action  can  be  maintamed  upon  that  ground  alone.  There  is,  however,  another 
view  which  is  worthv  of  attention.  After  the  purchase,  Myer  &  Rosepaugh, 
who  were  the  original  plaintiffs,  and  to  all  their  rights  the  present  plaintiff, 
as  survivor,  succeeds,  by  their  own  exertions  in  a  freshet  had  saved  the  ice  in 
controversy  from  being  lost.  By  anchoring  it  to  the  shore,  and  by  labour  per- 
formed thereon,  they  were  in  actual  possession  when  the  defendants  took  and 
converted  it.  If,  with  the  consent  of  Mr.  Sheffield,  the  plaintiffs  had  taken 
from  the  pond  a  quantity  of  its  water,  and  being  in  actual  possession,  the  de- 
fendants had  deprived  them  of  it,  could  the  plaintiffs  have  recovered  ?  '  And 
when  a  part  of  the  water  had  assumed  the  form  of  ice,  and  is  thus  separable 
from  the  rest  of  the  water,  and  in  that  form  capable  of  being  possessed  and 
held,  is  in  fact  thus  held  and  possessed  and  retained  in  position  for  removal, 
can  such  possession  be  taken  from  them  and  they  be  remediless  ?  That  which 
was  thus  possessed  by  them  and  taken  from  them  by  others  was  valuable  and 
can  be  recovered  for,  though  it  still  lay  in  the  pond  where  they  had  secured 
it  for  removal  and  stacking,  though  it  had  not  yet  been  actually  removed  or 
stacked.  All  the  possession  which  could  be  taken  had  been  taken,  and  what 
had  been  was  so  marked  and  visible,  and  exercised  over  and  toward  property 
capable  of  actual  possession,  that  in  such  possession  the  plaintiffs  should  be 
protected. 

The  concI^sion  is  that  the  plaintiff  is  entitled  to  judgment.  The  plaintiff's 
attomev  will  prepare  findings  which  will  be  settled  on  notice. — Albany  Law 
JoumaJL 


Nullity  op  Marriage. — Scottish  irregula/r  marriage — JResidence  in  Scotland — 
Rule  of  computation  of  time, — A.  and  B.,  who  were  lioth  domiciled  in  England, 
left  London  for  Scotland  on  the  evening  of  the  30th  of  June  1870.  They 
arrived  at  Edinburgh  between  five  and  six  o'clock  on  the  following  morning, 
the  1st  of  July,  and  they  lived  in  Scotland  until  the  21st  of  July,  on  which 
day,  about  1 1.30  a.m.,  they  contracted  an  irregular  marriage  by  declaration  before 
the  Registrar  at  Edinburgh,  By  19  &  20  Vict.  c.  96,  s.  1,  it  is  enacted  that  "  no 
irregular  marriage  contracted  in  Scotland  by  declaration,  acknowledgment,  or 
ceremony,  shall  be  valid  unless  one  of  the  parties  had,  at  the  date  thereof,  his 
or  her  usual  place  of  residence  there,  or  had  lived  in  Scotland  for  twenty-one 
days  next  preceding  such  marriage  :"—Heldf  on  the  construction  of  the  statute 

accordance  with  the  principles  of  Scottish  law,  that  the  parties  had  not  lived 
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the  prescribed  time  in  Scotland,  and  that  the  mamage  was  invalid.— Lai^ori 
V.  Daviesy  47  L.  J.  Rep.,  P.,  D.  &  A,  38. 

Marine  Insuranoib. — Policy — Gorutmction — Deviation. — In  an  action  on  a 
policy  of  insurance  on  four  steam-pumps  insured  for  a  voyage  on  a  salvage 
steamer,  "  at  and  from  A.  to  the  Alexandra  steamer  ashore  near  D.,  whi&t 
then  engaged  at  the  wreck,  and  until  again  returned  to  A.,''  it  was  proved  that 
during  the  return  voyage  the  steamer  Alexandra  was  obliged  by  stress  of 
weather  to  run  to  D.  for  refujire,  and  was  lost  with  the  pumps  on  board  before 
she  could  arrive  there  :-—Held,  that  there  had  been  a  deviation  from  the  risk 
insured,  and  that  no  action  would  lie  on  the  policy. — JVingaU,  Bitrell,  S  Co. 
V.  Foster  (App.),  47  L.  J.  Rep.  Q.  B.  626. 

Jurisdiction. — Restitution  of  eonjiigal  rights — Service  of  petition  out  of  juris^ 
diction, — ^For  the  purposes  of  the  question  of  the  jurisdiction  of  the  Divorce 
Court,  the  British  Colonies,  as  well  as  Ireland  and  Scotland,  are  to  be  deemed 
foreign  countries. — Firebrace  v.  Firebrace,  47  L.  J.  Rep.,  P.,  D.  &  A.  41. 

Tne  Court  has  no  power  to  order,  in  suits  for  restitution  of  conjugal  rights, 
service  of  the  petition  out  of  the  jurisdiction. — Ibid, 

It  is  not  inconsistent  with  the  principle  that  a  wife's  remedy  for  matiimonial 
wrongs  must  be  usually  sought  in  the  place  of  the  husband's  domicile,  that  she 
may  be  allowed  in  some  cases  to  obtain  relief  against  her  husband  in  the 
tribunal  of  the  country  in  which  she  is  resident  though  not  domiciled.  But 
where  the  husband,  who,  while  resident  in  England,  refused  to  receive  his  wife 
into  his  home,  left  the  country  before  the  institution  by  her  of  a  suit  for  resti- 
tution of  conjugal  rights,  the  Court  held  that  it  had  no  jurisdiction  to  entertain 
the  suit. — Tlnd. 

Public  Health  Acts. — Clerk  to  Local  Board— Bye-lam  as  to  rescission  of 
resolution — Dismissal  of  servant — Quo  warranto. — ^A  bye-law  of  a  Local  Board 
of  Health,  duly  made  and  confirmed,  forbade  the  rescission  of  any  resolution  of 
the  Board^  unless  at  a  meeting  where  at  least  as  many  members  were  present 
as  were  present  when  such  resolution  was  passed  : — Heldf  that  such  bye-law 
did  not  apply  to  the  dismissal  of  the  clerk  to  the  Board  ;  for  a  resolution  to 
effect  this  was  not  in  the  nature  of  a  rescission  of  that  by  which  he  had  been 
appointed,  but  was  a  new  resolution  in  itself.  Such  clerk,  therefore,  holding 
his  ofl&ce  under  the  Public  Health  Acts,  "  at  the  pleasure  or  the  Board  "  could 
not  obtain  an  information  in  the  nature  of  quo  warranto  because  of  his  dis- 
missal by  the  resolution  of  a  meeting  consisting  of  fewer  members  than  were 
present  when  he  was  appointed.— £«  parte  RUhards,  47  L.  J.  Rep.  Q.  B.  498. 

Where  application  is  made  for  an  information  in  the  nature  of  a  writ  of  quo 
warra/nto  by  a  person  who  is  liable  to  immediate  dismissal  from  the  office  in 
which  he  seeks  to  be  reinstated,  the  Court  will  not,  in  the  exercise  of  its  dis- 
cretion, grant  the  application. — Ibid. 

WiNDiNO-UP. — Clou  of  voluntary  winding^ — Dissolution — Svhsequsni  peU" 
tion  for  compulsory  winding-up — Jurisdiction. — The  146th  section  of  the  Com- 
panies Act,  1862,  which  saves  the  right  of  a  creditor  to  have  a  compulsory 
winding-up,  if  he  is  prejudiced  by  a  voluntary  winding-up,  only  applies  to  a 
creditor  who  comes  to  the  Court  l>efore  the  dissolution  of  the  company,  and 
shows  that  his  rights  are  bein^  prejudiced.  After  the  time  limited  by  section 
143  for  the  final  dissolution  of  a  company,  the  Court  has  no  jurisdiction  to  open 
the  voluntary  winding-up  and  make  a  compulsory  order,  except,  it  may  be,  on 
the  ground  of  fraud.  Sea^  quoBre,  whether  the  proper  remedv  in  such  a  case  for 
the  party  prejudiced  by  the  winding-up  is  not  an  action  ror  damages  against 
the  parties  personally  guiltv  of  the  fraud. — Be  The  Pinto  Silver  Mining  Co, 
(JLim.)  (App.),  47  L.  J.  Rep.  Chanc  691. 

LsABE. — Agreement  for — Uncertainty. — An  agreement  to  let  for  a  term  did 
not  specify  the  date  of  the  commencement  of  the  term  : — Held,  that  there  was 
a  valid  agreement  to  let  for  a  term  commencing  on  the  date  which  the  agree- 
ment hoTe.— toques  v.  Miliar^  47  L.  J.  Rep.  Chanc.  644. 
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Bankrupt's  Property.— Otwfroct  to  perform  works— Dimissal  and  hank- 
ruptcy  of  contractor — Right  to  proceeds  of  plant — Mutual  dealings. — ^A  contract 
for  executing  sewage  works  made  between  a  contractor  and  Improvement  Com- 
missioners, provided  that  all  plant  brought  by  the  contractor  on  to  the  works 
should  be  deemed  to  be  the  property  of  the  Commissioners,  and  should  not  be 
removed  during  the  proffpess  of  the  work  without  the  written  order  of  their 
en^eer ;  and  in  case  oi  suspension  of  the  works  by  their  engineer  for  any 
default  of  the  contractor,  or  of  the  work  being  taken  out  of  the  contractor's 
hands,  the  same  should  be  subject  to  be  used  as  should  be  ordered  by  the 
engineer  in  and  about  the  completion  of  the  works.  The  engineer  suspended 
the  works,  and  the  Commissioners  took  possession  of  the  plant  and  completed 
the  works.  The  contractor  ha\'ing  become  bankrupt,  and  a  sum  of  £2876, 
7s.  5d.  having  been  certified  to  be  due  to  the  Commissioners  from  Mm  for 
default  under  the  contract,  the  Commissioners  claimed  to  retain  the  plant, 
which  was  sold  by  consent  for  £685  : — Held,  first,  that  the  contract  gave  the 
Commissioners  no  property  in  the  plant,  but  only  a  right  of  user ;  and  secondly, 
that  this  right  of  user  was  not  such  a  **  dealing''  within  the  meaning  of  section 
39  of  the  Bfmkruptcy  Act,  1869,  as  to  give  them  a  right  to  set  off  the  value  of 
the  plant  against  the  sum  due  to  them  from  the  contractor.— /n  re  Winter;  ex 
parte  Bolland,  47  K  J.  Rep.  Bankr.  52. 

Winding-up. — Rent^Distress  by  superior  landlord. — The  163rd  section  of  the 
Companies  Act,  1862,  only  applies  to  cases  in  which  a  creditor  of  the  company 
is  proceeding  against  the  estate  and  effects  of  the  company.  Where,  therefore, 
a  superior  landlord  levied  a  distress  for  rent,  and  seized  the  goods  of  a  company 
in  liquidation  which  were  on  the  premises  of  his  lessee,  the  company  bein^  in 
occupation  of  the  premises  under  an  arrangement  with  the  lessee,  but  no  assign- 
ment or  underlease  having  been  made  to  the  company : — Held,  that  the  superior 
landlord,  not  being  a  creditor  of  the  company,  could  not  be  restrained  from  pro- 
ceeding with  his  distress. — Be  Lundy  Granite  Company  (40  L.  J.  Rep.  Chanc. 
588)  discussed  and  approved.  In  re  Regent  United  Service  Stores;  ex  parte 
Burke  (App.),  47  L.  J.  Rep.  Chanc.  677. 

Statute. — Effect  of  repeal  of  special  words  on  general  words, — In  order  to 
ascertain  the  effect  of  a  repealing  statute  the  repealed  words  must  be  looked  at 
Where  in  any  statute  special  words  are  followed  by  general  words,  any  subject- 
matter  which  is  aptly  described  by  the  special  words  comes  within  the  purview 
of  the  statute  by  force  of  the  special  words,  and  not  of  the  general  words.  If, 
therefore,  the  special  words  are  repealed,  the  subject-matter  ceases  to  be  within 
the  purview  of  the  statute,  though  aptly  described  by  the  general  words  in  the 
absence  of  the  special  words. — Attorney-General  v.  Lamplmgh  (App.),  47  L.  J. 
Rep.  Exch.  555. 

Partnership. — JoinJt  adjuduxUion — Separate  estate  held  to  be  joint  estate — 
Beputed  ovmership — Order  and  disposition. — P.,  carrying  on  business  alone  under 
the  style  of  P.,  Son,  &  Company,  employed  his  son  to  assist  in  the  management 
of  the  business,  and  held  him  out  as  a  partner  to  some  of  his  creditors.  P.  and 
his  son  having  been  jointly  adjudicated  bankrupts  as  ostensible  partners, — 
Held,  that  the  entire  separate  estate  of  P.,  which  was  the  only  asset  of  the  busi- 
ness, being  in  the  apparent  possession  and  reputed  ownership  of  the  firm  with 
the  consent  of  the  true  owner,  formed  the  joint  estate  of  the  firm.  Leave  to 
appeal  to  the  House  of  Lords  refused. — In  re  PuUford;  ex  parte  Hayman  (Appw), 
47  L.  J.  Rep.  Bankr.  54. 

Partnership. — Expiration  of  lease  of  part  of  partnership  premises  during  the 
partnership  term — Partner  without  consent  of  co-partner  renewing  lease  in  his  own 
Ttame  on  behalf  of  the  partnership. — In  a  partnership  at  will  there  is  no  implied 
authority  at  law  giving  to  one  partner,  without  the  consent  of  his  co-partner, 
power,  on  the  expiration  of  the  lease  of  the  premises  where  the  partnership 
business  is  being  carried  on,  to  take  a  renewed  lease  of  the  same  premises  or  a 
lease  of  any  other  premises  for  the  purpose  of  carrying  on  the  partnenliip 
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bosineaB  or  any  portion  of  it. — Clements  v.  Norris  (App.),  47  L.  J.*  Rep. 
Chanc.  546.  The  same  rule,  in  the  absence  of  stipulations  to  the  contraiy, 
applies  to  partnerships  created  by  deed. — Ibid.  S^mhUt  that  the  rule  would 
equally  apply  where  partnership  premises  are  burnt  down  or  otherwise 
destroyed,  or  are  taken  by  a  railway  or  any  other  corporation  under  the 
powers  of  their  special  Act. — Ibid. 

Partnership. — Covenant  not  to  vrvgage  in  any  other  biisinessy  except  on  account 
of  the  pa/rtnership — Breach — BiU  for  an  account  of  profits. — The  common  clause 
in  partnership  deeds  that  "  neither  partner  shall  engage  in  any  other  business,  • 
except  on  account  of  and  for  the  benefit  of  the  partnership,"  being  merely  a 
negative  covenant,  the  only  remedy  for  a  breach  thereof  is  an  action  for  an 
injunction  to  restrain  the  continuance  of  the  breach,  or  for  a  dissolution  of  the 
partnership,  or  for  damages.  Where,  therefore,  paitnership  articles  contained 
such  a  clause,  and  one  of  the  partners  clandestinely  purchased  a  share  in 
another  business,  not  in  rivalry  with  the  partnership,  and  from  which  no 
damage  or  loss  whatever  resulted  to  the  partnership  : — Held  (affirming  the 
decision  of  the  Master  of  the  Rolls),  that  the  other  partners  nad  no  equity 
against  the  defaulting  partner  for  an  account  of  the  share  and  profits  made  by 
him  in  the  other  business. — Dean  v.  McDowell  (App.),  47  L.  J.  Rep. 
Chanc.  637.  Per  Curiam. — In  such  a  case  the  damages  would  be  merely 
nominal. — Ibid.  Semble. — In  order  to  sustain  an  action  for  an  account  of 
profits  in  such  a  case,  the  clause  should  provide  that,  in  case  of  any  bleach,  the 
other  partners  shall  have  the  option  either  of  taking  to  the  share  and  profits  of 
the  defaulting  partner  in  the  other  business,  or  of  leaving  him  alone  to  bear 
the  loss,  if  any,  resulting  therefrom. — Somerville  v.  Mackay,  16  Vet.  382, 
distinguished.    Ibid. 

Party  Wall. — Tenant  in  common — Right  to  puU  dovm  or  repair — Commtm  law 
rights — Metropolitan  Buildings  Act. — In  the  absence  of  evidence  as  to  the 
ownership  oi  a  party  wall,  a  jury  is  entitled  to  find  that  it  is  owned  by  the 
adjoining  proprietors  as  tenants  in  common. — The  Standard  Bank  of  British 
South  Africa  V.  Stokes^  47  L.  J.  Rep.  Chanc.  654.  At  common  law  there  was  no 
action  against  a  tenant  in  common  for  pulling  down  a  party  wall  for  the  pur- 
pose of  buHding  a  new  one,  or  for  repairing  a  party  wall,  or  for  replacing  an 
old  foundation  by  a  new  one,  even  without  notice  to  the  adjoining  owner.  In 
such  a  case  tiiere  ia  no  destruction  or  destructive  waste. — Ibid.  But  the  rights 
and  duties  of  adjoining  owners,  as  defined  by  the  Metropolitan  Buildings  Act, 
1856,  are  in  substitution  of  those  which  existed  at  common  law,  and  are  not 
merely  an  addition  thereto. — Ibid.  The  plaintiffs  and  defendant  were  adjoin- 
ing owners,  and  there  was  a  party  wall  between  their  respective  premises. 
The  defendant  gave  notice,  under  the  85th  section  of  the  Metropolitan  Build- 
ings Act,  of  his  intention  to  raise  the  party  wall  and  do  other  works.  By  that 
section  the  plaintiffs  were  to  express  assent  to  the  work  within  fourteen  days, 
or  dissent  was  to  be  inferred.  Each  party  appointed  a  surveyor ;  but  the 
plaintiffs  never  expressed  assent  to  the  work,  although  correspondence  passed 
between  them  and  the  defendant.  By  the  7th  section,  in  case  of  difi^rence 
between  the  parties,  unless  they  agree  to  appoint  one  surveyor,  they  are  each 
to  appoint  one,  and  those  two  to  appoint  a  third,  and  such  one  or  two  or  three 
surveyors  are  to  make  an  award  : — Held,  that  in  the  absence  of  consent  by  the 
plaintiffs,  a  difference  had  arisen,  and  the  defendant  was  committing  a  breach 
of  the  Act  in  proceeding  with  the  work  without  such  appointment  of  surveyors 
and  award. — Ibid.  The  term  "raise  *'  in  sub-section  67,  section  82,  is  not  con- 
fined to  raising  above  ^und,  but  includes  raising  a  wall  by  something  added 
to  the  foundation. — Ibid. 

Ship  and  Shipping. — Contract  for  iron  to  be  delivered  during  specified  months 
— Equal  monthly  quantities — Action  for  demurrage. — Defendants  contracted  to 
buy  from  plaintiff  from  5000  to  6000  tons  of  iron-ore,  to  be  delivered  at  Cardiff 
"  during  me  months  of  June,  July,  August,  and  September.'*  It  appeared 
from  the  correspondence  between  the  parties  which  led  to  the  contract  that 
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plaintiff  luid  arranged  with  correBpondents  at  Carthagena  for  the  sappl j  and 
ghipment  of  the  ore.  By  the  28th  of  July  4623  tons  of  ore  were  delivered  to 
and  accepted  by  defendants,  and  on  the  29th  of  July  the  Nero  arrived  with 
767  tons  more,  notice  at  the  same  time  being  given  to  defendants  of  her  readi> 
ness  to  discharge.  There  was  considerable  delay  in  discharging  the  Nero,  ahe 
having  made  an  exceptionally  short  voyage,  and  for  her  detention  beyond  the 
lay-days,  plaintiff  had  to  pay  demurrage  to  the  extent  of  ;6150,  which  he  now 
sought  to  recover  from  defendants.  The  jury  found  that  the  tender  was  a 
reasonable  one,  but  defendants  contended  that  the  quantity  ought  to  have  been 
distributed  rateably  over  the  four  months,  and  that,  not  being  bound  to  accept 
the  Nero's  cargo  till  September,  they  were  not  liable  to  pay  the  demurra^ 
sued  iori—HeJdy  by  Lush,  J.,  that  the  contract  gave  the  option  to  either  party 
to  deliver  or  to  demand  the  amount  contracted  for  ;  and  as  no  provision  was 
made  for  exercising  the  option  at  any  given  time,  whether  in  the  first  month 
or  the  last,  plaintiff  could  not  tell,  until  the  option  was  exercised,  how  many 
tons  should  be  delivered  in  any  month  ;  also,  that  the  circumstances  showed 
that  the  parties  could  not  have  contemplated  equal  monthly  quantities. — (Ma- 
minui  V.  Dowlais  Iron  Company  (Liro.),  Q.  B.  575. 

Ship  and  Shipping.— JV<m-4eKwry  of  cargo— Right  of  captain  to  ieU—Duiy 
of  captain  to  give  notice  to  Mpper. — In  an  action  against  a  shipowner  for  non- 
delivery of  a  cargo  of  maize,  which  had  become  heated,  and  was  sold  by 
defendant?  at  an  intermediate  port  during  the  voyage,  the  jury  found  that  the 
cargo  was  damaged  by  its  own  inherent  vice ;  that  it  was  impossible  for 
defendant  to  carry  it  to  the  port  of  destination ;  that  the  sale  was  what  a  pru- 
dent man  would  have  done  under  the  circumstances  ;  but  that  there  was  no 
such  urgent  necessity  for  the  sale  as  to  give  no  time  or  opportunity  to  give 
notice  to  plaintiff,  the  owner  of  the  cargo  :—Held,  on  these  findings,  that 
defendant  had  no  right  to  sell  without  the  plaintiff's  consent,  and  that  the 
action  would  ]it,—Acato8  v.  Bums  (App.),  47  L.  J.  Rep.  Q.  B.  566. 

Company.— Payment  for  future  advertieements  by  fuUy  paid-vp  «/brea— A., 
the  proprietor  of  a  country  newspaper,  agreed  to  advertise  a  company's  pro- 
spectus for  three  months  on  the  terms  of  receiving  payment  in  seventy-five 
fully  paid-up  shares  of  £1  each.  The  shares  were  accordingly  allotted  to  him 
as  ruUy  paid  up,  and  be  returned  a  receipted  bill  for  £!6,  No  contract  in 
writing  was  filed  with  the  Registrar  of  Joint-Stock  Companies,  as  required  by 
section  25  of  the  Companies  Act,  1867.  Upon  the  winding-un  of  the  com- 
pany A.  was  fixed  upon  the  list  of  contributones,  on  the  ground  that  his  shares 
were  issued  subject  to  the  payment  of  the  whole  amount  in  cash,  according  to 
the  provision  ol  that  section  ;  and  upon  appeal  the  decision  was  upheld. — In 
re  Ths  Church  and  Empire  Insur.  Co. ;  Andrest^e  Oaee  (App.),  47  L.  J.  Rep. 
Chanc.  679. 

Lbabb.— Bmw*  of  covenant  to  keep  premues  in  proper  eondttton.— Where  after 
the  granting  of  a  lease  an  Act  of  Parliament  has  been  passed  which  renders  it 
illegal  to  use  the  premises  for  the  purpose  for  which  they  were  let,  the  refusal 
to  permit  them  to  be  used  for  that  purpose  is  no  breach  of  a  covenant  for  quiet 
enioyment  or  of  a  covenant  to  keep  the  premises  in  proper  condition.— .A/eicjty 
Y.Sharpe  (App.),  47  L.  J.  Rep.  Chanc.  617. 

Jj^KB^— Covenant  6y  lessee  not  to  use  premises  «m  a  "  heer-shop^—Sale  of  beer  not 
to  he  consumed  on  the  |>remiSM.— Defendant,  as  assignee  of  a  lease,  granted  in 
1868  covenanted  (inter  alia)  that  he  would  not  permit  a  certain  house  **  to  be 
used'as  a  beer-shop.*'  Defendant,  who  carried  on  the  business  of  a  grocer  at 
this  house,  had  subsequently  obtained  a  licence  for  the  sale  of  beer  not  to  be 
consumed  on  the  premises ;  and  in  pursuance  of  the  licence  beer  was  sold  on 
the  premises,  but  not  drunk  thereon  : — Held,  that  there  had  been  a  breach  of 
the  covenant— JBtiAop  of  St,  Albans  v.  Battersby,  47  L.  J.  Rep.  Q.  B.  571. 

Charitt. — Gift  for  the  relief  and  use  of  the  poorest  of  my  kindred— Ovpr^,— In 
order  that  a  gift  "  for  the  relief  and  use  of  the  poorest  of  my  kindred  *'  may  be 
good  as  a  charitable  bequest,  the  word  "  poorest "  must  mean  "  poor  "  or  **  very 
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poor  *  and  not "  the  least  wealthy  of  a  nnmher  of  wealthy  persons."  The  dictum 
of  Wickens,  V.-C,  in  GiWum  v.  Taylor  (42  Law  J.  Rep.  Chanc.  674  ;  s.  c.  Law 
Ren.  16  Eq.  681),  disapproved  oL  The  Attorney-General  v.  The  Duke  of  North- 
urnberland,  47  L.  J.  R«p.  Chanc.  569.  Testator  save  for  the  use  and  relief 
**  of  the  poorest  of  my  kindred/'  such  as  were  not  ahle  to  work  for  their  living, 
namely,  sick,  aged,  and  impotent  persons,  a;nd  such  as  could  not  maintain  their 
own  charge,  the  sum  of  £1000  to  be  kid'  out  in  the  purchase  of  lands  of  the 
value  of  £60  per  annum  at  the  least,  and  the  rents  and  profits  to  he  paid 
yearly  unto  them  bv  his  executors  ;  and  he  declared  his  meaning  to  be  that  in 
the  bestowing  and  distributing  of  his  estate  and  goods  to  the  poor  to  charitable 
uses,  it  w^as  according  to  his  intent  and  desire  that  those  of  his  kindred  who  were 
poor,  aged,  impotent,  or  any  other  way  unable  to  help  themselves,  should  be  chiefly 
preferred  ana  respected.  The  sum  was  invested  in  the  purchase  of  an  estate  in 
London,  and  the  income  accruing  from  the  investment,  owing  to  building  and 
other  causes,  increased  to  an  enormous  extent,  while  the  number  of  the  persons 
who  claimed  to  be  testator's  kindred,  and  as  such  entitled  to  the  fund,  was  veiy 
laree,  and  in  many  cases  the  claimants  were  unfit  objects  of  charity.  Accord- 
ingly in  1875  a  scheme  was  directed,  and  in  settling  the  scheme  a  question  was 
raised  '*  whether  any  and  what  portion  of  the  income  of  the  trust  estate  could, 
and  if  it  could,  whether  it  ought  to  be  appropriated  to  the  benefit  of  any  per- 
sons not  being  kindred  of  the  founder :  ** — Hela,  that  the  income  was  applicable 
primarily,  and  so  far  as  was  required  for  the  purpose,  for  the  relief  of  tne  poor 
kindred  of  testator,  poor  accoming  to  the  definition  in  the  will,  and  subject 
thereto,  was  applicable  for  the  benefit  of  charitable  objects  other  than  the 
kindred  of  testator. — Ibid, 

Charteb- PARTY. — Construction — Time — Detpatch-money  for  aU  time  saved,-^ 
Under  the  terms  of  a  charter-partv,  cargo  was  to  be  shipped  at  the  rate  of  200 
tons  per  running  day,  and  to  be  discharged  as  fast  as  ship  could  deliver, 
not  exceeding  200  tons  per  working  day.  Demurrage,  if  any,  at  the  rate  of 
208.  per  hour,  except  in  certain  cases,  and  despatch-money  lOs.  per  hour  on 
any  time  saved  in  loading  or  discharging.  Ship  to  load  and  discharge  by 
night  and  by  day,  and  as  rapidly  as  possible  when  required  by  shippers,  con- 
signees, or  charterers : — Held,  that,  according  to  the  true  meaning  of  the  charter- 
party,  despatch- money  was  payable  for  every  hour  saved  during  the  whole 
twenty-four  hours,  and  not  merely  in  respect  of  a  working  day  of  twelve  hours. 
^Laing  v.  Hollway  (App.),  47  L.  J.  Rep.  Q.  £.  512. 

Husband  and  Wife. — Separation  by  agreement — Authority  to  pledge  husband's 
credit — IrMdequacy  of  wife*s  income. — ^When  a  wife  lives  apart  from  her  husband 
under  an  agreement  by  whicli  she  is  to  receive  a  specified  income  for  her 
maintenance,  and  is  not  to  apply  to  him  for  anything  more,  she  has,  so  long  as 
he  fulfils  those  conditions,  no  authority  to  pledge  his  credit ;  nor  can  any  such 
audiority  be  implied  from  the  alleged  inadequacy  of  her  income. — EasHand  v. 
BwrdM,  4.1  L.  J.  Rep.  Q.  B.  500. 

Compulsory  Pilotagb. — ContinuaXion  of  pUoVs  employment. — A  vessel  in 
charge  of  a  pilot  whom  the  master  was  compelled  to  take,  aiid  who  had  been 
engaged  to  take  her  into  dock,  was  brought  to  anchor,  being  prevented  by  the 
state  of  the  weather  from  going  into  dock.  Whilst  so  at  anchor  she  drove  into 
collision  with  the  T.  Z. : — Heldj  that  the  pilot  was  still  in  charge  of  the 
vessel— 2%<  Princeton,  47  L.  J.  Rep.  P.,  D.  &  A,  33. 

Dramatic  ComiQWS.— -Infringement — Materiality  of  part  appropriated — 
Action  referred  to  dedtion  of  Judge— Explanation  by  Judge  of  his  finding.^To 
support  an  action  for  infringement  of  dramatic  copyright  under  3  &  4  Wnl.  IV. 
c  15,  8.  2,  it  must  be  proved  that  defendant  has  taken  a  substantial  and 
materild  part  of  plaintifTs  production. — Chatterton  v.  Cave  (H.  L.),  47  L.  J. 
Rep.  C.  P.  545.  Where  by  agreement  the  jury  were  discharged  and  the  cause 
suranitted  to  the  'decision  of  the  Judge : — Held,  that  on  a  motion  for  a  new 
trial  or  to  take  a  verdict  for  plaintifiis,  it  was  competent  for  the  Judge  to  ex- 
plain to  the  Court  the  reasons  and  precise  meaning  of  his  finding. — Ibid, 
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Solicitor  and  Client.— J5t/&  of  costs— Series  of  bUls  or  one  bill^Taxatum 
after  twelve  months. — The  old  rule  of  common  law  that  the  retainer  of  a  solicitor 
for  a  particular  business  is  a  retainer  for  the  purpose  of  carrying  through  that 
business  to  a  conclusion,  and  that  until  such  conclusion  he  has  no  cause  of 
action  against  his  client,  is  founded  on  the  principle  of  entirety  of  contract,  and 
is  not  to  be  extended  to  the  case  where  a  solicitor  undertakes  a  business  of  a 
complicated  nature,  e,g,  the  adminiBtration  of  an  estate;  in  such  case  the 
solicitor's  bill  of  costs  for  canying  such  business  through  is  not  necessarily  to 
be  treated  as  one  bill. — In  re  Holly  47  L.  J.  Rep.  Chanc.  621. 

Negligence. — Innkeeper — Liability  for  injury  to  guests, — It  b  the  duty  of 
an  hotel-keeper  to  take  reasonable  care  of  the  persons  of  his  guests,  so  that 
they  are  not  injured  by  reason  of  a  want  of  such  care  on  his  part  whilst  they 
are  in  the  hotel  as  his  guests. — Sandys  v.  Florence^  47  L.  fi  Rep.  C.  P.  698. 
A  statement  of  claim  alleged  that,  while  plaintiff  was  using  an  hotel,  of  which 
defendant  was  proprietor,  as  a  guest  for  reward  to  defendant,  by  the  negligence 
of  defendant  the  ceiling  of  the  room  in  which  plaintiff  then  was,  fell  upon  and 
injured  him : — Held,  on  demurrer,  that  such  statement  sufficiently  snowed  a 
cause  of  action. — Ibid, 

Contbact. — Master  and  servant — Agreement  in  fraud  on  a  third  party — 
Absence  of  damage. — An  agreement  made  with  the  purpose  of  doing  something 
which  is  calculated  to  defraud  or  injure  a  third  party  is  illegal  and  void  as  be- 
tween the  parties  to  it ;  and  it  makes  no  difference  that  no  damage  has  in  fact 
been  sustained  by  such  third  -party. —Harrington  v.  The  Victoria  Graving  Dock 
Company,  47  L.  J.  Rep.  Q.  B.  594. 

Poor  Law. — Settlement — Illegitimate  pauper. — Up  to  the  time  of  the  passing 
of  the  Poor  Law  Amendment  Act,  1876,  an  illegitimate  child  followed  the 
settlement  of  the  mother  until  the  age  of  sixteen,  but  after  sixteen  the  child's 
birth  was  the  place  of  settlement.  Section  35  of  the  Poor  Law  Amendment 
Act,  1876,  which  by  paragraph  1  abolishes  derivative  settlements,  enacts  by 
paragraph  2  that  '^an  illegitimate  child  shall  retain  the  settlement  of  its 
mother  until  such  child  acquires  another  settlement :"— ffcW,  that  this  statute 
did  not  act  retrospectively  so  as  to  aflfect  the  case  of  an  illegitimate  pauper 
who,  before  the  passing  of  the  statute,  had  attained  the  age  of  sixteen. — Guar- 
dians ofTenterden  Union  v.  Guardians  of  St.  Mary,  Islingtony  M.  C.  81. 

Alehouse. — Transfer  of  licence — Application  to  special  sessions  for  licence  to 
new  occupier,  when  to  be  nuide — Expiration  of  licence  of  preceding  occupier. — ^A., 
who  was  duly  licensed  in  respect  of  certain  premises,  gave  up  possession  of 
them  on  the  3rd  of  August  to  B.,  who  was  authorized  by  the  justices,  under  5 
&  6  Vict.  c.  44,  to  continue  the  business  of  the  house  till  the  next  special 
sessions  on  the  11th  of  September.  Meanwhile  the  general  annual  licensing 
meeting  was  held  on  the  28th  of  August,  and  B.'s  application  for  a  transfer  was 
not  granted,  and  was  finally  refused  at  the  adjourned  general  meeting  on  the 
23rd  of  September,  to  which  date  the  justices  had  extended  the  authority 
granted  by  them  under  5  &  6  Vict.  c.  44.  B.  gave  up  possession  to  C.  on  the 
28th  of  September,  whose  application  for  a  licence  at  the  next  special  sessions 
on  the  23rd  of  October  failed  on  account  of  his  having  omitted  to  give  the 
proper  notices,  and  D.  therefore  took  the  premises,  gave  the  notices,  and  applied 
as  a  new  tenant,  under  section  14  of  9  Geo.  IV.  c.  61,  to  the  justices  at  special 
sessions  in  January  for  a  licence.  The  justices  refused  the  application  on 
the  ground  that  as  there  was  no  licence  in  existence  at  the  time  of  the  applica- 
tion in  respect  of  the  premises,  they  had  no  jurisdiction : — Held,  that  the 
decision  of  the  justices  was  right. — In  re  Todd,  47  L.  J.  Rep.  M.  C.  89. 
Semhle,  per  Cockbubn,  L.  C.-J.,  and  Manisty,  J.,  that  the  words  "  any  new 
tenant "  in  section  14  of  9  Geo.  IV.  c.  61,  are  not  restricted  to  a  tenant  next 
in  succession  to  the  licensed  occupier  who  has  given  up  possession  ;  and  that 
the  justices  would  have  jurisdiction  to  grant  a  licence  to  any  succeeding  tenant 
applying  during  the  currency  of  the  old  licence. — Ibid. 
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PKOLEGOMENA  TO  A  EEASONED  SYSTEM  OF 
INTERNATIONAL  LAW, 

Professor  Lom^er'b  Introdactory  Lecture  to  the  Class  of  Pablic  Law  in  the 
University  of  Eoinbargh,  November  1878. 

The  life  of  man  upon  earth  is  a  perpetual  and  gradual  revelation  to 
him  of  the  laws  by  which  that  life  is  governed.  It  is  in  this  form 
that  the  process  of  evolution,  which  Mr.  Darwin  has  traced  through- 
out nature,  manifests  itself  after  the  stage  of  conscious  and 
responsible  existence  has  been  reached.  As  progressive,  this 
revelation  of  law  is  always  incomplete.  The  completion  of  the 
revelation  would  involve  the  extinction  of  the  subject  of  which  it 
is  an  attribute-H}f  the  existence  of  which  it  is  a  condition  sine 
qud  non.  A  man  with  a  perfect  knowledge  of  the  laws  of  his  own 
life  would  have  reached  the  limit  of  that  life  itself,  and  attained  to 
what  may  possibly  have  been  the  original  conception  of  the  Bud- 
dhist Nirvana.  But,  be  this  as  it  may,  his  human  existence  at  all 
events  would  have  ceased ;  for  if  his  wiU  were  coincident  and  his  power 
coextensive  with  his  knowledge,  he  would  be  a  god ;  if  they  were  the 
reverse,  he  would  be  a  devil ;  but  in  neither  case  would  he  be  a  man. 
And  what  is  true  of  the  human  unit  is  true  of  the  human  aggre- 
gate, of  the  life  of  the  State  as  of  the  life  of  the  citizen.  Lastly,  it 
is  true  not  only  in  its  ethical  and  intellectual,  but  in  its  physical 
aspects.  The  laws  of  health  and  wealth  are  progressively  revealed, 
and  man  becomes  gradually  acquainted  with  physics  and  physio- 
logy, hygiene  and  economics,  just  as  he  becomes  acquainted  with 
ethics,  politics,  and  jurisprudence.  Law  in  every  direction,  as  Butler 
said  of  the  universe,  is  thus  a  scheme  imperfectly  comprehended ; 
and  to  whatever  department  of  science  we  betake  ourselves,  and 
whether  we  study  that  department  with  speculative  or  practical 
objects,  the  first  lesson  wliich  we  have  to  learn  and  to  teach  is  a 
lesson  of  humility.  We  must  be  contented  to  know  in  part  and 
to  prophesy  in  part,  and  rejoice  in  the  hope  that  as  that  which  is  per- 
fect comes,  that  which  is  in  part  shall  more  and  more  be  done  away. 
Such  is  the  attitude  towards  objective  and  absolute  law  which 
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science  has  imposed  on  Occidental  thought,  and  in  compliance  with 
which  dogma  is  being  rapidly  superseded  by  doctrine  even  in  theology. 

In  politics  and  jurisprudence  it  is  on  the  same  ground  that  the 
philosophical  point  of  view  has  taken  the  place  of  the  theocratic, 
and  that  men  have  contented  themselves  to  move  gradually  pro- 
vided they  move  on. 

In  the  East,  both  thought  and  action  spring  from  an  opposite  point 
of  view.  Theocratic  systems,  like  those  under  which  most  Asiatics, 
more  especially  those  of  Semitic  race,  have  lived,  and  live  now, 
resting  as  they  do  exclusively  on  the  authority  of  direct  external  re- 
velation, real  or  pretended,  necessarily  claim  to  be  infallible,  and,  as 
they  are  assumed  to  embrace  secular  as  well  as  sacred  affairs,  they 
are  necessarily  final  The  only  relation  in  which  mankind  can 
stand  to  them  is  that  either  of  acceptance  or  rejection.  There  is 
no  progressive  movement,  no  gradual  development,  and  a  hard- 
and-fast  line  affecting  every  relation  of  life  is  thus  drawn  at  once 
between  the  faithful  and  the  unbeliever.  If  the  unbeliever  accepts 
the  faith,  no  inquisitorial  scrutiny  need  be  made  into  the  internal 
processes  by  which  he  arrived  at  it.  External  revelation  will  be 
charitably  assumed  to  have  reached  him ;  and  he  may  become  a 
Pasha  without  going  to  the  Confessional,  or  even  being  very  con- 
stant in  his  visits  to  the  Mosque.  But  the  moment  that  he  fails 
to  give  whatever  external  manifestations  of  his  faith  may  be  re- 
garded as  sufficient^  there  can  be  no  compromise  with  him.  He 
cannot  be  allowed  to  come  to  it  gradually,  or  to  accept  it  partially 
as  it  manifests  itself  to  his  understanding,  or  gradually  takes  root 
in  his  heart.  He  must  receive  it  all  at  once^  unhesitatingly  and 
completely,  on  pain  of  being  dealt  with  as  the  enemy  of  God.  His 
only  choice  is  Islam  or  the  sword. 

It  was  on  this  ground  that  I  sought  to  explain,  in  my  introduc- 
tory lecture  last  year,  the  defects  of  the  Corln  as  the  basis  of  any 
poUtical  system  which  was  to  claim  international  recognition.  The 
ethical  creed  by  which  the  conduct  of  one  Mahometan  to  another 
is  regulated — with  the  rather  important  exceptions  of  polygamy 
and  slavery — does  not  perhaps  differ  very  essentially  from  the 
ethical  creed  which  nature  reveals  to  the  rest  of  us.  But  the 
moment  a  Mahometan  comes  in  contact  with  the  external  world, 
this  creed  not  only  ceases  to  act,  but  is  positively  reversed.  "  What 
was  afGrmative  becomes  negative,  and  what  was  negative  becomes 
affirmative.  The  premises  from  which  a  Mussulman  deduces  his 
rules  of  conduct  to  an  unbeliever  are  precisely  the  converse  of  those 
by  which  he  deduces  his  rules  of  conduct  towards  a  believer;  and 
if  he  promises,  by  international  treaty  or  otherwise,  that  his  conduct 
shall  be  the  same,  he  simply  promises  to  violate  the  Cor&n."  "  It 
is  in  this  consideration  that  we  are  to  seek  for  an  explanation, 
and  even  for  a  partial  justification,  of  what  we  often  talk  of  as  the 
inconceivable  obstinacy  and  bad  faith  of  the  Turks." 

What  I  then  said  of  the  Corftn  I  now  extend  to  all  theocratic  sys- 
tems, or  systems  resting  on  the  assumption  of  an  external  revelation 
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of  the  positive  laws  by  whicli  God  intended  that  the  life  of  man  should 
be  goveraed  in  the  shifting  scene  in  which  he  has  placed  him.  It  is  as 
true  of  Judaism,  both  ancient  and  modem,  as  it  is  of  Mahometanism ; 
and  we  find  accordingly,  that  in  announcing  the  principles  in  accord- 
ance with  which  the  life  of  humanity  was  to  advance,  Christ,  though 
himself  a  Jew,  abandoned  entirely  the  Jewish  point  of  view.  He 
declared  the  theocracy  to  be  abolished ;  and  alienated  his  country- 
men, as  he  has  done  the  whole  Semitic  world  ever  since,  by 
preaching  ethical  discourses.  It  was  to  doctrine,  not  dogma,  that 
he  compelled  them  to  listen,  and  if  we  desire  to  trace  the  spirit  of 
his  teaching  elsewhere,  we  shall  find  it,  not  in  the  spurious  reve- 
lations to  which  other  branches  of  the  Semitic  race  lay  claim,  but 
in  the  natursd  revelations  of  human  consciousness,  of  which  the 
Indo-Germanic  race  has  always  been  more  conspicuously  the 
channel  The  Yedic  hymns,  the  Zend-avesta,  the  Damapada,  the 
dialogues  of  Plato,  and  the  ethics  and  politics  of  Aristotle,  all 
more  or  less  definitely  foreshadowed  the  Sermon  on  the  Mount, 
whereas  the  Gor&n,  and,  I  fear,  also  the  ''  Asian  mystery,"  which  we 
ourselves  are  striving  to  unfold,  are  in  direct  contradiction  to  it 

The  progressive  character  which  I  claim  for  philosophical  doctrine, 
as  opposed  to  theocratic  dogma,  involving  as  it  does  the  incomplete- 
ness of  the  former  at  each  stage  of  its  development,  is  regarded  by 
what  I  may  call  the  Anglo-Semitic  school  of  politicians  as  so 
great  a  defect  as  to  drive  them  to  accept  the  "  Arabs  "  as  the  sole 
recipients,  and  consequently  as  the  sole  expositors,  of  absolute  law. 
Who  these  "  Arabs  "  are  is  not  very  clear,  for  they  are  alternately 
made  to  include,  and  to  be  included  by,  the  Jews,  and  are  not 
always  very  sharply  distinguished  even  from  the  Turks.  But  from 
Europeans,  at  anv  rate,  they  are  marked  off  by  a  veiy  tangible  dis- 
tinction. ''  God, '  we  are  told,  "  has  never  spoken  to  a  European. 
— Never  "  (Tancred,  p.  261).  "  Let  men  doubt  of  unicorns ;  but  of 
one  thing  there  is  no  doubt,  that  God  never  spoke  except  to  an 
Arab  "  (p.  269).  "  That  is  the  truth ;  the  government  of  the  globe 
must  be  divine,  and  the  impulse  can  only  come  from  Asia  "  (p.  293). 
And  with  a  view  to  the  realization  of  this  divine  government  our 
own  beloved  Queen,  who  unfortunately  is  not  an  Arab,  is  to  be 
''  magnetized  "  and  "  persuaded  to  transfer  her  empire  from  London 
to  Delhi,  to  found  the  greatest  empire  that  ever  existed  " — ^and  "to 
get  rid  of  the  embarrassment  of  her  Chambers."  I  am  far  from  pre- 
tending to  determine  the  line  which  divides  jest  from  earnest  in 
these  and  similar  expressions  which  continusJly  recur  in  the  bril- 
liant fiction  from  which  I  have  quoted  them.  No  Scotchman,  it  is 
said,  can  understand  a  joke ;  and  a  dull  old  Scottish  professor  may 
perhaps  be  pardoned  if  he  cannot  see  much  fun  in  jesting  which  has 
already  imposed  taxes  on  Great  Britain,  our  own  fair  sh^re  of  which, 
if  judiciously  applied  to  the  development  of  our  higher  schools  and 
universities,  would  probably  have  made  Scotland  in  a  very  few 
years  the  most  learned  country  in  the  world. 

But  let  us  return  from  this  involuntary  digression  into  the  for- 
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bidden  field  of ''  practical  politics ;"  and  if,  not  being  "  Arabs,"  we 
must  not  lay  claim  to  supernatural  enlightenment,  try  what  we  can 
make  of  the  natural  enlightenment  which  science  may  vouchsafe 
tons. 

I  have  said  that  it  is  the  incompleteness  of  the  results  of  scientific 
investigation  in  jurisprudence  and  politics  which  b^ets  in  one 
class  of  minds  a  craving  for  mystical  guidance,  and  I  might  have 
added  that  it  is  the  same  feeling  which  sends  others,  less  imagina- 
tive but  not  more  profound,  to  grope  ignobly  amongst  facts  and 
figures,  without  scheme  or  method,  on  their  hands  and  knees.  In 
international  jurisprudence,  above  all,  fanaticism  and  empiricism 
are  alternately  substituted  for  those  honest  and  rational  processes 
of  observation  and  induction  by  which  progress  is  made  in  other 
directions.  Ethics  gives  place  to  mysticism  or  utilitariamsm,  right 
and  might  become  the  watchwords  of  opposing  champions  by 
whom  their  ultimate  identification  in  Divine  omnipotence  is  alike 
unperceived,  rhetoric  and  declamation  are  substituted  for  logical 
sequence  of  thought  and  grammatical  perspicacity  of  speech,  and 
political  discussion  ends  in  vulgar  and  illiterate  wrangling. 

But  is  partial  or  incomplete  knowledge  necessarily  unreliable  know- 
ledge ?  Can  the  security  of  no  stepping-stone  be  trusted  till  the 
fio(^  be  past  7    Must  the  goal  remain  invisible  till  the  race  be  run  ? 

The  distinction  between  incomplete  knowledge  and  untrustworthy 
knowledge  is  very  well  imderstood  in  the  physical  sciences,  and 
hence  the  unfaltering  steps  with  which  they  march  along  from 
discovery  to  discovery.  In  physics  and  astronomy,  in  chemistry 
and  physiology,  in  geology,  botany,  zoology,  and  even  entomology, 
the  unexplored  regions  cast  no  baleful  shadow  of  doubt  and 
uncertainty  over  the  provinces  which  have  been  measured  and 
mapped.  Ascertained  facts  are  not  facts  the  less  because  there  are 
facts  behind  them,  or  beyond  them,  which  have  not  been  ascertcdned, 
and  solutions  legitimately  obtained  are  not  invalidated  by  the 
existence  of  problems  which  are  unsolved,  and  perhaps  insoluble. 
All  things,  it  is  true,  go  out  at  last  into  mystery — ^mathematics  and 
physics  as  well  as  ethics  and  jurisprudence.  We  can  no  more 
exhaust  space,  or  time,  or  number,  by  thought,  we  can  no  more 
conceive  either  divisibility  or  indivisibility  as  ultimate,  than  we 
can  explain  the  nature  or  origin  of  sin,  or  reconcile  Divine  omnipo- 
tence with  human  responsibility.  But  up  to  the  borders  of  mystery 
science  encounters  within  the  sphere  of  material  existence  no 
obstacles  which  are  necessarily  insuperable,  and  no  doubt  attaches 
to  the  reality  of  her  conquests.  Can  we,  then,  secure  no  such  stable 
basis  of  operations  as  this  for  the  progressive  conquest  of  that  indi- 
vidual and  ethnological  freedom  of  action,  development,  and  expan- 
sion which  is  the  object  of  politics  and  jurisprudence,  national  and 
international  ?  Are  there  no  ascertained,  determined,  and  estab- 
lished routes  in  the  field  of  social  progress,  that  we  can  keep 
permanently  open,  and  along  which,  without  fear  of  surprise  or 
obstruction,  we  may  convey  our  material  to  the  front  ? 


8TSTEM  OF  INTEBNATIONAL  LAW.  565 

Is  it  inevitable  that,  in  international  politics  above  all,  the  moment 
a  change  of  relation  manifests  itself  in  point  of  fact — a  progres- 
sive state,  for  example,  gets  ahead  of  a  stationary  or  retrogressive 
state — every  principle  of  human  conduct,  down  to  the  most 
elementary  rules  of  morality  and  material  wellbeing,  should  be 
thrown  to  the  winds,  and  the  hideous  spectacle  be  presented  to  us 
of  soldiers  and  diplomatists  executing  a  licentious  dance  of  death 
over  smouldering  ruins  and  prostrate  millions,  in  honour  of  some 
phantom  doctrine  of  the  Balance  of  Power,  or  the  absolute  inde- 
pendence and  equality  of  Sfcites  which  never  had  a  political  existence 
except  in  the  mutual  jealousies  of  those  who  recognised  them  ?  Do 
motives  of  exclusive  self-interest,  jealousy,  envy,  suspicion,  and 
fear — all  that  as  individuals  we  brand  as  most  ignoble — ^become 
worthy  and  generous  springs  of  action  simply  by  being  transferred 
to  a  wider  sphere  ?  Is  it  enough  to  change  the  nature  of  things 
that  men  when  dealing  with  nations  should  clothe  with  the  high- 
sounding  epithet  of  patriotism  sentiments  which,  in  dealing  with 
each  other,  they  would  spurn  with  indignation  and  shame  ?  When 
thus  propounded  in  their  nakedness  these  questions  will  not  fail  to 
call  forth  negative  answers.  But  are  these  the  answers  which  history 
gives  to  them,  or  which  is  given  to  them  practically  in  our  own  day  ? 
I  fear  not ;  and  did  I  hold  the  creed  which  so  many  thoughtlessly 
profess,  did  I  believe  international  relations  to  be  governed  by  no 
permanent  laws,  either  moral  or  social,  which  were  discoverable 
by  human  reason,  I  should  abandon  the  study  of  international 
jurisprudence  in  disgust,  as  an  occupation  that  was  unworthy  of  a 
rational  being  or  an  honest  man. 

But  such  is  very  far  from  the  belief  with  which  the  observations 
and  meditations  of  many  years  have  inspired  me.  I  believe,  on 
the  contrary,  and  I  think  it  can  be  shown  so  as  to  necessitate  the 
belief  of  those  to  whom  the  reasoning  is  intelligible,  that  there  are 
necessary  and,  as  such,  unchangeable  conditions  of  the  life  and 
development  of  separate  communities,  just  as  there  are  necessary 
and  unchangeable  conditions  of  the  existence  and  development  of 
separate  plants  and  animals:  that  these  conditions  are  discover- 
able not  only  approximately  but  absolutely,  just  as  the  inevitable 
conditions  of  life  and  development  in  other  departments  of  nature 
are  discoverable :  and  that  when  so  discovered  and  enunciated  they 
determine  the  objects  which  international  law  must  seek  to 
vindicate  in  all  its  departments,  and  under  all  possible  changes  of 
relations  which  may  result  from  the  progress  or  retrogression  of 
national  life. 

It  is  the  presence  of  these  unchangeable  conditions  and  neces- 
sary objects  which  gives  to  jurisprudence  in  all  its  departments, 
and  consequently  in  the  department  of  international  law,  the 
scientific  character  which  I  have  always  claimed  for  it  The 
positive  laws  which  result  as  conclusions  from  the  premises  with 
which  this  unchangeable  element  supplies  us,  are  necessarily  incom- 
plete, because  life,  as  I  have  said,  is  progressive  in  itself^  and  pro- 
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giessively  revealed  to  us.  Bat  the  premises  themselves  admit  of 
being  stated  with  as  much  precision,  and,  where  the  dicta  of 
internal  consciousness  concur  with  the  teaching  of  external  ex- 
perience and  observation,  are  almost  as  unquestionable  as  the 
axioms  of  mathematics  or  the  laws  of  thought.  It  is  these  invari- 
able premises,  coincident  as  you  will  find  them  to  be  at  every  point 
with  Christian  doctrine,  that  determine  the  lines  along  which  the 
discovery  of  positive  legislation,  necessarily  variable,  must  be  pro- 
secuted, or,  to  use  language  with  which  scientific  jurists  are 
familiar,  it  is  natural  law  wfich  prescribes  the  objects  of  positive 
legislation. 

Prom  these  observations  it  will  be  readily  inferred  that  the 
direction  in  which  the  system  of  international  law  which  I  shall 
here  present  differs  from  most  of  the  text-books  which  have 
appeared  since  the  school  of  Grotius  terminated  in  the  person  of 
VateU,  is  that  it  professes  to  be,  not  reasonable  only,  but  reasoned. 
I  am  quite  aware  that  this  profession  will  expose  it  to  the 
suspicion,  and  draw  down  upon  it  the  ridicule,  of  those  who 
arrogate  to  themselves  the  character  of  practical  jurists,  on  the 
indisputable  plea  that  they  are  not  theoretical  jurists.  This  con- 
sideration, however,  I  shall  venture  to  disregard  in  virtue  of  another, 
viz.  that  though  it  be  but  too  possible  that,  in  my  hands,  scientific 
jurisprudence  may  fail  to  point  the  way  to  a  realizable  system  of 
international  law,  that  empirical  jurisprudence,  in  their  hands,  has 
so  failed  already  is  a  fact  which  I  conceive  to  be  established 
beyond  all  hope  of  contradiction. 

The  premises  on  which  international  law  rest  being  common,  as 
I  have  said,  to  jurisprudence  as  a  whole,  I  miLst  refer  you  for  their 
detailed  enunciation  to  the  **  Treatise  on  Jurisprudence  as  a  Science 
of  Nature,"  which  forms  the  text-book  to  my  lectures  on  natural 
law.  But,  at  the  risk  of  repetition,  it  may  not  be  without  its  uses 
that  I  should  here  gather  them  together  in  a  few  brief  propositions, 
and  endeavour  to  exhibit  them  in  the  logical  sequence  in  which,  as 
it  appears  to  me,  they  come  into  operation  in  international  law. 

1.  Fact  is  the  source  of  right. 

The  universe  having  been  created  by  a  power  that  is  independent 
of  man,  and  being  governed  by  a  power  that  is  irresistible  by  man, 
must  be  accepted  by  man  without  question.  The  rectitude  of  its 
laws  is  thus  an  inevitable  postulate,  and  fact  and  right,  existence 
and  the  right  to  exist,  in  the  last  analysis  are  coincident  Onto- 
logically  this  may  or  may  not  be  so.  That  is  a  theological  and 
metaphysical  question  with  which  the  jurist  is  not  concerned; 
but  as  a  psychological  dictum  I  believe  it  to  be  indisputable, 
and,  in  assuming  its  truth,  I  fuiiiish,  as  it  humbly  appears  to 
me,  a  sufficient  answer,  in  logic  at  any  rate,  to  the  allega- 
tions of  my  learned  colleague  M.  Brocher,  to  the  effect  that 
my  system   rests   on   the   fallacy  that    ''might    makes    right" 
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Against  a  system  which  assumes  the  necessary  coincidence  of 
might  and  right,  the  opposite  allegation,  that  it  is  founded  on  the 
fallacy  that  "  right  makes  might/*  would  be  equally  just.  Neither 
of  these  assumptions  is  fallacious,  indeed,  otherwise  than  as  pre- 
senting one  side  only  of  the  truth ;  and  if  the  rights  and  the  facts  of 
existence  presented  themselves  as  phenomena  equally  tangible,  I 
should  be  quite  as  well  satisfied  with  the  standing-point  of  Bousseau 
as  with  that  of  the  Eoman  jurists.  But  rights,  till  their  coincidence 
with  facts  is  established,  are  mere  opinions,  the  acceptance  and 
rejection  of  which  are  equally  legitimate ;  and  hence  the  frequency 
with  which  systems  which  begin  by  declaring  the  rights  of  all 
men  have  ended  by  denjdng  the  rights  of  every  man.  The  jurist 
has  no  mission  to  reconstruct  the  universe,  however  much  pessi- 
mists may  be  displeased  with  it.  As  the  apostle  of  order  he  must 
accept  the  inevitable,  trace  out  and  define  the  laws  of  its  action  in 
detail,  and  remove  firom  before  its  relentless  wheels  the  obstacles 
which  they  must  otherwise  crush.  It  is  from  this  fundamental 
conception  of  jurisprudence  as  a  whole  that  is  deduced  the  funda- 
mental doctrine  of  international  law,  the  doctrine  of  the  Becogni- 
tion,  dejure,  of  the  Existence  of  the  State,  de  facto. 

By  thus  placing  the  doctrine  of  Becognition  on  an  absolute  basis 
— the  basis,  that  is  to  say,  of  nature,  or,  as  we  say  popularly,  of 
the  nature  of  things — we  give  to  international  law  from  the  outset 
the  character  of  a  doctrine  of  rights,  and  get  rid  of  aU  the 
nonsense  that  has  been  talked  and  written  about  voluntary  conces- 
sions, imperfect  obligations,  and  the  Comitas  gentium.  There  is  no 
intermediate  ground  between  right  and  wrong,  without  the  State 
any  more  than  within  the  State,  on  which  human  caprice  can 
juially  disport  itsel£ 

2.  Fact  is  the  source  of  duty. 

Duties  difler  from  rights  only  in  the  point  of  view  from  which 
they  are  regarded — they  are  rights  seen  from  the  objective  side. 
Every  fact,  then,  which  founds  a  right  founds  a  duty  which  exactly 
corresponds  to  the  right.  In  international  relations,  as  in  all  other 
relations,  the  doctrine  that  rights  and  duties  are  reciprocal  and  co- 
extensive is  thus  an  inevitable  and  unchangeable  maxim,  and  as  its 
logical  consequences,  it  cuts  off  from  the  separate  State  the  right  of 
self-isolation,  negatives  the  doctrine  of  absolute  non-intervention, 
and  gives  both  to  public  and  private  international  duties  the  char- 
acter of  debita  justitioe. 

3.  Fact  is  the  measure  both  of  right  and  duty. 

As  water  in  a  tube  will  not  rise  above  its  source,  so  neither  rights 
nor  duties  can  be  carried  by  enactment,  treaty,  or  any  other  con- 
trivance beyond  the  facts  in  which  they  originate.  International 
law  can  no  more  create  a  state,  add  to  it,  or  diminish  it,  than  it  can 
create  a  man,  or  increase  or  diminish  his  stature.     Be  the  state  great 


56j3  PBOLEOOMENA  TO  A  REASONED 

or  small,  strong  or  weak,  international  law  takes  it  as  the  fact  may 
be,  and  recognises  it  accordingly.  This  proposition  n^atives  the 
doctrine  of  the  jural  equality  of  states  which  are  in  fact  unequal, 
and  lays  the  foundation  for  the  first  novelty  which  I  have  ventured 
to  introduce  into  this  system — the  doctrine  of  Belative  Becognition. 
When  I  speak  of  it  as  a  novelty,  I  speak  of  course  merely  of  its 
application ;  for  it  is  neither  more  nor  less  than  the  old  Aristotelian 
distinction  between  absolute  and  relative  equality,  which  in  its 
bearings  on  jurisprudence  generally  I  have  dwelt  upon  in  the 
treatise  to  which  I  have  already  referred.  But  when  appUed  to 
the  doctrine  of  Recognition  it  becomes  fruitful  in  results,  and  indi- 
cates the  theoretical  solutions  of  many  problems  which  have 
hitherto  been  regarded  as  insoluble.  In  international  as  in  national 
politics  its  practical  realization  is  surrounded  with  difficulties 
which  I  am  far  from  having  the  vanity  to  suppose  that  I  have 
removed.  But  it  is  surely  well  to  have  indicated  and  emphasized 
a  condition,  hitherto  overlooked,  which  is  inseparable  from  a  just 
appreciation  of  the  relations  of  states,  and  the  recognition  of  which 
would  give  to  international  organization  a  reality  otherwise  hope- 
less. Whilst  conceding  to  the  great  Powers  the  preponderating 
rights  which  the  facts  of  their  greatness  assign  to  them,  it  would 
save  the  minor  states  from  the  practical  exclusion  from  inter- 
national transactions  to  which  they  are  doomed  by  the  insincere 
recognition  of  jural  equality,  and  enable  them  to  vindicate  for 
themselves  the  measure  of  influence  to  which  they  were  entitled 
by  the  facts  of  their  existence  as  separate  international  entities. 
The  partial  recognition  of  semi-barbarous  Powers  would  cease  to 
be  the  cruel  and  hollow  farce  which  the  pretended  recognition  of 
Turkey  by  the  Treaty  of  Paris  of  1856  proved  to  be.  If  quality 
as  weU  as  quantity,  or  mere  extent  of  state  existence,  could  be 
measured,  states  like  China  and  Japan,  which  existing  arrange- 
ments altogether  exclude,  might  come  gradually  within  the  sphere 
of  international  rights  and  responsibilities.  Half  a  loaf  is  better 
than  no  bread,  and  if  the  principle  of  recognition  qiuintum  valeani 
were  admitted,  states  which  had  no  claim  to  a  bellyful  might 
secure  a  mouthful  Even  protected  states  and  colonies,  which  for 
the  present  are  incapable  of  separate  political  existence,  might  see 
their  way  to  ultimate  recognition. 

4.  Perfection  in  rekUion,  not  in  the  subjects  related^  being  the 
object  of  Jurisprudence  as  a  whole,  is  the  object  of  Interna- 
tional Law  as  a  portion  of  that  whole. 

In  this  limitation  of  the  sphere  of  jurisprudence,  by  which  it  is 
distinguished  from  ethics,  we  have  the  measure  of  the  jural  action 
and  reaction  of  recognised  states.  It  negatives,  in  their  case,  all 
interference  with  internal  government,  whether  that  government 
have  reference  to  temporal  or  spiritual  concerns.  It  forbids  all  pro- 
pagandiam^  both  political  and  religious,  subsequent  to  and  during 
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the  subsistence  of  recognition.  Bat  it  leaves  wholly  untouched 
such  questions  of  fact  as  whether  professions  of  communisn), 
socialism,  or  Mahometanism,  as  immoral  and  as  such  anti-political, 
be  or  be  not  grounds  on  which  recognition  ought  to  be  withheld  or 
withdrawn,  and  states  which  profess  them  relegated  to  the  position 
of  international  pupilaiity.  These  are  questions  of  politics,  econo- 
mics, ethics,  and  theology  which  it  is  the  duty  of  statesmen  to 
solve  by  the  light  of  these  sciences,  but  with  which  international 
jurists  and  international  jurisprudence  are  not  concerned. 

5,  Perfection  in  relation  is  freedom  of  separate  action^  not  from 
Imt  through  the  subjects  related. 

This  principle  on  which  the  positive  school  of  jurisprudence  rests, 
finds  expression  as  regards  the  relations  of  states  in  mutual  obligations 
to  aid  in  the  adjustment  of  those  relations  in  accordance  with  facts. 
To  assert  or  develop  its  own  freedom  of  action  is  the  right  and 
the  duty  of  every  separate  community;  and  the  relation  which  gives 
the  fullest  scope  for  the  exercise  of  this  right  is  the  perfect  relation 
between  separate  communities.  To  recognise  this  assertion  and  to 
aid  this  development  is  the  duty  and  the  right  of  all  the  communi- 
ties which  recognise  their  several  existence  as  states.  The  freedom 
of  each  is  the  object  of  all,  and  considered  simply  as  jural  entities 
it  is  their  only  object  They  are  bondsmen  to  each  other  that  all 
may  be  free,  and,  paradoxical  as  it  may  seem,  freedom  is  thus  a 
relation  of  mutual  dependenca  Absolute  freedom  belongs  to  God 
only,  and  is  excluded  by  the  conditions  of  creaturely  existence, 
whether  corporate  or  individual  But  freedom  being  the  end  and 
dependence  the  means,  and  jurisprudence  an  ideal  economist,  the 
end  justifies  the  means  only  to  the  minimum  extent  requisite  for 
its  attainment.  This  explanation  supplies  an  answer,  the  adequacy 
of  which,  in  principle  at  any  rate,  will  not  I  believe  be  disputed, 
to  the  allegation  which  has  been  brought  against  my  system  by  so 
eminent  a  critic  as  Dr.  Bluntschli — ^viz.  that  it  sacrifices  the  free- 
dom of  separate  states.  Its  sole  object,  on  the  contrary,  like  the 
object  of  jurisprudence  generally,  is  the  vindication  of  their  freedom 
up  to  the  point  at  which  freedom  becomes  suicidal 

Such  then,  in  rough  and  hasty  outline,  is  the  discovered  country 
of  international  law  which  the  science  of  general  jurisprudence  has 
mapped  out  for  us.  From  this  natural  Pisgah  we  can  see  that  it 
is  no  floating  mirage  of  human  passions  and  fears,  but  a  land  of 
promise  resting  on  Divine  decrees  more  stable  than  the  hills. 

But  what  of  its  conquest  ?  Along  what  lines  are  we  to  seek  for 
the  concrete  realization  of  those  indienable  rights  and  inevitable 
duties  which  God  and  nature  have  imposed  on  separate  political 
communities  ?  Now  here,  with  Grotius  and  the  elder  jurists — in 
place  of  groping  amongst  innumerable  transactions,  dictated  too 
often  by  motives  of  supposed  self-interest,  or  at  best  of  immediate 
convenience,  in  circumstances  which  can  never  recur,  and  many  of 
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which,  even  with  reference  to  the  objects  which  they  sought,  were 
mistakes  at  the  time — I  have  turned  for  guidance  to  a  department  of 
jurisprudence  in  which  positive  law  has  long  been  a  reality  in  all 
civilized  states,  and  tried  to  discover  to  what  extent  the  example  of 
its  success  might  here  be  turned  to  account  I  speak  of  course  of 
municipal  law. 

It  is  quite  true  that  the  analogy  between  the  persana  considered 
as  the  municipal  unit,  and  the  State  considered  as  the  interna- 
tional unit,  is  an  imperfect  analogy.  There  are  many  directions  in 
which  it  altogether  breaks  down,  and  any  guidance  which  it 
seems  to  afford  us  must  consequently  be  received  with  extreme 
caution.  But  all  analogies  are  imperfect  in  this  respect,  and 
yet  the  whole  of  our  reasoning  from  experience,  which  with  the 
vast  majority  of  us  is  the  only  reasoning  of  which  we  are  capable, 
is  reasoning  from  extremely  imperfect  analogies  between  past  and 
present  occurrences.  The  question  is  not.  Are  the  conditions  of  the 
two  problems  the  same  ? — ^for  that  may  always  be  answered  in  the 
negative — ^but,  Do  they  resemble  each  other  closely  enough  for  the 
old  solution  to  be  so  modified  as  to  apply  to  the  new  problem,  or 
to  suggest  an  analogous  solution  which  may  be  applied  to  it  ?  Now 
it  was  this  question  which  the  elder  jurists  asked  themselves,  more 
or  less  consciously  and  precisely,  with  reference  to  the  new  inter- 
national relations,  which  they  wished  to  define  and  the  old  muni- 
cipal relations  which  the  civil  law  of  Rome  had  defined  already. 
Did  the  existence  and  development  of  the  separate  political  entities 
which  were  springing  up  indicate  the  existence  and  progressive 
growth  of  juml  rights  and  duties,  in  any  degree  corresponding  to 
the  rights  and  duties  which  centred  in  the  pers<ma,  individusd  or 
corporate  ?  Did  the  municipal  law  of  contract  find  its  analogon  in 
the  treaty  engagements  of  states  ?  Were  the  laws  of  occupation 
and  prescription  common  to  both  spheres?  These  and  similar 
questions  seemed  to  them  to  admit  of  answers  partially  affirmative ; 
and  the  realization  of  the  doctrines  of  general  jurisprudence  was 
thus  prosecuted  to  new  results  along  well-trodden  routes.  No 
doubt  these  analogies  were  often  assumed  by  the  civilians  to  be 
closer  than  they  were,  and  international  law  was  hide-bound  by 
the  maxims  and  distinctions  of  Roman  jurisprudence.  It  was  long 
before  the  jus  gentium  expanded  into  the  jus  inter  gentes.  But  the 
notion  that,  as  in  dealing  with  international  relations  they  were 
still  dealing  with  human  rights  and  duties,  the  definitions  which 
they  had  received  in  one  class  of  relations  might  throw  light  on 
those  which  must  be  given  to  them  in  another  class  of  relations, 
though  differing  considerably,  was,  I  believe,  a  true  notion.  It  is 
a  notion  consequently  on  which  I  have  not  hesitated  to  fall  back. 
Whether  in  dealing  with  the  normal  or  abnormal  relations  of  states, 
its  application  will  be  found  to  be  the  chief  distinction,  in  point  of 
method,  between  the  present  treatise  and  most  of  those  which  have 
appeared  in  recent  times. 

But  whatever  might  be  the  value  of  this  proceeding  within  the 
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sphere  of  science,  the  question  whether  or  not  it  could  help  them 
in  the  sphere  of  practice  remained  unanswered.  It  might  serve 
as  a  guide  to  the  realization  of  abstract  and  unchangeable  principles 
in  concrete  and  fluctuating  conditions,  in  so  far  as  definition  went ; 
but  could  it  suggest  any  means  by  which  these  definitions  could  be 
rendered  authoritative  by  general  acceptance,  and  measured  out  and 
enforced  in  special  cases  ?  Did  the  municipal  factors  of  legislation, 
jurisdiction,  and  execution  suggest  any  corresponding  factors  in 
international  jurisprudence?  To  this  question,  on  which  the 
character  of  international  law  as  a  positive  system  in  the  ordinary 
sense  really  depends,  a  few  hardy  speculators,  in  an  irregular  way, 
ventured  to  return  an  afGirmative  answer.  But  the  response  of  the 
jurists  was,  and  for  the  most  part  I  believe  is  still,  negative.  A 
feeble  substitute  for  these  potent  jural  factors  has  no  doubt  been 
attempted  to  be  found  in  the  modem  doctrine  of  arbitration.  But 
arbitration,  in  its  municipal  sense,  assumes  the  presence  of  the 
executive  factor  of  government  at  all  events ;  whereby  the  decree 
of  the  arbiter  may  be  converted,  if  need  be,  into  the  judgment  of 
the  Court.  International  arbitration  with  no  such  resource  was 
thus  outside  of  the  sphere  of  positive  law  in  the  municipal  sense,  and 
though  I  still  regard  the  question  of  the  possibility  of  inter- 
national legislation,  jurisdiction,  and  execution  as  suh  fudice  even 
in  a  speculative  sense,  I  have  insisted  on  the  necessity  of  striving 
to  found  institutions  by  which  corresponding  functions  shall  be 
performed  as  the  condition  sine  qud  nan  of  the  realization  of  a 
system  of  positive  international  law.  With  the  object  of  illustrat- 
ing my  views,  rather  than  of  offering  practical  suggestions  for 
carrying  them  into  operation,  I  have  even  gone  so  far  as  to 
elaborate  a  scheme  by  which,  if  realized,  this  object,  as  it  seems 
to  me,  would  be  attained.  This  portion  of  my  work  having  been 
published  in  French,  under  the  title  of  "Le  Probl^me  final  du 
Droit  International,"  has  called  forth  some  generous  and  indulgent 
criticisms  abroad,  for  which  I  take  this  opportunity  of  thanking  my 
distinguished  colleagues  of  the  Institute  of  International  Law. 
Foremost  in  this,  as  in  all  other  efforts  for  the  advancement  of  inter- 
national jurisprudence,  is  our  venerated  father,  Dr.  Bluntschli, 
who  has  pubUshed  three  remarkable  articles  in  the  Oegenwart 
(Nos.  6,  8,  9,  9th  and  23rd  February  and  2nd  March  1878), 
on  the  organization  of  the  union  of  European  States  (Die  Organisa- 
tion des  europaischen  Staatenvereins).  In  the  general  views  for 
which  I  contended,  I  am  gratified  to  find  that  I  have  Dr.  Bluntschli's 
concurrence. 

He  admits,  1st,  the  impossibility  of  conferring  on  international 
law  the  character  of  a  positive  system,  otherwise  than  by  the 
action  of  factors  more  or  less  closely  corresponding  to  what,  in 
municipal  law,  we  call  legislation,  jurisdiction,  and  execution. 

2nd,  that  the  realization  of  these  factors  within  the  sphere  of 
international  relations,  is  not  necessarily  or  permanently  shut  out  by 
any  facts  or  laws  inherent  in  the  character  of  these  relations. 
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3rd,  that  the  failure  of  all  previous  schemes  of  inter- 
natiooal  organizatioii  can  be  satisfactorily  explained  by  their 
aiming  at  two  impossible  objects:  (a)  The  establishment  of 
international  arrangements  which  should  be  immutable,  and 
(b)  the  political  equali2ation  of  recognised  states,  whether  with 
or  without  their  equalization  in  fact. 

As  the  basis  of  his  own  scheme.  Dr.  Bluntschli  frankly  accepts  the 
de  facto  principle,  which  lies  at  the  root  of  the  doctrine  of  recog- 
nition. As  to  the  soundness  of  this  principle,  there  is,  I  believe, 
now  no  difference  of  opinion  amongst  jurists  of  any  account ;  but 
in  carrjdng  it  out,  as  the  fundamentsd  principle  of  international 
organization,  and  thus  breaking  with  the  revolutionary  schemes 
which  he  criticises.  Dr.  Bluntschli  has  had  as  yet  few  pre- 
decessors. For  the  most  part,  it  is  no  sooner  stated  than  it  is 
departed  from ;  and  hence  the  feeble  and  illogical  character  of  the 
vast  proportion  of  works  of  all  classes  in  this  branch  of  jurispru- 
dence. 

4th.  Dr.  Bluntschli  further  recognises  the  necessity  of  conforming 
to  modem  conceptions  of  liberty,  by  taking  account  of  public  opinion 
within  the  several  states  by  means  of  representatives  chosen  by  or 
from  the  various  municipsd  legislatures.  He  thus  throws  in  the 
weight  of  his  great  authority  against  secret  diplomacy,  and  all  other 
devices  for  the  realization  of  personal  government  in  international 
affairs. 

So  far,  I  believe,  I  have  the  concurrence  of  my  eminent  colleague, 
and  it  goes  pretty  nearly  all  the  length  that  I  care  for.  I  did  not 
expect  him  to  accept  the  scheme  which  I  propounded,  and  I  am  con- 
sequently not  much  moved  by  the  allegation  that  I  have  dreamt 
the  English  Constitution,  or  rather,  as  he  alleges,  the  constitution 
of  the  United  States;  whereas  he,  not  unnaturally, prefers  to  dream 
the  German  Bund.  It  is  very  improbable  that  either  of  them  \viU 
be  found  to  offer  a  model  which  will  admit  of  any  close  imitation 
in  international  relations,  but  the  former  has  surely  as  good  a  muni- 
cipal pedigree  as  the  latter  to  recommend  it.  On  the  practical 
branch  of  the  subject  I  am  far  from  wishing  to  dogmatize.  That  I 
shall  gladly  leave  in  the  hands  of  the  "  one  or  more  great  European 
statesmen"  who,  I  am  glad  to  learn  from  Dr.  Bluntschli,  are  not 
indisposed  to  undertake  it ;  and  I  shall  only  be  too  well  pleased  if 
any  poor  suggestions  of  mine  should  contribute  to  aid  them  in 
their  labours. 

*'  But  all  these  things  I  must  as  now  forbear ; 
I  have,  Oct  wot,  a  large  field  to  ear; 
And  weake  be  the  oxen  in  my  plough." 

The  question  raised  by  the  4th  proposition,  whether  the  external 
politics  of  states  shall  be  governed  by  their  executive  or  legislative 
factors,  demands,  however,  some  farther  mention  at  the  present 
moment.    Strictly  speaking,  it  is  a  municipal,  and  not  an  inter- 
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national  question ;  yet  so  inextricably  are  these  two  branches  of 
jurisprudence  intertwined,  that  it  is  a  question  which  threatens, 
perhaps  more  than  any  other,  to  divide  international  politicians  and 
jurists  into  two  hostile  camps.  In  the  formal  conduct  of  inter- 
national affairs,  it  has  always  and  everywhere  been  the  executive 
which  represented  the  state,  and  proclaimed  what  was  held  to  be  the 
national  will  to  the  external  world.  But  substantially  the  question 
whether,  in  the  performance  of  this  function,  the  executive  acted 
independently  of  the  legislature,  or  was  simply  its  mouthpiece,  de- 
pended on  the  form  of  the  municipal  government  of  the  state.  In 
despotic  states,  where  the  legislative  and  executive  factors  were 
centred  in  a  single  individual,  that  individual,  personally  or  through 
his  representatives,  spoke  directly  in  his  own  name.  He  was  the 
state  both  legislatively  and  executively,  and  what  he  said  the  state 
said,  no  matter  in  what  capacity  he  spoke.  It  is  true  that  the 
independence  of  his  will  was  proximate  only,  not  idtimate,  and 
the  frequency  with  which  it  was  controlled  by  revolutions 
has  always  rendered  it  an  unsafe  basis  for  international  trust. 
It  is  on  this  ground  that  in  treating  of  the  doctrine  of  Relative 
Secognition,  I  have  ranked  despotic  states  lower  than  constitutional 
states.  Still,  when  a  despotic  state  has  once  been  recognised,  there 
is  no  international  ground  on  which  its  executive,  though  unsup- 
ported by  its  legislature,  can  be  repudiated  as  the  exponent  of  its 
will,  and  treaties  have  consequently  been  not  only  negotiated  but 
ratified  without  receiving  the  sanction,  or  being  brought  to  the 
knowledge  of  any  separate  legislative  factor.  In  constitutional 
states,  on  the  other  hand,  the  executive  being  dependent  on  the 
legislative  factor  was  supposed  to  speak  its  words,  and  these  words, 
from  the  representative  character  of  the  legislative  factor,  were 
supposed  to  be  the  ascertained  wiU  of  the  nation.  The  will  of  the 
executive  was  the  will  of  the  legislature,  and  the  will  of  the  legisla- 
ture was  the  will  of  the  people,  and  in  dealing  with  a  constitutional 
government  external  states  thus  dealt  with  the  nation  in  its  organic 
totality. 

A  third  doctrine  has  recently  been  attempted  to  be  introduced  by 
which  the  same  state  may  be  at  once  a  free  state  and  a  despotic 
state,  according  to  the  point  of  view  from  which  it  is  contem- 
plated. Whilst  its  municipal  affairs  are  governed  constitution- 
ally, or  rather  democratically,  its  international  affairs,  it  is 
contended,  may  be,  and  ought  to  be,  governed  despotically. 
This  doctrine,  known  by  the  names  of  Csesarism,  Imperialism, 
or  personal  rule,  inasmuch  as  it  can  scarcely  ever  be  in 
accordance  with  fact,  can  scarcely  ever  merit  the  acceptance 
of  international  jurisprudence.  Even  in  a  state  in  which  the 
executive  or  legislative  functions  are  professedly  united  in  a 
single  will,  that  single  will  is  ultimately  dependent  on  the  collective 
will.  15ut  where  this  collective  will  can  make  itself  felt  externally 
only  as  the  result  of  a  domestic  revolution,  the  executive  is  inde- 
pendent in  a  very  different  sense  from  the  executive  of  a  state 
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which  is  furnished  with  an  elective  system  the  very  object  of 
which  is  to  control  it.  The  will  of  the  Czar  may  to  some  extent  no 
doubt  be  influenced,  even  immediately,  by  the  will  of  the  Enssian 
people,  but  it  is  controlled  by  no  constitutional  power  like  that  which 
at  any  moment  may  dismiss  an  English  Prime  Minister  from  office, 
and  which,  at  stated  periods,  brings  his  tenure  of  it  to  an  end. 

If  I  am  asked  whether  I  believe  that  a  cosmopolitan  organism, 
even  if  realized  in  accordance  with  the  immutable  laws  which 
govern  human  relations,  and  so  adjusted  as  to  take  cognizance  of 
and  adapt  itself  to  ever  changing  conditions,  would  continue  to  be 
self-acting,  and  that  the  course  of  this  world's  history  would  thence- 
forward run  straight  ?  I  reply  emphatically,  No  !  All  that  I  claim 
for  such  an  organism,  or  for  any  distant  approach  which  might  be 
made  to  it,  is  that  a  wider  margin  would  be  thereby  reclaimed  from 
the  action  of  those  disturbing  forces  of  human  passion,  selfishness, 
vanity,  and  stupidity,  the  presence  of  which  we  must  accept  as  not 
less  permanent  than  the  laws  which  they  violate,  or  the  facts  against 
which  they  dash  themselves.  When  we  speak  of  man  as  a  rational 
being  we  use  an  expression  which  we  know  to  be  only  partially 
true.  But  man  is  not  wholly  irrational,  or  entirely  bereft  of  what 
reason  he  possesses  as  a  citizen  when  he  deals  with  interests  which 
transcend  the  limits  of  state  existence ;  and  I  consequently  see  no 
ground  for  doubting  that  what  his  partial  and  fitful  leason  has 
accomplished  in  municipal  jurisprudence  may  be  gradually  accom- 
plished in  international  jurisprudence.  Extravagant  hope  is  as 
inimical  to  steady  and  orderly  activity  as  groundless  discourage- 
ment, and  it  is  hard  to  tell  which  of  the  two  has  acted  most  pre- 
judicially on  the  progress  of  international  jurisprudence.  After 
ages  of  honest,  and  on  the  whole  intelligent  effort,  the  freedom  of 
the  individual  has  as  yet  been  only  very  imperfectly  protected  from 
the  inroads  of  despotism  on  the  one  hand  and  anarchy  on  the  other ; 
and  it  is  vain  to  hope  that  the  freedom  of  the  state  can  be  secured 
by  a  single  spasmodic  throe  of  international  reason.  But  if  it  can- 
not be  accomplished  by  reason  at  once,  it  cannot  be  accomplished 
without  reason  at  alL  Season,  which  in  the  last  analysis  is  iden- 
tical with  power,  is  the  ultimate  factor  into  which  all  the  proximate 
factors  of  progress  resolve  themselves,  and  in  this  consideration  we 
have,  I  think,  a  sufiicient  warrant  for  our  faith  in  a  reasoned  as 
opposed  to  a  haphazard  system  of  international  law. 


ON  THE  TAXATION  IMPOSED  UPON  SUCCESSIONS  TO 
PERSONAL  AND  HERITABLE  ESTATE. 

It  is  somewhat  remarkable  that  while  attention  has  been  directed 
very  closely  of  late  years  to  imposition  of  taxes,  and  while  efforts  have 
been  made  to  render  these  necessary  burdens  equal  for  all  classes  in 
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their  incidence,  one  class  of  taxation,  that  upon  successions,  has 
passed,  if  not  unnoticed,  at  least  with  but  slight  obsen^ation.  Yet 
the  payments  made  under  this  head  present,  we  venture  to  say, 
more  anomalies,  more  actual  injustice,  than  all  the  other  fiscal 
peculiarities  of  our  system  put  together.  With  the  upas-tree  of  the 
Income  Tax  there  has  grown  up  a  fashion  of  exempting  from  certain 
burdens  certain  among  the  poorer  classes  of  our  fellow-citizens. 
The  idea  is  that  taxation  shoiUd  fall  more  upon  those  who  reap  the 
greater  benefits  of  that  wealth  and  these  advantages  from  which  such 
taxation  is  inseparable,  at  least  we  must  conclude  that  some  such 
principle  is  at  work  when  we  see  exemptions  in  favour  of  small  in- 
comes carried  further  and  further,  and  almost  used  (as  in  the  olden 
days  of  now  extinct  empires)  for  political  ends,  and  to  make  political 
capital  AU  such  policy,  we  venture  to  think,  is  wrong;  the 
principle  of  exemption  is  in  itself  a  bad  one,  and  operates  injuri- 
ously even  on  those  whom  it  is  meant  to  benefit.  What,  then, 
shall  we  say  to  a  tax  where  a  similar  exemption  exists,  not  in  favour 
of  the  poorer  citizen,  whom  we  seek  from  a  feeling  of  perhaps  false 
economy  to  relieve  of  his  burdens,  but  in  favour  of  the  rich,  both 
in  lands  and  in  personal  estate?  These  duties  on  successions  give 
us  an  example  of  this  very  exemption  in  favour  of  a  class — and  we 
will  endeavour  to  show  how  the  burden  operates,  and  where  it 
galls  by  its  injustice. 

There  are,  of  course,  upon  the  succession  to  heritable  and  to 
personal  estate  three  separate  kinds  of  duties.  In  the  case  of 
heritage  we  have  what  is  termed  the  Succession  Duty,  and  in  the 
case  of  personal  property  there  are  two,  called  respectively  Inven- 
tory (or  Probate)  and  Legacy  Duty.  Now  let  us  examine  the  history 
of  these  duties,  and,  above  all,  the  mode  in  which  at  present  they 
are  imposed.  Taking,  then,  first  of  all  the  Inventory  Duty,  and 
inquiring  into  its  history,  we  find  a  respectable  antiquity  of  nigh 
200  years.  In  those  early  times  it  was  nominal  and  casual,  that  is 
to  say,  its  amount  was  but  five  shillings  on  all  estates  over  £20, 
while  it  was  raised  only  "  for  four  years  towards  carrying  on  the 
war  against  France ; "  but,  like  many  of  its  later  brethren  in  the 
world  of  taxation,  the  impost,  at  first  temporary  and  slight,  became 
soon  permanent  and  heavy,  and  a  scale  of  duties  came  ultimately 
to  be  fixed,  which  in  1 859  attained  its  present  limits.  The  history 
is  a  very  brief  one,  but,  like  the  history  of  all  such  duties,  is  signifi- 
cant in  two  ways,  for  it  tells  the  tale  of  prosperity  on  the  one  hand, 
and  of  the  exigency  of  the  times  on  the  other.  We  raised  the  tax 
to  carry  on  a  war,  but  we  found  it  so  profitable  that  we  stuck  to  it 
in  time  of  peace,  and  it  has  risen  and  risen  in  value  so  much  as  to 
become  an  incubus  of  which  we  may  never  get  rid. 

Now  there  are,  we  maintain,  several  very  serious  objections  to 
this  duty,  not  in  itself,  but  to  the  manner  in  which  it  is  imposed 
Let  us  consider  these  somewhat  in  detail  In  the  first  place, 
bearing  in  mind  that  it  is  a  tax  levied  on  moveable  property  only 
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we  find  one  remarkable  and  extraoidinaiy  exception  to  this  general 
rule.  When  lands  or  buildings  have  been  purchased  for  the  pur- 
poses of  trade  with  the  capital  of  a  partnership,  they  are  liable  in 
the  duty.  Why  is  this  so  ?  Why  tax  trade  and  commerce,  the 
very  vitals  of  the  country,  and  not  tax  in  equal  degree  the  land- 
owners, or  rather  those  who  succeed  to  heritc^e.  From  a  pam- 
plilet  on  this  subject,  very  ably  and  carefully  prepared,  we  extract 
an  example  of  how  the  probate  and  other  duties  would  operate  in 
two  cases  of  succession  to  £50,000,  where  in  the  one  instance  the 
succession  was  heritable,  in  the  other  equally  heritable  in  law  no 
doubt,  but  in  the  eye  of  the  tax-gatherer  "  partnership  capital  used 
for  trade  purposes."  Here  is  the  example  given  in  the  words  of  the 
author  of  that  pamphlet : — 

'*  A.  is  the  proprietor  and  sole  occupant  of- real  or  heritable  pro- 
perty worth  £50,000,  and  yielding  3J  per  cent,  per  annum,  or 
£1750.  B.  and  G.  are  in  partnership  as  merchants  or  manufac- 
turers, and  are  the  sole  occupants  of  lands  and  buildings  which 
have  cost  the  copartnership  £100,000.  A.  and  B.  die  intestate, 
leaving  sons  D.  and  E.,  aged  thirty-five. 

"  D.,  the  son  of  A.  the  landed  proprietor,  pays  on  his  £50,000  of 
land  succession  duty  to  the  amount  of  £275,  12s.  Od. 

"  E.,  the  son  of  B.  the  merchant,  pays  on  his  £50,000  of  the 
business  lands  and  buildings  the  following  duties : — 

"  1.  Probate  duty        .        .      £1125     0    0)    ^.^or    a    a»» 

« 2.  Legacy  duty         .        .  500     0     o  M^^^S     0     0. 

That,  we  think,  is  enough  to  show  how  the  matter  really  stands  as 
regards  this  objection  to  the  probate  duty.  No  doubt  the  writer 
of  the  pamphlet  referred  to  put  his  case  in  the  best  light;  for 
instance,  he  takes  a  high  rate  of  return  for  the  land,  such  as  few 
landowners  contrive  to  get,  and  he  says  nothing  as  to  the  large 
profits  made  in  mercantile  concerns,  and  only  puts  down  what  the 
lands  and  buildings  have  *'  cost "  the  partnership.  As  we  are  not 
seeking  to  put  the  case  from  one  point  of  view  above  another, 
it  is  sufficient  for  our  purpose  to  point  out  the  marvellous  differ- 
ence between  a  duty  of  £275,  12s.  and  of  £1625,  on  the  same 
succession.  Making  every  allowance  for  large  profits  in  the  one 
case,  and  small  returns  in  the  other,  we  cannot  account  for  a  rate 
nearly  six  times  larger  on  the  merchant.  What  the  particular 
property  (whether  it  be  land  in  its  simplest  sense,  or  land 
and  buildings  in  the  sense  of  the  Act)  will  bring  in  the  market 
is  the  true  test  Let  us  have  the  duty  so  apportioned  that 
its  incidence  will  be  upon  the  true  market  value  in  every 
case,  whether  the  property  be  used  for  trade  or  not.  Indeed,  to 
speak  of  lands  and  buildings  being  used  for  the  purposes  of  trade 
is  almost  an  absurdity  if  it  be  closely  looked  into,  although  we  are 
accustomed  colloquially  to  use  the  expression.  A  landowner  when 
he  lets  a  farm  enters  into  a  commercial  transaction  with  his  tenant 
just  as  much  as  a  shopkeeper  who  sells  a  pound  of  tea  on  credit. 
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or  a  merchant  who  orders  a  bale  of  cotton  for  his  manufactory ;  the 
basis  of  the  distinction  drawn  in  these  duties  is  a  false  one,  and 
lies  in  a  misapprehension  of  the  true  conditions  of  commerce.  We 
must  necessarily,  in  these  observations,  be  understood  to  have 
spoken  only  of  lands  held  in  fee-simple,  because  it  is  clear  that 
the  interest  of  the  institute  under  an  entail,  though  by  law 
regarded  as  the  possession  of  the  fee,  in  actual  practice  exceeds 
very  little,  if  at  all,  the  value  of  a  liferent,  the  right  to  growing 
timber  being  perhaps  the  most  important  difference  in  favour  of 
the  entailed  proprietor.  It  may  further  be  noticed  that  when 
the  distinction  between  heritable  and  moveable. property  was  first 
set  up  as  to  this  tax,  a  much  larger  number  of  estates  were  en- 
tailed, and  the  rules  of  entail  were  much  more  strict  than  they 
have  since  been  rendered. 

But  we  have  said  enough  probably  to  show  the  force  at  least  of 
this  first  objection,  and  may  pass  on  to  another  and  most  serious 
fault  presented  to  us  by  this  tax,  and  that  is  the  mode  in  which, 
even  as  regards  personal  property  itself,  the  levy  is  made.  In- 
stead of  adopting  a  uniform  plan,  and  saying  that  £2  or  £3  per 
cent.,  or  indeed  any  fixed  sum,  should  govern  the  amount  of  the 
impost  always,  an  arbitrary  and  utterly  unreasonable  scale  has  been 
fixed  in  which  those  estates  which  are  smallest  pay  most,  or  in 
other  words,  the  poorer  a  man  dies  the  more  his  representatives 
have  to  pay  as  inventoiy  duty.  There  are  two  causes  which  lead  to 
this  anomaly,  the  first  is,  as  we  have  indicated,  that  instead  of  a 
percentage  rate  the  amount  of  the  duty  is  fixed  at  certain  points  in 
a  scale,  the  consequence  of  this  being  that  all  estates  above  one 
point  and  below  the  next  point  pay  the  same  duty,  to  the  manifest 
loss  of  revenue,  and  gain  for  the  exempted  estate.  To  take  an 
illustration:  the  estate  of  a  testate  person,  where  the  value  is 
£1000  and  under  £1500,  pays  £30,  that  is  to  say,  the  same  duty 
would  be  received  by  the  Exchequer  for  £1000  and  for  £1499. 
This  is  a  very  moderate  example  to  make  use  of.  What  can  be  said 
when  we  come  to  larger  sums  and  find  that  £119,000  pays  the 
same  duty  as  £100,000,  or  that  £499,000  pays  the  same  as 
£400,000  ?  The  falsity  of  the  principle  is  seen  at  once ;  to  be  just 
we  must  necessarily  adopt  a  system  of  percentage  charge,  which 
upon  all  estates  will  fall  with  equal  weight  These  very  illustra- 
tions, however,  lead  us  to  another  objection,  to  the  duty  as  it  is 
at  present  imposed.  The  scale  not  only  goes  forward  in  leaps 
so  as  to  make  the  burden  unequal,  but  as  the  value  of  the  estate 
rises  the  rate  of  the  duty  falls.  This  is  a  peculiar  feature  of  the 
tax.  When  the  estate,  for  instance,  is  only  £1000  in  value  the 
probate  duty  is  £30  in  cases  of  testate  succession,  and  it  might 
naturally  be  supposed  that  with  £30,000  the  same  duty  would  be 
thirty  times  more,  or  £900,  whereas  in  point  of  fact  it  is  only  £450; 
or,  putting  the  same  figures  in  another  shape,  the  sum  of  £30,000 
when  it  forms  one  estate  pays  a  certain  duty,  but  if  it  formed  thirty 
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estates  of  £1000  each  the  cumulative  duty  paid  by  these  thirty  would 
be  just  double  of  what  is  paid  by  the  single  estate.  We  have  quoted  but 
one  example  to  avoid  multipl3nlng  figures  and  statistics,  which  how- 
ever satisfactory  as  a  matter  of  proof,  cannot  beyond  a  certain  point 
be  very  interesting ;  still  that  one  example  shows  how  the  matter 
stands.  In  a  word,  not  only  do  we  at  present  adhere  to  the 
principle  of  scale,  itself  unjust  and  injurious  to  the  revenue,  but  we 
farther  intensify  the  evil  by  rendering  the  burden  a  lighter  one 
as  the  scale  rises.  This  question  as  to  probate  duties  especially, 
but  indeed  as  to  succession  duties  also,  was  brought  under  the 
notice  of  the  House  of  Commons  as  recently  as  May  last,  when  one 
of  the  speakers  expressed  surprise  that  so  important  a  question 
had  been  suffered  to  lie  dormant  for  twenty-five  years,  at  least  so 
far  as  the  House  was  concerned,  the  previous  discussion  having 
taken  place  in  1853,  and  at  that  time  it  was  admitted  on  all  hands 
that  the  whole  question  of  these  taxes  required  revision  and 
reform.  We  cannot  refrain  from  here  quoting  a  few  sentences 
from  the  speech  of  Mr.  Baxter,  M.P.,  made  in  May  last  on  this 
subject.  He  says :  "  I  will  just  take  the  instance  of  the  probate 
duty.  Now,  why  probate  duty  should  be  levied  on  a  higher  scale 
on  a  small  sum  than  on  a  large  one,  why  territorial  estates  and 
landed  property  should  get  off  scot-free  while  personal  property 
pays  the  tax,  and  why  premises  employed  in  trade  should  pay  a 
tax  while  lands  and  buildings  not  so  employed  should  be  exempted, 
I  must  say  are  things  which  have  always  passed  my  compi-eheu- 
sion.  Surely  there  is  dk  prima  fade  case  made  out  in  favour  of  all 
kinds  of  propei*ty  being  taxed  in  the  same  way,  and  at  all  events 
cogent  and  valid  reasons  ought  to  be  given  for  maintaining  the 
existing  state  of  things.  At  present  no  such  reasons  have  been 
stated,  nor  do  they  in  my  mind  exist.  I  entirely  concur  in  the 
remark  that  it  is  extremely  improper  that  any  favouritism  should 
be  shown  in  matters  of  taxation.  It  is  not  only  improper,  but  it  is 
dangerous  to  the  best  interests  of  society,  when  that  favouritism  is 
shown  to  the  richer  and  more  powerful  classes.  I  have  been  often 
surprised  that  successive  Chancellors  of  the  Exchequer  have  not 
dealt  with  this  subject  long  ago,  because  we  lose  by  our  present 
system  a  very  large  amount  every  year  to  the  public  revenue." 
Mr.  Barclay,  M.P.,  who  indeed  originated  the  discussion,  also  spoke 
of  the  anomalies  as  to  this  duty  to  which  we  have  already  referred. 
Before  we  pass  on  to  the  peculiarities  of  the  legacy  and  suc- 
cession duties,  there  is  yet  one  other  point  to  which  we  devote  a 
brief  attention,  and  that  is  the  mode  of  collection  and  of  charging 
this  inventory  or  probate  duty  in  Scotland.  If  the  object  be  to  create 
complication  and  difiSculty  the  present  plan  is  effectual,  while  it  is 
also  expensive  for  the  Government.  Those  who  are  well  off  can  afford 
to  pay  lawyers  and  get  the  thing  done  without  trouble  to  themselves^ 
but  it  is  very  hard  that  a  simikr  expense  should  be  entailed  upon 
the  poor.  Let  us  hear  what  an  experienced  man,  himself  a  solicitor, 
has  said  as  to  this :  "The  duty  must  be  paid  by  the  executor  before 
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he  enters  upon  the  possession  or  management  of  the  estate.  In 
Scotland  it  is  charged  on  the  whole  estate  without  deduction  of 
debts,  hut  a  return  is  allowed  on  proof  of  the  constitution  and  pay- 
ment of  debts.  This  system  involves  greater  expense  and  trouble 
than  the  simpler  and  more  equitable  mode  in  use  in  the  other  parts 
of  the  kingdom.  The  labour  and  cost  of  establishing  the  claim  for 
a  return  of  duty  are  frequently  so  great  as  to  preclude  the  applica- 
tion, and  thereby  to  cause  heavy  loss  to  &milies  very  unable  to 
bear  it.  The  Government  are  therefore  frequently  allowed  to 
retain  duties  to  which  they  are  not  entitled.  The  legacy  duty, 
which  is  another  tax  upon  successions  to  personal  property,  is  not 
payable  until  the  residue  is  ascertained,  and  it  was  never  intended 
that  the  probate  duty  should  be  imposed  on  anything  more  than 
the  clear  estate.  It  is  quite  contrary  to  the  principles  of  taxation 
that  the  same  estate  should  be  subjected  to  two  taxes,  collected  in 
different  ways  and  at  different  times.  The  probate  duty  should 
be  merged  in  the  legacy  duty,  and  both  paid  as  one  tax  when  the 
residue  is  ascertained. 

"  A  father  dies  intestate,  leaving  funds  to  the  amount  of  £1000. 
His  son,  as  executor,  in  the  first  place  pays  probate  duty  thereon, 
amounting  to  £45,  and  debts  amounting  to  £200.  In  the  second 
place  he  produces  to  the  Eevenue  officiEds  vouchers  in  proof  of  the 
constitution  and  payment  of  the  £200,  and  then  pays  them  £8  of 
legacy  duty,  being  at  the  rate  of  £1  per  cent,  on  the  clear  residue 
of  £800.  In  the  third  place,  he  thereafter  makes  out  a  claim  for 
return  of  probate  duty  in  respect  of  the  debts,  and  in  proof  of  the 
constitution  and  payment  of  the  £200,  he  produces  for  the  second 
time  the  vouchers  ivhich  were  exhibited  and  held  as  sufficient  when  the 
residue  was  fixed  by  the  officials  at  £800,  and  the  receipt  granted  by 
them  for  the  legacy  duty  of  £8.  There  is  no  need  whatever  for  any 
claim  for  return  of  probate  duty.  If  an  estate  amounts  to  £1000, 
and  there  are  debts  paid  to  the  amount  of  £200,  the  residue  account 
of  £800,  as  adjusted  with  the  officials,  should  be  held  sufficient  to 
authorize  repayment  to  the  executor  of  the  probate  duty  paid  by 
him  on  the  £200  of  debts." 

We  would  go  to  the  full  as  far  as  this,  and  above  all,  think  that  this 
cumbrous  system  of  return  should  be  at  once  abolished.  Fix  your 
tax  or  duty,  if  duty  there  is  to  be,  and  then,  according  to  what  we 
believe  is  the  English  system,  the  duty  can  be  ascertained  upon  the 
declared  estate,  less  the  debts.  There  are,  according  to  the  present 
system,  two  duties,  payable  at  different  times  and  in  quite  a  different 
manner ;  the  duties  may  be  made  one,  and  the  period  of  payment 
fixed  by  reference  to  the  date  at  which  the  net  value  of  the  estate 
has  been  ascertained. 

There  is,  again,  the  difference  which  is  made  between  testate  and 
intestate  successions.  The  latter  have  to  pay  a  considerably  heavier 
duty.  Why,  it  may  be  asked,  should  this  be  the  case,  and  upon 
what  theory  can  its  continuance  be  maintained  ?  We  are  told  that 
it  is  intended  to  induce  those  who  possess  property  to  indicate  dis- 
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tinctly  those  to  whom  they  wish  it  to  go.  But  the  answer  is 
manifest.  If  they  die  intestate,  the  law  itself  has  made  a  will  for 
them,  and  there  may  be,  very  likely  is,  no  reason  for  believing  other- 
wise than  that  they  did  not  wish  to  disturb  the  succession  as  laid 
down  by  law.  Bather,  we  suspect,  must  the  credit  or  discredit  of 
the  pecidiarity  in  the  tax  be  given  to  lawyers,  who  thus  encourage 
not  the  least  lucrative  branch  of  their  business,  the  preparation  of 
wills.  As  the  landed  interest  was  strong  enough  to  exempt  land 
from  the  operation  of  the  duty,  so  the  legal  interest  was  strong 
enough  to  insert  a  provision  eminently  suited  to  aid  legal  business. 
It  may  not  have  been  so  in  either  case,  but  the  opportunity  was 
tempting,  and  the  result  certainly  not  free  from  suspicion.  There 
is,  however,  an  excellent  reason,  apart  from  all  this,  why  the  estates 
of  persons  dying  intestate  should  not  be  more  heavily  mulcted  in 
these  duties  than  where  a  will  has  been  left,  and  that  reason  is,  that 
in  these  cases  of  intestacy  there  is  an  executor  appointed  by  law, 
and  the  Government  is  even  more  sure  of  securing  its  dues. 

The  return  made  by  order  of  the  House  of  Commons,  and  printed 
in  February  1878,  shows  that  on  an  average  of  the  whole  estates 
the  percentage  of  inventory  duty  paid  was  £1, 14s.  6d.,  while  a  like 
average  of  all  estates  under  £30,000  gave  a  percentage  of  £1, 19s.  2d. 
Now,  under  the  present  and  varying  scale  of  rates,  £2,260,176  was 
the  total  raised.  Had  the  rate  been  fixed  at  the  percentages  suggested 
by  either  of  these  averages  in  the  returns,  say  at  £1, 15s.  or  £2, 
the  country  would  have  gained  roughly  nearly  £35,000  in  the  one 
case,  and  nearly  £363,000  in  the  other. 

Briefly  to  recapitulate  our  objections  to  the  inventory  or  probate 
duties,  they  are  as  follows :  First,  It  is  levied  only  upon  personal 
property,  with  an  exception  as  against  heritage  when  used  for  the 
purposes  of  trade,  creating  thus  at  once  an  exemption  in  fiEivour  of 
land,  with  an  exception  directed  against  commercial  undertakings. 
Second,  The  tax  is  levied  upon  a  sliding  scale  instead  of  by  a  fixed 
percentage,  by  which  means  large  sums  of  money  escape  taxation 
as  being  above  one  step  in  the  scale  and  below  the  next.  Third, 
Even  the  scale  as  at  present  adjusted  is  not  fixed  in  its  rates,  which 
do  not  increase  in  a  proper  ratio,  thereby  imposing  a  heavier  bur- 
den on  the  smaller  estates.  Fourth,  The  mode  of  collection  and 
granting  return  of  duty  is  expensive  and  unnecessary.  Lastly,  The 
distinction  made  between  the  duties  in  cases  of  testacy  and  intes- 
tacy is  not  an  equitable  one. 

Turn  we  next  to  another  of  the  taxes  levied  on  successions — 
legacy  duty.  This  has  not  the  objectionable  features  of  inventory 
duty,  because  it  is  uniform  and  impartial,  though  it  varies  in  amount 
according  to  the  degree  of  relationship.  The  first  time  this  tax  was 
imposed  was  in  1780,  and  by  the  year  1815  it  had  attained  its  pre- 
sent rates.  So  long  ago  as  1796  a  proposal  was  made  to  extend  the 
application  of  this  duty  to  heritage,  and  that  proposal,  though  it 
emanated  from  Mr.  Pitt,  met  with  such  opposition  that  it  was  aban- 
doned.   In  this,  then,  consists  our  objection  to  the  tax  as  at  present 
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'  levied ;  but  that  objection  was  partially  removed  in  the  year  1853, 
when  an  extension  of  the  duty  to  heritable  property  was  made,  the 
name  of  succession  duty  being  given  to  the  new  tax.  Vehement 
was  the  opposition  to  the  change :  one  speaker  in  the  House  went 
so  far  as  to  prophesy  that  at  no  distant  day  the  Government  would 
be  forced  to  undo  what  they  had  done  in  "  obedience  to  the  unani- 
mous demands  of  an  indignant  nation."  We  have  not,  however, 
yet  heard  of  the  indignation  or  of  the  unanimity  of  the  call  for 
repeal,  though  twenty-five  years  have  passed  since  that  prophet 
arose.  When  Mr.  Gladstone  introduced  the  measure  he  made  an 
observation,  now  historically  interesting  and  important,  to  the  effect 
that  considerations  of  equity  called  for  a  change  in  one  of  two 
directions — either  there  should  be  a  repeal  of  the  duties  payable 
on  moveable  property,  or  else  the  duties  payable  on  the  death  of 
the  owner  should  be  extended  to  every  kind  of  property  whatsoever. 
Now,  what  has  really  to  be  done  is  to  calculate  the  value,  not  of  the 
estate  itself,  but  of  the  life-interest  of  the  person  succeeding  to  it ; 
the  true  test,  what  will  it  bring  in  the  market  ?  is  not  applied  to 
heritage  (with  the  exception  as  to  inventory  duty  above  mentioned). 
Thus,  for  instance,  a  man  of  fifty  succeeding  to  the  fee-simple  of  a 
heritable  estate,  worth  £20,000  in  the  market  if  sold,  only  pays  duty 
on  the  value  of  his  life-interest,  although  he  might  the  very  day 
following  realize  that  £20,000,  on  which  he  must  have  been  much 
more  heavily  taxed  had  his  predecessor  thought  fit  to  put  his  means 
in  another  shape  than  that  of  land.  The  results,  as  compared  with 
all  the  duties,  are  put  very  well  in  the  following  example  taken 
from  the  pamphlet  already  referred  to : — 

I.  Heir  of   entail  or  other  bare  liferenter,  aoed  fifty,  succeeding  father  in 

heritable  property,  yielding  a  clear  annuu  rental  of  £4000,  and  worth 
thirty  years'  purchase  or  £120,000. 
The  life  income  or  annuity  is  estimated  at  about  £49,700,  and  the  succession 
duty  thereon  at  £1  per  cent  is  £497. 

II.  Heir  in  fee-simple  or  absolute  proprietor. 

His  life  income  or  annuity  is  estunated  in  the  very  same 
way,  and  the  succession  duty  payable  by  him  is  also      .     £497    0    0 

Whereas  if  it  had  been  paid  at  £1  per  cent  on  the  real  value 
of  the  estate,  or  £120,000,  it  would  have  been        .        .      ISOO    0    0 

Difference  in  his  &vour     £703    0    0 

Again,  contrast  the  latter  case  with  one  of  personcd  property  of  same 
amount : — 

Probate  duty  on  £120,000  of  testate 

personal  estate       ....         £1800    0    0 
Probate  duty  on  £120,000  of  intes- 
tate personal  estate  £2700    0    0 
Legacy  duty  in  both  cases  at  £1  per 
cent 1200    0    0  1200    0    0 


£3000    0    0         £3900    0    0 
Succession  duty  as  before  497    0    0  497    0    0 

Differences  in  favoar  of  heritable  property    £2603    0    0         £3403    0    0 
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"Whether  a  man,"  says  Mr.  M'Culloch  on  Taxation,  "vest  his 
fortune  in  money  or  land  is  his  own  affair.  When  GovemmeDt 
impose  taxes  on  its  transfer  from  the  dead  to  the  living,  its  duty  is 
plain  and  simple — to  ascertain  the  amount  to  be  transferred,  and  to 
impose  on  it  the  same  rate  of  duty  without  regard  to  the  form  or 
way  in  which  it  may  be  invested.  To  exempt  land  and  freehold 
property  from  such  duties  is  plainly  an  abuse."  Where,  of  course, 
the  position  of  the  holder  of  the  land  is  that  of  a  liferenter,  or 
indeed  of  an  heir  of  entail,  matters  are  very  different.  The  power 
of  alienating  the  capital  invested,  that  is  to  say,  of  selling  the  land, 
is  withheld,  and  the  sole  interest  to  which  the  liferenter  has  suc- 
ceeded is  the  right  to  the  rents  during  his  life.  To  compute  these 
on  the  existing  system  is  perfectly  equitable.  There  is  also  a 
feature  in  the  payment  of  these  succession  duties  which  might 
advantageously  be  extended  to  personal  as  well  as  real  property,  and 
that  is  the  privilege  of  making  payment  of  the  tax  not  in  one  lump 
sum,  but  in  several  portions  spread  over  a  period  of  time.  For 
heritage  at  present  there  are  Edlowed  four  years,  and  the  instal- 
ments are  paid  haK-yearly.  Were  such  a  method  adopted  with 
reference  also  to  moveable  property,  it  might  relieve  the  pressure 
of  a  heavy  payment  at  a  time  when  other  heavy  calls  also  fall  upon 
the  estate,  and  the  Government  might  be  secured  in  its  rights  by 
priority  of  claim,  while  a  moderate  rate  of  discount  would  serve  to 
encourage  payment  in  full  from  those  who  were  able  to  make  it  at 
once. 

Now,  to  turn  as  shortly  as  possible  to  the  results  of  the  existing 
system  upon  the  national  Exchequer,  we  find  that  from  1859  to 
1869  inclusive,  the  probate  and  legacy  duties  together  in  England 
just  exceeded  31|  millions,  being  nearly  14|  millions  for  the 
former,  and  above  17  millions  for  the  latter,  while  for  the  same 
period  landed  property  only  paid  a  trifle  over  5^  milliona  In 
Scotland  for  the  same  period  the  probate  or  inventory  duty 
yielded  over  IJ  millions,  and  the  legacy  duty  almost  exactly 
It  millions,  in  all  together  about  3^  millions,  while  only  £575,345 
was  produced  by  the  succession  duty.  Lastly,  from  the  recent 
Parliamentary  return  we  learn  that  while  for  1876-77  the  two 
first  duties  yielded  £5,107,130,  the  last  only  gave  to  the  tax- 
gatherers  £849,340.  But  enough  of  these  figures;  they  show 
sufficiently  that  personal  property  pays  six  times  more  than  real 
property.  We  must  not,  however,  be  carried  away  at  once  by  this 
mere  statement  of  an  undoubted  fact,  for  there  are  several  con- 
siderations which  lead  to  the  conclusion  that  any  change  would 
still  leave  the  land  as  a  less  lucrative  source  of  revenue.  The  real 
property  in  the  country,  in  the  first  place,  is  probably  of  consider- 
ably less  value  than  the  personal  property.  Again,  even  under  an 
altered  system,  all  entailed  estates,  so  long  as  they  remain  entailed, 
would  only  pay  on  the  life-interest  of  each  succeeding  heir  under 
the  tailzie ;  and  then,  above  all,  land  is  more  subject  to  descend  in 
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the  direct  line  than  other  kinds  of  property.  Be  these  facts,  how- 
ever, as  they  may,  the  existing  principle  is  wrong,  and  needs 
change:  if  the  revenue  is  to  benefit,  so  much  the  better;  if  not,  at 
least  we  shall  have  a  mode  of  taxation  intelligible  in  its  method 
and  impartial  to  all ;  and  should  there  be  the  necessity  for  any 
increase,  the  incidence  of  the  additional  burden  would  fall  evenly 
and  justly. 

But  when  a  change  is  made  upon  the  system  under  which  any 
large  portion  of  taxes  is  levied,  we  require  not  only  to  remove 
existing  anomalies  and  exemptions,  but  also  to  use  every  effort  to 
improve  the  modes  of  collection  and  the  regulations  regarding  the 
duties.  For  instance,  with  these  succession  duties,  a  very  useful 
and  important  change  might  be  effected  as  to  the  time  within 
which  any  claim  for  the  duties  may  be  made.  At  present  it  is 
said,  perhaps  not  altogether  without  some  degree  of  truth,  that 
when  a  slack  time  comes  in  the  Government  offices  of  this  depart- 
ment, the  unemployed  clerks  are  set  to  work  to  rake  up  all  or  any 
old  claims  against  the  estates  of  persons  long  since  dead.  Indeed, 
at  no  very  remote  time,  such  a  claim  was  insisted  in  against  the 
representatives  of  a  former  President  of  the  Court  of  Session,  now 
at  least  in  the  third  degree  of  descent.  This  appears  to  us  a  very 
bad  system.  If  there  was  duty  to  be  paid  it  should  have  been 
claimed  at  once,  for  there  was  no  attempt  to  conceal  funds  or  deny 
liability,  and  a  prescriptive  period  ought  for  the  sake  of  all  persons 
to  be  fixed,  after  the  expiry  of  which  no  claim,  unless  founded  upon 
a  specific  allegation  of  fraud  or  wilful  misrepresentation,  shall  be 
valid  Of  course,  where  deceptive  evasion  has  been  attempted, 
not  only  the  duty  should  be  exigible  at  any  time,  but  if  discovered 
the  offender  should  suffer  heavily ;  but  that  does  not  affect  such 
cases  as  those  we  have  alluded  to.  The  reduction  of  the  enormous 
staff  of  officials  engaged  in  the  collection  of  these  duties  would  be 
vastly  increased  were  it  possible  to  remit  altogether  the  one  per 
cent,  duty  payable  where  children  succeed  their  parents.  No  doubt 
such  a  change  as  this  would  be  very  extensive  in  its  effects,  and 
the  loss  of  revenue  could  not  fail  to  be  considerable,  but  then 
we  venture  to  think  that  the  expenses  might  be  proportionately 
diminished.  The  department  practically  would  be  abolished,  and 
might  be  thrown  into  some  other  branch  of  the  public  service.  We 
are  making  inquiries  with  a  view  to  ascertaining  somewhat  in  detail 
what  the  collection  of  these  and  other  duties  costs  the  country,  and 
the  results  when  put  into  shape  may  perhaps  prove  interesting ;  at 
anyrate  we  venture  to  think  that  they  will  prove  that  relatively  to 
its  results  the  collection  of  these  duties  on  succession  costs  a  very 
high  percentage.  It  would,  however,  we  think,  pay  the  Govern- 
ment, and  pay  it  well  too,  (1)  to  annihilate  the  one  per  cent  class 
in  the  case  of  legacy  duty ;  (2)  to  do  the  same  as  to  succession 
duty ;  but,  on  the  other  hand,  in  the  case  of  the  other  classes,  pay- 
ing three  to  ten  per  cent,  to  charge  the  tax  upon  the  market  value 
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of  the  land  bequeathed  or  succeeded  to;  (3)  to  extend  the  in- 
ventory duty  to  land,  and  fix  it  at  a  certain  percentage  rate. 
Taking  the  loss  and  gain  and  putting  them  one  against  the  other, 
we  shoold  see  by  such  a  change  (1)  a  loss  in  all  cases  where 
children  succeeded  their  parents  in  moveable  estate;  (2)  a  gain 
whenever  land  passed  otherwise  than  from  parent  to  child,  varying 
from  three  to  ten  per  cent,  on  the  tme  market  value,  and  not  on 
an  estimated  life-interest;  (3)  a  gain  upon  the  inventory  duty  as 
extended  to  land ;  (4)  a  gain  upon  the  percentage  rate  fixed  for 
the  inventory  duty  in  the  case  both  of  heritable  and  of  moveable 
property;  (5)  a  gain  by  the  large  reduction  in  the  expenses  of 
collection.  We  hope,  however,  to  give  hereafter  fix)m  the  actual 
statistics  what  would  be  the  prolnible  result  fiscally  of  such  a 
change. 

That  a  change  in  the  mode  of  assessment  for  these  duties,  and 
we  hope  also  in  the  mode  of  levying,  is  imminent  no  one  can 
doubt,  and  accordingly  it  is  especially  incumbent  upon  the  legal 
profession  to  see  the  new  duties  based  upon  sound  principles,  and 
also  to  endeavour  to  secure  the  adoption  of  such  a  method  of  col- 
lection as  will  ensure  the  simple  and  prompt  settlement  of  claima 
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The  Boyal  British  Bank  stopped  payment  on  3rd  September  1856. 
The  liabilities  were  £700,000;  the  available  assets  £300,000. 
Thereafter  the  directors  were,  along  with  the  manager,  tried  on 
an  indictment  for  conspiracy.  The  information  charged  that  the 
defendants, ''  intending  to  deceive,  defraud,  and  prejudice  such  of  the 
shareholders  as  were  not  aware  of  the  true  state  of  the  bank,  and 
to  induce  the  Queen's  subjects  to  become  customers  and  creditors 
of  the  bank,  and  to  purchase  and  hold  shares  therein,  did  conspire 
falsely  and  fraudulently  to  publish  and  represent  that  the  bank  and 
its  affairs  had  been,  during  the  year  ended  the  Slst  of  December 
1866,  and  then  were,  in  a  sound  and  prosperous  condition,  produc- 
ing profits  divisible  among  the  shareholders,  they,  the  defendants, 
well  knowing  that  the  bank  and  its  affairs  had  been  during  that 
year,  and  then  were,  in  an  unsound  and  unprosperous  condition,  not 
producing  any  profit  divisible  among  the  shareholders." 

On  the  15th  of  July  1856  the  directors  made  a  report  to  the 
shareholders,  in  which  they  declared  a  dividend  of  4  per  cent.,  and 
at  the  same  time  issued  500  new  shares  in  the  bank  An  abstract 
balance-sheet  for  the  last  half-year  was  at  the  same  time  issued  to 
the  shareholders,  which  purported  to  exhibit  the  liabilities  and 
assets  of  the  bank,  along  with  the  profit  and  loss  account 

At  the  trial,  which  took  place  in  February  1858,  seven  special 
charges  were  made  against  the  directors  in  support  of  the  accusation 
of  conspiracy.    These  were — (1)  Publishing  a  false  report  for  the 
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half-year  to  December  31,  1855,  declaring  a  dividend  of  6  per 
cent.  (2)  Issuing  new  shares,  knowing  the  bank  to  be  in  a  failing 
condition.  (3)  Publishing  a  balance-sheet,  false  as  to  the  amount 
of  assets,  the  provision  for  bad  debts,  and  the  profit  and  loss 
account  (4)  Paying  a  dividend  when  no  profits  had  been  made. 
(5)  Buying  the  bank's  shares  with  the  money  of  the  bank  in  order 
to  keep  up  the  price.  (6)  Publishing  a  circular,  to  induce  share- 
holders to  buy  new  shares,  in  September  1855.  (7)  Publishing  an 
advertisement  inviting  accounts  when  the  bank  was  nearly  insolvent. 

The  balance-sheet  issued  to  the  shareholders  for  the  year  ending 
3l8t  December  1855  was  correct  in  form,  and  showed  that  the  bank 
was  in  a  sound  condition,  and  that  there  were  profits  upon  which  a 
dividend  of  6  per  cent,  could  be  paid.  But  the  evidence  clearly 
proved  that  in  point  of  fact  the  bank  had  realized  a  loss,  and  could 
not  meet  its  engagements.  Of  this  fact  the  directors  were  aware. 
The  way  in  which  the  books  were  manipulated  was  this :  on  the 
credit  side,  under  the  item  "loans  on  convertible  securities  for 
8hoi*t  periods,  advances  on  cash-credit  accounts,  bills  discounted, 
etc.,"  were  included  debts  due  to  the  bank  which  were  known  to  be 
bad.  No  intimation  appeared  on  the  balance-sheet  that  these 
debts  were  not  available,  or  that  other  large  debts  included  in  this 
item,  for  which  the  securities  had  become  inadequate,  were  not 
available.  Thus  a  surplus  was  made  out  which,  had  it  been 
genuine,  would  have  yielded  a  dividend,  whereas,  on  a  true  state- 
ment of  the  affairs  of  the  bank,  there  was  no  surplus  from  which  a 
dividend  could  be  declared. 

The  trial  occupied  a  fortnight,  and  a  great  mass  of  evidence  was 
produced  in  support  of  the  charge  of  conspiracy.  As  to  the  actual 
facts  regarding  the  question  of  solvency  and  insolvency,  the  financial 
position  of  the  bank,  the  value  of  the  securities  held,  the  amount 
of  liabilities,  and  the  manner  in  which  the  balance-sheet  had  been 
made  up,  there  could  be  no  doubt.  In  almost  every  such  case,  how- 
ever lengthy  the  investigation  may  be,  the  results  are  simple  enough. 
The.  books  speak  for  themselves,  and  patient  inquiry  cannot  fail  to 
unravel  the  truth.  All  along  the  directors  and  manager  hoped 
that  the  affairs  of  the  bank  would  ultimately  come  right.  "  What 
are  our  prospects  of  business  to  relieve  past  disasters  ? "  wrote  one 
director  to  another,  "Do  they  justify  going  on,  even  supposing 
the  charter  wotdd  warrant  our  doing  so  ?  for,  as  respects  an  appeed 
to  our  shareholders,  to  state  losses,  and  obtain  their  acquiescence 
to  relinquish  dividend,  and  whip  up  to  restore  lost  capital,  I 
should  pronounce  it  at  once  simply  puerile,  and  the  most  ceitain 
and  ignoble  course  of  official  suicide."  At  an  examination  into 
the  affairs  of  the  bank,  previous  to  the  criminal  trial,  one  of  the 
directors  said,  "  We  were  buoyed  up  by  hope  that  by  issuing  new 
shares  and  increasing  our  capital,  the  losses  would  be  made  up,  and 
that  we  might  avoid  realizing  the  ruin  which  a  more  explicit  state- 
ment would  immediately  have  brought  down  upon  the  shareholders." 
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The  position  of  the  diiectors  was  simply  this :  having  made  a 
series  of  bad  speculations,  and  having  received,  some  of  them,  heavy 
advances  from  the  bank  for  their  own  private  ends,  they  found  the 
bank  rapidly  getting  into  difficnlties.  Unwilling  to  acknowledge 
this  fact  to  the  public  and  the  shareholders,  they  held  on,  always 
in  the  hope  that  matters  would  be  extricated.  At  last  the  position 
became  desperate,  and  a  series  of  balance-sheets  were  framed  for 
presentation  at  the  shareholders'  meetings,  in  which,  under  the  head 
of  assets,  were  included  securities  good,  bad,  and  indifferent  alike. 
By  this  means  an  apparent  surplus  was  shown,  whereas,  had  the 
actual  state  of  affairs  be«n  revealed,  had  bad  debts  been  counted  as 
losses,  and  unrealizable  securities  been  put  at  their  proper  value, 
a  deficit  would  have  appeared. 

The  Court  held  that,  in  order  to  obtain  a  conviction,  it  was  not 
necessary  that  directors  should  be  cognizant  of  the  transactions 
which  led  to  insolvency.  It  was  enough  if  they  were  aware  of  the 
result,  and  concurred  in  the  representations  in  furtherance  of  a 
common  design,  even  although  they  did  so  with  no  motive  of  parti- 
cular benefit  to  themselves. 

The  evidence  disclosed  dealings  of  a  very  loose  description.  The 
bank  appeared  to  have  got  into  the  hands  of  speculators,  who  used 
it  for  the  purpose  of  obtaining  advances.  Gwynne,  one  of  the 
original  projectors  of  the  bank,  opened  a  cash  credit  in  February 
1866,  for  £3000,  with  a  promissory  note.  Next  year  he  had  a  credit 
for  £5000,  on  a  bill  In  the  end  he  owed  the  bank  £12,000,  on 
worthless  securities.  Brown  (one  of  the  defendants)  became  a 
director  in  February  1853.  On  the  16th  of  March  he  had  an  advance 
of  £2000  on  his  own  note.  On  the  12th,  £3000  was  placed  to 
credit^  and  on  4th  May  £1000,  and  again  £5000  was  pat  to  his 
credit  on  the  security  of  a  bill  of  sale  over  two  ships.  In  1854, 
Walton,  at  that  time  governor  of  the  bank,  along  with  Brown  and 
others,  obtained  advances  in  order  to  enable  them  to  continue 
business,  they  having  informed  the  manager  that  if  they  were  not 
assisted  they  would  be  obliged  to  stop  payment.  Most  of  the  ad- 
vances made  in  this  manner  turned  out  bad  debt8>  and  the  bank 
sustained  such  losses  as  to  be  really  insolvent  The  last  balance- 
sheet  laid  before  the  shareholders  at  a  meeting  on  Ist  February 
1856,  showed  a  *'  gross  balance  for  the  year  endmg  31st  December 
1855,  after  making  provision  on  account  of  bad  debts,  and  paying 
interest  (£25,320,  8s.  3d.)  on  deposits  and  promissoiy  notes,  and 
balances,"  of  £30,551,  28.  7d.  On  tlie  other  side  credit  was  taken, 
under  '*  assets,"  by  loans  for  short  periods,  advances  on  cash  credits, 
bills  discounted,  eta  for  £986,272,  lis.  Id.  But  this  latter  sum 
included  the  advances  made  to  some  of  the  directors,  along  wii^h 
other  bad  debts,  and  certain  sums  lent  over  unrealizable  securities. 
It  was  also  proved  that  some  of  the  bank's  shares  had  been  bought 
with  the  bank's  money,  "  which,"  said  Lord  Campbell,  who  prasided, 
"  would  not  be  justifiable  under  any  circumstanoes." 
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The  directors  were  not  all  equaUy  to  blame,  some  having  more 
direct  acquaintance  than  others  with  the  business  of  the  bank. 
But  as  to  the  crime  of  conspiracy,  Lord  Campbell  said  in  summing 
up :  *'  It  is  not  essential  that  evidence  should  be  given  of  any  formed 
consultation,  in  which  the  parties  are  supposed  to  have  deliberately 
resolved  to  do  an  illegal  act,  or  to  do  a  legal  act  by  illegal  means ; 
but  if,  as  reasonable  men,  you  see  there  was  a  common  design,  and 
they  were  acting  in  concert  to  do  what  is  wrong,  that  is  evidence 
from  which  a  jury  may  suppose  that  a  conspiracy  was  actually 
formed." 

The  defendants  were  found  guilty,  and  sentenced  to  various 
terms  of  imprisonment  "I  acquit  you,"  said  the  presiding  judge 
when  sentencing  the  convicts,  "  of  having  originated  this  bank  with 
the  fraudulent  intent  to  cheat  the  public ;  but  it  is  now  demon- 
strated that  for  years  you  have  carried  on  a  system  of  deliberate 
fraud,  and  fabricated  documents,  for  the  purpose  of  deceiving  the 
public,  for  your  direct,  or  indirect,  benefit  It  would  be  a  dis- 
grace to  the  law  of  any  country  if  this  were  not  a  crime  to  be 
punished.  It  is  not  a  mere  breach  of  contract  with  the  share- 
holders or  customers  of  the  bank;  but  it  is  a  criminal  conspiracy 
to  do  what  inevitably  leads  to  great  public  mischief  in  the  ruin 
of  families,  and  reducing  the  widow  and  orphan  from  affluence 
to  destitution." 

The  time  has  not  yet  come  for  expressing  an  opinion  as  to  who  is 
to  blame  for  the  events  which  have  led  to  the  failure  of  the  City 
of  Glasgow  Bank.  That  a  gross  fraud  has  been  perpetrated  there 
can  be  no  doubt,  but  those  who  were  responsible  for  the  manage- 
ment have  been  arrested,  and  till  it  has  been  discovered  which  of 
them  are  the  guilty  parties,  it  would  be  an  act  of  injustice  to  con- 
demn any  one.  The  failure  is  a  national  calamity.  A  generation 
will  have  passed  away  before  its  results  have  ceased  to  be  felt. 
No  words  can  depict  the  anguish  which  is  felt  by  the  sufferers. 
Broken  fortunes,  ruined  homes,  rent  hearts,  and  shattered  hopes 
are  the  portions  of  the  unfortunate  partners  in  a  great  commercial 
concern,  which  the  reckless  cupidity  and  criminal  misconduct  of, 
most  certainly,  some  members  of  the  directory  have  brought  to 
destruction.  In  many  respects  its  history  resembles  that  of  the 
Boyal  British  Bank.  The  deception  existed,  apparently,  in 
1873.  In  June  of  that  year  fictitious  entries  to  the  amount  of 
£973,000  were  mada  A  dividend  of  ten  per  cent  was  declared. 
Just  as  in  the  case  of  the  Boyal  British  Bank,  new  shares  were 
issued,  and  the  prospect  of  a  high  rate  of  interest  induced  many 
shareholders,  who  hsul  confidence  in  the  integrity  of  the  officials, 
to  take  them  up.  Four  debtors  owe  the  bank,  among  them, 
£6,700,000,  advanced  on  security  which  is  now  estimated  at 
£1,500,000,  leaving  a  deficit  of  £4,200,000.  This  enormous  un- 
secured sum  has  been  put  down  as  a  good  debt,  a  good  realisable 
asset,  in  the  balance-sheet,  on  the  strength  of  which  shareholderB, 
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the  public,  and  other  banks,  were  induced  to  trust  the  Glasgow 
Bank.  The  imprudent  speculations  in  Welsh  mines,  which  to  a 
large  extent  led  to  the  insolvency  of  the  Royal  British  Bank,  sink 
into  perfect  insignificance  compared  with  the  gigantic  folly,  to  use 
no  harsher  term,  which  characterizes  the  investments  made  by  the 
directors  of  the  City  of  Glasgow  Bank.  But  four  short  months  ago 
the  shareholders  believed  that  their  capital  of  £1,000,000  and  the 
"  rest"  of  £450,000  were  safe  and  sound,  while  the  directors  declared 
a  dividend  of  twelve  per  cent.  In  four  short  months  capital  and  rest 
alike  are  gone,  and  in  their  place  stands  a  debt  of  £5,000,000,  which 
the  shareholders  are  called  upon  to  pay. 

We  say  nothing  of  the  details  of  the  fraud,  such  as  the  systematic 
falsification  of  returns  to  the  Treasury,  the  cooked  accounts,  the 
lying  balance-sheets,  the  deception  practised  towards  other  banks 
as  to  the  rate  of  interest  given  to  depositors,  the  purchase,  as  is 
alleged,  of  shares  with  the  bank's  money  in  order  to  keep  up  the 
price,  which,  although  legal,  has  a  sinister  aspect  when  the  actual 
state  of  the  bank  is  taken  into  consideration.  These  matters  will 
be  investigated  at  the  approaching  trial,  to  which  the  country  looks 
forward  with  painful  anxiety.  The  point  at  issue  will  be,  not 
whether  a  series  of  frauds  has  been  committed,  but  hy  whom. 
Many' questions  and  difficulties  may  arise,  but,  while  aware  that 
no  adequate  penalty  can  be  inflicted  on  the  authors  of  this  great 
misfortune,  we  hope,  in  the  interests  of  that  public  morality 
which  they  have  defied,  to  see  them  exposed  and  brought  to 
punishment. 


PARTNERSHIP. 


It  is  creditable  to  the  care  and  skill  of  Scottish  conveyancers,  and  t<o 
the  shrewdness  of  Scottish  men  of  business,  that  we  have  had  in  the 
Scottish  Courts  so  few  cases  relating  to  the  constitution  of  partner- 
ship. Scottish  traders  generally  take  good  care  to  know  to  whom 
and  on  what  security  they  are  making  trade  advances ;  and  hence 
the  doctiiue  of  "  holding  out "  has  not  received  much  illustration  in 
this  country.  We  have  not,  of  course,  any  more  than  our  English 
brethren,  been  able  to  manufacture  an  exhaustive  definition  of 
partnership.  Mr.  Justice  lindley,  in  his  well-known  work  on  this 
subject,  gives  no  less  than  fifteen  definitions,  all  by  very  learned 
and  acute  lawyers ;  and,  as  Sir  George  Jessel  modestly  said  in  a 
recent  case, "  anybody  reading  the  fifteen  may  get  a  general  notion 
of  what  partnership  means."  He  seems  hims^  to  prefer,  as  the 
most  simple  and  accurate,  the  definition  of  the  New  York  Civil 
Code :  ''  Partnership  is  the  association  of  two  or  more  persons  for 
the  purpose  of  carrying  on  business  together  and  dividing  its 
profits  between  them ; "  and  the  only  correction  he  mcJces  on  it  is 
to  suggest  that,  as  Pothier  says,  the  profits  must  be  wi^  profit 
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hannete  (animo  lucri,  quod  honedum  sit  ac  licitum,  in  commwM 
faciendi),  the  business  must  not  be  unlawful,  e.g,  baby-farming. 
You  may,  of  course,  have  a  dormant  partner  who  puts  nothing  in ; 
and,  therefore,  the  words  about  contribution  of  property,  skill, 
labour,  goodwill,  etc.,  which  appear  in  many  definitions,  are  not 
precisely  accurate  in  the  abstract,  although  they  apply  truly  to  the 
great  majority  of  partnerships.  The  most  difficult  and  the  most 
frequent  question  which  has  recently  arisen  in  the  cases  on  this 
subject  is  whether  an  arrangement  by  which  an  apparent  creditor 
who  has  made,  or  continues  to  make,  advances  to  the  business, 
obtains  a  security  over  the  business  by  way  of  assignation  to  the 
effects  or  stipulated  right  of  control  and  interference,  accompanied 
perhaps  by  a  right  to  share  in  profits,  does  or  does  not  amount  to 
partnership  with  consequent  liability  to  less  favoured  creditors  ? 
The  last  Scottish  case  is  Stott  v.  Fender  &  Orombie,  July  20,  1878, 
15  Sc.  L  R  734,  following  upon  Eaglesham  v.  Grant,  July  15, 
1875,  2  Bettie,  960.  These  cases,  as  Lord  Shand  observed  in  the 
latter  one,  are  probably  the  first  in  Scotland  since  the  decision  of 
the  House  of  Lords  in  Cox  v.  Hickman  (8  Clark,  268)  destroyed 
the  old  rule,  according  to  which  it  was  supposed  that  a  right  to 
participate  in  profits  necessarily  created  liability  as  partner  to 
creditors;  and  the  law  has  subsequently  been  developed  in  the 
English  cases  which  we  proceed  to  notice.  In  Cox  v.  Hickman  there 
was  a  limited  participation  in  profits,  the  trustees  for  creditors 
carrjdng  on  the  business,  and  applying  the  proceeds  and  the 
profits  of  the  business  in  payment  of  their  debts.  It  was  held  that 
as  the  creditors  had  no  right  beyond  the  amount  of  their  debts, 
although  for  the  better  recovery  of  these  they  had  practically 
taken  over  the  management  of  the  business,  they  had  not  incurred 
liability  as  partners  to  creditors  contracting  subsequent  to  the  date 
of  the  trust.  In  Pooley  v.  Driver^  SLR  (Ch.  Div.)  458,  an 
arrangement  of  a  peculiar  kind  was  attempted  to  be  set  up  under 
sec.  1  of  the  Act  commonly  known  as  BoviU's  Act,  28  &  29  Vict 
c.  86.  That  section  provides  that  ''  the  advance  of  money  by  way 
of  loan  to  a  person  engaged,  or  about  to  engage,  in  any  trade  or 
undertaking  upon  a  contract  in  writing  with  such  person  that  the 
lender  shall  receive  a  rate  of  interest  varying  with  the  profits,  or 
shall  receive  a  share  of  the  profits  arising  from  carrjring  on  such 
trade  or  undertaking,  shall  not  of  itself  constitute  the  lender  a 
partner  with  the  person  or  the  persons  carrying  on  such  trade  or 
undertaking,  or  render  him  responsible  as  such."  In  Pooley  v. 
Driver  two  persons,  who  had  agreed  on  a  copartnership  for  four- 
teen years,  raised  £10,000  of  additional  capital  in  sums  of  £500, 
contributed  by  various  pei-sons.  These  sums  were  to  remain  in 
the  business  for  fourteen  years,  and  the  lenders  were  to  receive  a 
share  of  the  net  profits  in  each  corresponding  to  the  proportion 
between  the  sum  contributed  and  the  total  capital  of  the  concern. 
An  account  was  to  be  submitted  each  year  to  these  contributors. 
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and  at  the  close  of  the  copartnerahip  the  account  of  profits  over 
the  whole  period  was  to  he  adjusted,  and  over  payments  made  to 
the  contributors  were  to  be  deducted  from  the  sums  repayable. 
The  partners  undertook  to  the  contributors  to  carry  on  the  business 
during  the  period  It  is  not  surprising  that  Sir  Qeoige  Jessel  held 
these  contributors  liable  as  partners.  His  judgment  is  one  of  the 
most  vigorous  discussions  of  the  idea  or  notion  of  partnership 
which  the  English  Bench  has  produced  This  was  obviously  not 
an  ordinary  loan.  It  was  a  mode  of  raising  capital,  according  to 
which  the  creditors  or  lenders  received  many  of  the  rights  which 
belong  at  common  law  to  a  dormant  partner.  True,  a  dormant 
partner  is  liable,  because  he  has  agreed  to  be  liable,  and  not  because 
he  has  stipulated  for,  or  asserted  any  of  the  rights  of,  a  {Mtrtner 
against  his  fellowa  But  the  lenders  in  Poolof  v.  Driver,  although 
by  an  ineffectual  reference  to  Bovill's  Act  in  an  unsigned  minute 
of  agreement  they  had  plainly  shown  their  intention,  or  wish,  not 
to  make  themselves  liable  to  the  public,  were  just  as  plainly 
selecting  a  speculative  investment  witiiout  the  statutory  protection 
against  unlimited  liability,  but  with  securities  not  available  to  the 
ovdinaiy  lender.  The  case  was  decided  apart  from  the  terms  of 
the  Act  of  Parliament,  but  it  is  unlikely  that  a  properly-signed 
written  contract  would  have  made  any  difference  in  the  r^ull 
The  ''advance  of  money"  was  not  the  only  circumstance  from 
which  liability  was  inferred ;  and  it  may  be  doubted  whether  an 
advance  for  fourteen  years  on  the  conditions  above  explained 
would  be  treated  by  any  Court  as  an  ''  advance  by  way  of  loan." 
In  JExparU  Tmnant,  6  L.  R  (Ch.  Div.)  303,  a  father  anxious  ,to  set 
up  his  son  in  business  as  a  stockbroker  lent  him  a  sum  of  £5000 
in  the  stocks,  became  guarantee  to  the  extent  of  £6000  moro, 
agreed  to  accept  a  share  of  the  profits  made  on  the  business, 
reserved  right  to  call  for  accounts,  and  made  various  stiptilations  as 
to  the  management  of  the  business,  and  the  amount  of  the 
son's  drawings  therofrom.  He  was  also  entitled  to  withdraw  his 
advances  on  a  certain  notice  being  given.  The  son,  who  carried  on 
other  concerns  in  which  the  father  was  not  interosted,  becoming 
bankrupt,  it  was  the  interest  of  the  father  to  ropresent  himself  as  a 
partner,  in  order  that  he  might  himself  realize  the  partnership 
estate  and  divide  it  among  the  creditors.  The  Lords  Justices, 
however,  thought  that  he  had  neither  the  rights  nor  the  liabilities 
of  a  partner,  but  that  he  had  merely  come  forward  to  assist  his  son, 
for  whose  behoof  the  business  was  truly  carried  on.  Again,  in 
Exparte  Ddhasse,  TLB.  (Ch.  Div.)  511,  Delhasse  advanced  almost 
the  entire  capital  of  the  business  for  a  period  of  throe  years,  which 
was  also  the  duration  of  the  copartnership  subject  to  renewal  He 
received  twenty-five  per  cent  of  the  net  profits  on  the  whole 
business.  He  was  entitled  to  annual  statements  of  account,  and  in 
the  event  of  a  stoppage  he  was  to  act  as  liquidator  of  the  concern. 
Hero  the  Lords  Justices  thought  that  the  contract  was  in  no  way 
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protected  by  BoviU's  Act,  but  in  fact  embodied  the  yery  arrange* 
ment  which  the  Act  intended  should  be  followed  by  liability.  The 
ostensible  partners  were  not  trying  to  work  a  debt  off  a  business 
of  their  own;  they  were  acting  largely  no  doubt  for  their  own 
behoof,  but  also  as  the  agents  of  a  powerful  principal  who  had 
enabled  them  to  start,  ai^  who,  although  dormant  as  regards  the 
public,  retained  effective  control  oyer  the  business,  and  a  direct 
interest  in  its  success.  There  was  indeed  a  power  to  pay  off 
Ddhasse  (a  power  not  likely  to  be  exercised),  but  this,  as  L.  J. 
Thesiger  observed,  although  not  aiding  the  proof  of  partnership, 
was  certainly  not  inconsistent  with  it. 

We  now  come  to  the  Scottish  cases.  In  Bdglesham  v.  Oraiti^ 
Grant,  an  accountant,  had  become  security  for  the  compositions 
payable  by  Munro,  a  draper,  to  his  creditors.  Munro  in  return 
assigned  his  whole  business  and  estate,  and  lease  of  business 
premises,  to  Grant,  with  power  to  realize.  Munro  bound  himself 
to  give  his  whole  time  to  the  business,  but  no  goods  were  to  be 
added  to  stock  without  authority  from  Grant,  who  undertook 
to  make  the  necessary  payments  of  composition^  and  for  the 
business  supply  and  expenses  and  aliment  of  Munro.  All  receipts 
were  paid  into  a  separate  account  kept  in  name  of  Grant  After 
the  l£U9t  instalment  of  composition  had  been  paid.  Grant  was  to 
convey  back  the  balance  of  the  estate  to  Munro,  and  in  ascertain- 
ing this  balance  was  to  take  credit  for  a  commission  of  £7, 10s. 
per  cent,  upon  all  monies  received  or  recovered  by  him  in  carrying 
on  the  business  and  realizing  the  estate.  While  this  was  the 
agreement  of  parties,  there  was  no  actual  charge  of  possession,  the 
business  being  conducted  in  the  name  of  Munro,  who  granted  bills 
for  goods  supplied,  and  receipts  for  customers'  accounta  Grant's 
cheques  on  the  separate  account  were  made  payable  to  bearer  and 
handed  to  Munro,  so  that  the  latter  actually  made  the  payment 
or  remittance  Munro's  business  went  from  bad  to  worse,  and  he 
was  ultimately  sequestrated.  Grant  being  then  in  considerable 
advance  to  the  concern  beyond  the  amount  of  the  composition  in- 
stalments. In  these  circumstances  Lord  Shand,  in  an  interesting 
judgment  which  was  unanimously  adhered  to  by  the  Second 
Division,  gave  effect  to  the  principle  laid  down  by  Mr.  Justice 
Lindley,  that  "no  person  who  does  not  hold  himself  out  as  a 
partner  is  liable  to  third  persons  for  the  acts  of  persons  whose 
profits  he  shares,  unless  he  and  they  are  really  partners  inter  se." 
It  was  argued  for  the  pursuer  not  merely  that  Grant  was  a  partner, 
but  that  he  was  sole  partner  or  principal,  and  Munro  only  his 
agent  or  servant  for  the  conduct  of  the  business.  **  But,"  as  lord 
Shand  observed,  ''  the  substance  and  effect  of  the  agreement  was, 
that  the  defender  (Grant)  undertook  to  guarantee  the  payment  of 
debts  due  by  Munro,  which  might  involve  an  advance  on  his  part, 
on  condition  that  Munro  should  conduct  his  business  under 
stringent  supervision,  and  should  pay  the  defender  a  commission 
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on  the  gross  amount  to  be  received  in  connection  with  carrying  on 
the  business  and  realization  of  the  estate  until  the  defender  should 
be  relieved  of  his  guarantea" 

These  principles  have  again  been  followed  in  l^oU  v.  Fender 
&  Crornbie.      To  this  case,  there  being  no  written  agreement, 
Boviirs  Act  was  held  not  to  apply.    The  defenders,  a  farmer  and  a 
joiner,  had  become  co-obliprants  in  a  bond  of  cash  credit  to  a  bank 
in  favour  of  John  Tumbull,  a  tanner  and  skinner.     On  Turnbull's 
sequestration  they  were  compelled  to  pay  a  considerable  sum  to  the 
bank.     On  Tumbull  being  discharged  on  composition,  the  defen- 
ders opened  another  cash  credit  (this  time  in  the  names  of  them- 
selves and  another  friend  of  Turnbull's),  from  which  Tumbull  was 
supplied  with  funds  to  continue  his  business,  the  defender  Grombie 
being  alone  entitled  to  draw  on  the  account,  and  all  monies 
received  in  the  business  being  immediately  paid  into  the  credit  of 
the  cash  credit    Tumbull  received  twenty-five  shillings  a  week  as 
aliment,  and  the  books  were  kept  by  an  accountant  on  the  defen- 
der's employment,  and  in  them  the  amount  of  the  cash  credit  was 
entered  as  a  company  asset,  the  business  being  carried  on  under 
the  name  of  Tumbidl  &  Company.    So  much  was  proved  by 
documents.    The  parties  themselves  explained  that  they  had  no 
idea  of  becoming  partners.    All  they  intended  was  to  enable 
Tumbull  to  start  afresh,  and  to  provide  a  security  for  the  repay- 
ment of  the  advance  necessary  for  that  purpose,  and  of  the  advance 
prior  to  the  sequestration,  which,  though  as  a  legal  debt,  extin- 
guished by  the  discharge,  it  was  still  TumbuU's  duty  to  repay. 
On  these  facts  the  Sheriff  of  Boxburgh  held  that  the  defenders 
were  liable  as  partners,  or  rather  as  principalB,  but  lus  judgment 
seems  to  have  been  based  on  the  documentary  evidence  alone. 
The  learned  Sheriff  seems  to  have  thought  that  in  a  proof  of  part- 
nership the  alleged  partner  might  not  explain  that  he  had  merely 
lent  the  money.    The  Second  Division  of  the  Court  took  a  very 
different  view  of  the  case.     It  was  observed  by  L.  J.-C.  Moncreiff : 
"  I  am  at  a  loss  to  find  any  element  of  partnership  in  this  arrange- 
ment.   That  the  gross  receipts  of  the  business  were  to  be  charged 
with  the  amount  of  this  old  debt,  and  substantially  impledged  for  it, 
is  a  security  transaction  and  nothing  elsa     The  whole  business 
would  be  free  the  moment  the  debt  was  paid,  and  it  was  not  con- 
tended that  if  the  business  had  been  prosperous  the  allied  part- 
ners could  have  taken  any  benefit*  beyond  payment  of  their  debt." 
It  must  be  satisfactory  to  the  mercantile  community  that  these 
interesting  questions  of  partnership  liability  are  now  discussed  and 
decided,  not  on  legal  technicalities,  or  with  a  view  to  satisfy  some 
imperious  definition,  for  which  nobody  in  particular  is  responsible, 
but  on  grounds  of  common  sense  and  fair  dealing,  and  so  as  to  give 
effect  to  the  honest  intention  of  parties  where  they  have  not 
attempted  to  do  something  which  the  law  forbids. 
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We  have  already  briefly  sketohed  the  provisions  of  the  most  bulky 
and  perhaps  the  most  important  Scottish  Act  of  the  past  session, 
viz.  that  rdating  to  roads  and  bridges.  We  now  proceed  to  deal  in 
a  similar  way  with  the  other  Acts  affecting  Scotland.  The  House 
Occupiers  IHsqualification  Removal  {Scotland)  Act,  1878  (c.  5),  is 
passed  with  the  view  of  settling  questions  which  have  arisen 
relating  to  the  third  section  of  the  Eeform  Act  of  1868.  Sub- 
letting  his  house  during  the  qualifying  period  of  twelve  months  is 
not  to  disqualify  the  voter,  provided  that  the  periods  for  which  it 
is  let  do  not,  in  the  whole,  exceed  four  months,  and  that  it  is  let 
furnished. 

The  Public  Parks  {Scotland)  Act,  1878  (c.  8),  extends  the  powers 
given  by  the  Public  Health  Act  of  1875,  and  the  Artizans  and 
Labourers  Dwelling  Improvement  (Scotland)  Act  of  the  same  year, 
and  may  therefore  be  looked  upon  as  a  further  contribution  to  that 
sanitary  l^slation  which  was  to  signalize  the  reign  of  the  present 
Government  For  the  purpose  of  securing  ground  for  a  public 
park,  the  local  authority  have  the  powers  of  the  Lands  Clauses 
Consolidation  Acts  conferred  upon  them,  subject,  however,  to  the 
control  of  the  Secretary  of  State,  to  whom  they  are  to  present  a 
petition  setting  forth  the  lands  which  they  wish  to  take»  who,  if 
upon  inquiry  satisfied,  may  pronounce  a  provisional  order,  em- 
powering the  local  authority  to  acquire  the  lands.  The  acquisition 
by  the  local  authority  extinguishes  all  such  rights  as  servitudes 
over  the  groimd  acquired,  subject  of  course  to  claims  of  compensa- 
tion. We  fear  it  may  be  some  time  ere  this  Act  is  taken  advan- 
tage of.  The  love  of  healthy  recreation  is  still  to  a  great  extent 
dormant  in  Scotland.  A  park  presented  by  the  generosity  of  some 
citizen  is  all  very  well,  but  it  is  another  matter  when  ratepayers 
are  called  upon  to  put  their  hands  in  their  pockets.  The  BilU  of 
Exchange  Act,  1878  (c.  13),  has  already  been  noticed  (see  July 
issue). 

The  Factory  and  Workshop  Act  (c.  16)  applies  to  Scotland.  It  * 
is  of  great  length,  containing  107  sections,  and  repealing  under  the 
sixth  schedule  attached,  in  whole  or  in  part,  no  less  than  nineteen 
previous  statutes.  It  may  be  viewed  as  a  consolidation  of  the  law 
relating  to  employment  in  all  the  various  factories.  But  it  is  im- 
possible at  present  to  give  any  idea  of  its  details. 

The  Prison  Authorities  Act,  1874,  Amendment  Act,  1878  (c.  40;, 
removes  a  doubt  as  to  the  application  of  the  Act  of  1874  to  Scot- 
land, and  provides  that  the  expression  ''  prison  authority"  in  that 
Act  shall  be  deemed  to  include  county  prison  boards  in  Scotland, 
as  such  boards  existed  prior  to  the  Act  of  last  year.  The  Parliamen- 
tary Election  Returning  Officers  Expenses  {Scotland)  Act  (c  41) 
remedies  a  serious  evil,  to  which  returning  officers  in  Scotland  have 
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been  exposed.  Any  bankrupt  candidate  might,  by  offering  himself 
for  election  and  going  to  the  poll,  render  them  liable  in  consider- 
able expense.  But  now  the  returning  officer  may  demand  security, 
which  must  be  given  upon  the  day  of  the  nomination,  or  otherwise 
the  candidate  failing  to  offer  it  shall  be  deemed  to  be  withdrawn. 
The  maximum  amount  of  security  varies  according  to  the  number 
of  electors ;  from  £150  where  the  electors  do  not  exceed  1000  in 
the  county  or  district  of  burghs,  to  £1000  where  they  do  not 
exceed  40,000.  In  the  case  of  a  single  burgh  the  scsde  is  some- 
what less. 

The  Act  does  not  apply  to  university  elections. 

The  important  Act  to  encourage  regular  marriages  in  Scotland, 
entitled  the  Marriage  Notice  {Scotland)  Act,  has  already  been 
noticed  in  our  September  issue. 

The  Endowed  Institution  {Scotland)  Act,  1878  (c.  48),  is  intended 
.  to  facilitate  changes  in  the  government  of  such  institutions,  and 
provides  machinery  for  bringing  them  about  "  Endowed  institu- 
tions" are  defined  to  mean  "school,  hospital,  or  other  institutions 
wholly  or  partly  maintained  by  means  of  any  endowment,  and 
includes  a  mortification  or  bequest  for  educational  or  charitable 
uses,  or  for  uses  partly  educational  and  partly  charitable,  or  for  the 
establishment  or  maintenance  of  a  public  library."  The  governors 
of  such  an  institution  may  apply  to  the  Secretary  of  State  for  a 
provisional  order  for  the  purpose  of  improving  the  government  and 
administration  of  what  has  been  intrusted  to  them.  The  Secretary 
of  State  is  to  remit  such  applications  to  special  commissioners,  not 
exceeding  seven,  who  are  to  report  upon  the  expediency  of  the  pro- 
posed changes.  If  a  provisional  order  is  then  granted,  it  must  be 
laid  for  approval  before  Parliament  Vested  interests  are  duly 
protected  in  the  event  of  changes  being  introduced. 

Passing  over  the  Beads  and  Bridges  Act,  we  come  next  to  the 
Locomotvoes  Amendment  {Scotland)  Act,  1878  (c.  58).  It  repeals 
section  3  of  the  1861  Act  and  section  5  of  that  of  1865,  which 
regulate  the  weight  of  locomotives  and  the  construction  of  their 
wheels.  We  fear  the  danger  to  passing  vehicles  caused  by  such 
locomotives  will  not  be  diminished  by  section  4  of  the  new  Act, 
which  renders  it  no  longer  necessary  for  one  of  the  attendants  to 
precede  at  a  distance  of  sixty  yards,  carrying  a  signal  of  the 
approaching  machine.  He  is  now  simply  to  accompany  the  loco- 
motive on  foot — before  or  behind  it,  as  he  pleases.  The  road 
authority  has  a  power  to  make  bylaws  for  regulation  of  such  loco- 
motives, and  may  even  prohibit  their  use  altogether  in  particular 
roads;  but  such  bylaws  must  be  confirmed  by  the  Secretary  of 
State. 

The  next  statute  to  be  noticed  is  the  Contaguncs  Diseases 
{Animals)  Act,  1878  (c.  74).  It  is  divided  into  parts,  viz. 
1,  General ;  2,  England ;  3,  Scotland ;  4,  Ireland.  Part  2,  however, 
applies  to  both  Scotland  and  Ireland,  except  where  its  provisions 
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are  inconsistent  with  those  intended  specially  for  these  countries. 
A  comparison  of  part  3  with  the  corresponding  part  10  in  the  Act 
of  1869,  shows  but  a  slight  variation  in  the  special  provisions 
relating  to  Scotland.  We  observe  that  where  prosecutions  under 
the  Act  are  conducted  in  the  Sheriff  Court,  the  penalties  recovered 
fall  to  the  Exchequer;  while  if  the  Justice  of  the  Peace  Court  is 
selected,  they  fall  to  the  county,  in  aid  of  the  County  General  Assess-^ 
ment.  We  imagine  very  few  cases  will  be  disposed  of  in  the  former 
tribunal.  Clearly  all  fines  should  go  to  lessen  the  rates  which  the 
Act  imposes. 

Perhaps  the  Act  of  most  general  interest  to  the  country  is 
the  last  which  we  are  called  upon  to  notice,  viz.  the  Educatum 
{Scotland)  Act,  1878,  which  is  in  future  to  be  construed  as  one 
with  the  principal  Act  of  1872.    The  clauses  from  5  to  14  inclusive 
relate  to  the  employment  of  young  children.    No  one  may  employ 
children  between  the  ages  of  ten  and  fourteen  without  a  certificate 
of  their  education,  in  terms  of  section  73  of  the  former  Act,  except 
in  the  case  where  the  provisions  of  an  Act  of  Parliament  r^ulating 
the  education  of  children  employed  in  labour,  or  of  any  minute  of 
the  Scotch  Education  Department  fixing  the  standard  of  education 
to  be  required  for  the  partial  exemption  of  chUdreu  from  the 
obligation  to  attend  school,  apply.    There  is  a  general  prohibition 
of  the  casual  employment  of  children  under  ten  years  outside  their 
homes.    But  these  prohibitions  do  not  apply  where  there  is  no 
school  within  three  miles  of  the  residence  of  the  child,  or  when 
the  employment  is  during  school  holidays,  or  while  the  school  is 
shut.      The  School  Board  also  may  exempt  the  employment  of 
children  above  the  age  of  eight  from  the  prohibition  of  this  Act, 
for  the  "  necessary  operation  "  of  husbandry  or  fishing.    Every  one 
taking  children  into  his  employment  in  contravention  of  this  Act 
is  liable  in  a  penalty  not  exceeding  forty  shillings.    A  parent  may 
incur  this  liability  by  employing  or  permitting  his  child  to  be 
employed  in  any  labour  for  the  purposes  of  gain.      The  School 
Board  ofiicer  has  power  under  warrant  of  the  Sheriff  to  search 
places  in  which  it  is  thought  children  are  being  improperly  em- 
ployed.   An  employer  may  be  exempt  if  he  can  show  that  he  has 
been  deceived  by  the  parent  of  the  child  as  to  its  age.     Under 
section  15  members  of  School  Boards  are  enabled  to  resign  on 
giving  one  month's  previous  notice  to  the  Board,  and  if  a  member 
absents  himself  for  six  months  from  the  Board  meetings  without 
satisfactory  excuse  his  office  becomes  vacant.    Where  any  Board 
falls  below  the  number  necessary  for  a  quorum,  the  Scotch  Education 
Department  may  either  nominate  persons  to  fill  the  vacancies  or 
direct  a  new  election.    Sections  18-20  relate  to  higher  class  schools, 
their  means  of  support  and  mode  of  examination.     Section  21 
disqualifies  from  acting  as  members  of  the  School  Board  those 
holding  offices  of   profit  under  it       Section  22  increases  the 
facilities  for  the  education  of  the  very  poor.    Under  the  former 
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Act  the  Parochial  Board  was  the  sole  judge  of  the  inability  of 
the  parents  to  pay  their  children's  school  fees,  but  now  the  School 
Board  may  apply  to  the  Sheriff  to  compel  the  Parochial  Board  to 
pay  them  if  after  inquiry  he  shotdd  see  fit  to  do  sa  Under 
section  23  all  prosecution  for  penalties  may  take  place  before  any 
two  Justices  as  well  as  before  the  Sheriff,  and  it  is  not  competent 
to  award  expenses  against  any  person  employed  by  a  School  Board 
to  prosecuta  Section  24  removes  all  doubts  as  to  the  right  of 
schoolmasters  to  enjoy  the  franchise.  Section  31  enables  School 
Boards  to  exercise  the  provisions  of  the  Lands  Clauses  Consolida- 
tion Act  for  the  compulsory  purchase  of  sites,  with  the  approval  of 
the  Education  Department  confirmed  by  Parliament 
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The  author  of  the  interesting  work  mentioned  below,^  Dr.  Olivecrona^ 
is  a  judge  of  the  Hdgsta  Domstol,  or  Supreme  Court  of  Appeal  of 
Sweden,  and  has  devoted  much  time  and  learning  to  the  elucidation  of 
the  history  of  the  ancient  pustom,  which  is  known  as  the  eommunio 
hanarum,  and  has,  at  one  time  or  another,  been  incorporated  in  the 
laws  of  most  of  the  European  nations  of  German  or  Scandinavian 
descent.    Dr.  Olivecrona's  work  is  divided  into  two  portiona     In 
the  first  he  treats  very  exhaustively  the  history  of  the  rise  of  the 
custom  among  the  Scandinavian  tribes,  and  the  various  modifica- 
tions which  it  underwent  under  the   influences    of   advancing 
civilization  and  foreign  ideas.     The  sources  from  which  he  has 
drawn  his  information  are  very  numerous,  and  consist  principally 
of  the  codes,  some  of  very  early  date,  which  were  in  force  among 
the  northern  tribes.    He  has  illustrated  his  work  by  sketches  of 
the  systems  prevailing  in  other  countries,  from  wluch  it  is  not 
difficult  to  draw  the  inference  that  the  eommunio  boTiorum  was  a 
custom  which  grew  naturally  out  of  the  home-life  of  the  northern 
peoples,  and  that  its  abandonment  has  in  many  cases  been  due  to 
the  fondness  of  lawyers  for  the  elaborated  system  of  the  Bomau 
Law  rather  than  to  any  real  change  in  the  customs  of  the  peoples 
among  whom  it  once  prevailed.    In  Norway  and  Sweden  neither 
the  Civil  nor  the  Canon  Law  seem  ever  to  have  had  much 
authority  attributed  to  them,  and  the  laws  prevailing  there  are 
more  than  in  many  other  countries  the  expression  of  the  ancient 
customs,  modified  of  course  by  the  changes  in  manners  and  in  the 
distribution  of  wealth,  which  separate  modem  society  from  the 
simpler  life  of  the  past.    The  origin  of  the  custom  may  be  traced 
to  the  time  when  the  tribe  and  the  village  were  losing  their  old 
position  and  their  old  hold  over  the  affections  of  the  people.    The 
villages  grew  into  towns,  and  the  burghers  began  to  feel  the 
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interest  in  the  prosperity  of  their  house  which  their  fathers  had 
felt  in  the  wellbeing  of  the  village ;  while  in  the  country  the  grow- 
ing love  for  the  homestead  supplanted  the  attachment  to  the  tribe. 
The  family  rose  into  importance,  as  the  essential  element  of  social 
life.  The  position  of  the  wife  was  thereby  improved.  She  was 
more  and  more  regarded  as  on  an  equality  with  her  husband,  and 
was  thus  felt  to  have  an  equal  interest  in  the  prosperity  of  the 
family,  and  this  naturally  led  to  the  property  of  the  spouses  being 
thrown  into  a  common  mass,  over  which  each  was  supposed  to 
watch  with  equal  vigilance,  and  in  which  each  was  held  to  have 
important  rights.  The  development  of  the  communio  honorum 
seems  to  have  been  most  thorough  in  the  small  trading  towns, 
where  the  interests  of  husband  and  wife  from  an  early  period  were 
held  to  be  identical,  and  where  the  exeitions  of  the  wife  were 
regarded  as  contributing  more  to  the  prosperity  of  the  family  than 
in  the  country,  where  the  husband,  through  his  ownership  of  the 
land,  contributed  the  greatest  share  to  the  income  of  the  household. 
Whatever  the  origin  of  the  custom,  it  was  rapidly  adopted,  and, 
though  with  numerous  modifications,  became  the  rule  among  all 
the  northern  tribes. 

In  the  second  part  of  his  work  Dr.  Olivecrona  treats  of  the 
existing  law  of  Sweden  affecting  the  property  of  married  persons ; 
and  it  is  not  uninteresting  to  remark  the  modifications  which  have 
of  late  years  been  forced  upon  the  older  system,  and  the  tendency 
of  which,  like  that  of  the  alterations  introduced  by  statute  in  our 
own  country,  is  to  secure  to  the  wife  a  more  independent  position, 
and  to  render  her  less  liable  to  suffer  through  the  misconduct  or 
misfortune  of  her  husband. 

The  Swedish  law  was  codified  in  1734,  and  seems  to  have  been 
found  in  practice  satisfactory  and  useful,  though  without  much 
pretension  to  precision  of  expression,  or  nice  adjustment  of  legal 
theories.  Under  this  code  the  communio  bonorum  was  regarded  as 
the  rule  which  should  regulate  the  rights  of  married  persons  in  the 
property  which  each  possessed  before  marriage,  or  afterwards 
acquired,  but  it  was  left  competent  to  vary  the  legal  rights  of 
parties  by  an  antenuptial  contract.  In  practice,  however.  Dr. 
Olivecrona  says  that  antenuptial  contracts  have  been  comparatively 
rare,  and  that  the  rule  of  law  has  thus  been  shown  to  be  in  accord- 
ance with  the  wishes  and  feelings  of  the  peopla  Though  modifica- 
tions and  exceptions  have  been  introduced  by  subsequent  legisla- 
tion, the  law  of  1734  is  still  in  forca  Under  that  code  moveables, 
whether  acquired  before  or  after  marriage,  fall  into  the  common 
stock,  the  sole  power  of  disposal  over  which  is  vested  in  the  hus- 
band, who,  however,  may  delegate  to  his  wife  a  power  of  disposal 
There  are  some  exceptions.  In  the  first  place,  a  testator  may 
bequeath  moveables  under  the  condition  that  they  shall  not  form 
part  of  the  common  stock,  and  money  given  by  parents  con- 
ditionally, e.g.  an  alimentaiy  provision  for  a  child;  and  in  the 
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second  place,  moveables,  which  are  the  pertinents  of  subjects, 
which  do  not  fall  under  the  communio  bonorum,  e.g,  the  agricultural 
implements  and  stocking  of  an  inherited  farm,  are  themselves 
excluded.  In  1874  a  further  exception  was  made  by  Boyal  Ordi- 
nance Tequivalent  to  an  Act  of  Parliament)  to  the  effect  that  what- 
ever a  wife  gains  by  her  own  work  she  can  claim  to  retain  and 
dispose  of,  but  if  she  allows  her  earnings  to  be  mingled  with  the 
common  stock  she  loses  her  right.  On  the  other  hand,  conquest 
land  falls  under  the  commumo  as  well  as  all  heritable  property  in 
towns,  whether  inherited  or  purchased,  unless  the  rule  of  law  is 
excluded  by  special  provision. 

The  law  of  1734  assigned  different  shares  to  the  spouses  in  the 
common  stock  according  to  the  rank  of  the  parties  and  the  nature 
of  the  subjects.  In  the  case  of  moveable  property  belonging  to 
nobles  and  peasants,  the  share  of  the  husband  was  two-thirds,  and 
that  of  the  wife  one-third,  and  heritable  property  in  the  country 
falling  under  the  communion  was  divided  in  the  same  way ;  but 
heritage  situated  in  towns  was  divided  equally  between  husband 
and  wife  without  reference  to  their  rank.  The  property,  again,  of 
priests,  burghers,  and  all  persons  not  of  the  noble  class  residing  in 
towns  was  divided  equally  between  husband  and  wife.  If  a  peasant 
sold  his  farm  and  came  to  reside  in  a  town,  his  wife's  share  became 
one-half  instead  of  a  third;  and,  on  the  other  hand,  if  a  burgher 
were  ennobled,  his  share  of  the  goods  in  communion  was  held  to 
be  two-thirds,  as  the  rights  of  parties  were  always  regulated  accord- 
ing to  the  rank  and  residence  of  parties  at  the  dissolution  of  the 
communio  honorum.  These  rules  were  altered  in  1845,  since  when 
each  spouse  has  an  equal  share  in  the  common  stock.  The  division 
of  the  conunon  stock  between  the  husband  and  wife,  or  the  repre- 
sientatives  of  the  predecessor,  takes  place  in  the  event  of  the  dis- 
solution of  the  marriage  by  death  or  divorce,  in  which  latter  case 
the  offending  spouse  forfeits  one-half  of  his  or  her  right  to  the 
other;  and  in  the  event  of  either  spouse  murdering  the  other,  the 
murderer  forfeits  to  the  representatives  of  the  murdered  his  or  her 
whole  right  in  the  goods  in  communion.  A  peculiar  provision  of 
the  law  of  Sweden,  dating,  however,  only  from  1862,  gives  the  wife 
right  to  demand  that  a  separation  of  the  common  stock  shall  be 
made  in  certain  circumstances,  although  no  separation  of  the  spouses 
takes  place.  This  separation  is  decreed  by  a  court  of  law  on  the 
application  of  the  wife,  who  must  prove  that  the  common  fund  is 
overburdened  with  debt,  or  that  her  husband,  through  extravagance 
or  other  cause,  is  misusing  his  right  of  administration,  or  that  he 
has  maliciously  deserted  her  for  a  period  of  at  least  six  months,  or 
that  he  has  been  placed  under  curatory.  On  these  facts  being 
proved,  a  separation  of  the  common  stock  is  decreed,  and  thence* 
forth,  whatever  the  spouses  acquire  by  inheritance  or  by  their  own 
exertions,  becomes  their  private  property,  and  the  property  of  the 
wife  passes  under  her  own  control,  or  under  that  of  a  curator  named 
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at  her  request  by  the  Conit.  As  has  already  been  mentioned,  the 
Swedish  law  gives  to  the  husband  the  right  of  administration  of  the 
whole  property  of  the  spouses,  whether  in  communion  or  not ;  but 
in  the  event  of  the  husband's  absence,  desertion,  or  incapacity,  the 
wife,  as  equally  interested  with  him  in  the  prosperity  of  the  family, 
was  allowed  to  assume  the  management,  and  even  to  dispose  of  the 
common  property,  but  only  with  the  advice  and  approval  of  her 
next  friend.  The  reasons  for  her  exclusion  from  the  management, 
viz.  the  desire  to  secure  uniformity  of  administration  by  the  spouse 
best  able  to  direct  the  common  affairs,  and  the  wish  to  prevent  the 
quarrels  which  are  apt  to  result  from  a  divided  management,  do  not 
exist  in  the  cases  supposed,  and  the  wife  naturally  assumes  the 
administration  of  affairs.  A  review  of  the  peculiarities  of  the 
Swedish  system,  as  explained  by  Dr.  Olivecrona,  shows  that  the 
communio  bonorum  exists  there  in  full  vigour,  notwithstanding  the 
exceptional  provisions  in  favour  of  the  wtfe  which  have  been  intro- 
duced by  recent  legislation,  while  the  permission  to  the  wife  to  claim 
a  separation  of  the  common  stock  is  conclusive,  as  showing  that  the 
rights  of  the  wife  are  not  eventual  rights,  of  the  nature  of  the  jus 
rdictm  in  Scottish  law,  but  are  as  complete  as  those  of  the  husband. 
The  spouses  have  equal  rights  of  property  in  the  commoh  stock, 
and  the  husband  cannot  by  altering  the  nature  of  the  investments 
exclude  from  the  division  the  proceeds  of  any  subject  which  has 
once  fallen  under  the  communion;  while  his  extensive  powers  of  ad- 
ministration and  disposal  are  the  powers  of  a  curator,  or  managing 
partner,  rather  than  those  of  an  absolute  proprietor.  A  comparison 
of  the  Swedish  and  Scottish  systems,  especially  since  the  abolition 
of  right  of  the  wife's  next  of  kin  by  the  Moveable  Succession  Act,  gives 
some  support  to  the  position  for  which  Mr.  Fraser  has  contended, 
that  the  Scottish  law  did  not  and  does  not  recognise  a  communio 
bonorum ;  but  that  while  the  husband  acquires  the  moveable  pro- 
perty of  the  wife,  she  only  has  an  eventual  right,  and  that  during 
the  subsistence  of  the  marriage  she  cannot  be  said  to  have  any 
right  of  property  such  as  we  have  seen  is  retained  by  the  Swedish 
wife.  The  theories  of  Scottish  lawyers  in  regard  to  the  communio 
bonorum  at  any  rate  have  not  been  clear  and  consistent,  and  recent 
legislation  and  decisions  have  deprived  the  doctrine  of  almost  all 
practical  importance. 

Dr.  Olivecrona  is  an  enthusiastic  admirer  of  the  communio 
bonorum^  which  he  regards  as  the  right  basis  upon  which  the 
pecuniary  relations  of  husband  and  wife  should  be  regulated,  and 
looks  with  disfavour  on  the  moderate  exceptions  which  recent 
legislation  has  introduced;  while  foreign  systems,  which  either 
leave  to  each  spouse  the  property  which  they  possessed  before 
marriage,  or  give  the  whole  estate  of  the  wife  to  the  husband,  are 
equally  disapproved  of  by  him.  The  former,  he  thinks,  leads  to 
frequency  of  divorce,  and  instances  the  experience  of  some 
American  States.    The  latter,  he  holds,  deprives  the  wife  of  tho 
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interest  in  the  prosperity  of  the  family  and  the  increase  of  its 
wealth  which  a  right  to  the  goods  in  communion  gives  her.  It  is 
almost  with  pleasure  that  he  points  out  how  the  abolition  of  the 
curatory  of  their  father  or  rehUives,  to  which  all  unmarried  women 
were  formerly  subjected,  will  render  marriage  contracts  rare,  as  he 
doubts  whether  brides  will  venture  to  stipulate  for  any  provisions 
which  limit  the  powers  of  their  future  husbands ;  and  in  his  con- 
cluding chapter,  which  gives  an  interesting  account  of  the  objects 
at  which  marriage  law  reformers  are  aiming  in  Sweden,  he  ex- 
presses strongly  his  view  that  the  alteration  of  the  present  system 
in  favour  of  one  wherein  the  property  of  each  would  remain 
separate  and  distinct,  and  wherein  no  right  of  administration 
would  be  left  to  the  husband,  would  produce  very  serious  social 
changes  and  dangers. 


PEOOF  BEFOEE  ANSWER 

In  the  case  of  Bobertson  v.  Murphy  (Dec.  7, 1867,  6  Macph.  114), 
the  Lord  President  Inglis  says  that  the  meaning  of  these  words 
"before  answer"  is  "perfectly  settled  in  the  practice  of  the  last 
two  hundred  years,"  while  Lord  Curriehill  observed,  "  If  there  is 
anything  established  in  the  law  of  Scotland,  beyond  all  doubt  it  is 
the  meaning  of  the  words  '  before  answer,' "  and  yet  it  is  obvious 
from  the  report  that  there  was  a  difference  of  opinion  upon  the 
Bench  as  to  what  this  precise  meaning  is.  In  Murphy's  case  a 
remit  had  been  made  before  answer  by  the  Lord  Ordinary 
(Barcaple)  to  an  accountant  to  inquire  into  and  report  upon 
certain  matters, ''  with  power  to  him  to  take  probation  thereanentw" 
Parties  raised  the  question  before  the  accountant,  whether  upon  a 
certain  point  it  was  competent  to  lead  parole  evidence.  The  matter 
was  referred  by  the  accountant  to  the  Lord  Ordinary,  who  held  that 
under  the  remit  he  was  entitled  to  receive  parole  proof  offered  by 
either  party.  In  the  Inner  House  the  majority  of  the  Judges  were 
clearly  of  opinion  that  the  way  was  not  opened  for  the  admission 
of  incompetent  evidence  by  allowing  a  proof  "  before  answer."  As 
the  Lord  President  said,  ''these  words  mean  that  when  proof  is 
ordered  before  answer,  every  question  raised  on  the  record  of  law 
or  relevancy  is  reserved  entire,  and  that  to  construe  these  words  as 
meaning  that  the  proof  is  to  be  taken  before  answer  as  to  whether 
it  be  competent  at  all  or  not,  is  a  construction  I  cannot  adopt." 
Lord  Deas,  however,  was  of  the  opinion  that  they  sometimes  impute 
also  a  reservation  of  questions  as  to  the  competency  of  the  mode  of 
proof.  He  did  not'  think  that  "  answers  were  to  be  taken  down 
which  were  not  evidence  at  all — hearsay  evidence,  for  example, 
derived  from  parties  alive " — but  that  the  Lord  Ordinary  wished 
"to  reserve  consideration  of  the  question  how  far  some  of  the 
matters  which  might  be  spoken  to  could  be  competently  proved  by 
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parole  or  by  written  evidence  only."  The  discussion  before  the 
accountant  had  arisen  upon  the  pursuer  seeking  parole  proof  in 
support  of  an  averment  that  certain  advances  made  by  him  to  his 
son  were  not  gifts  but  loans.  By  the  decision  of  the  Lord 
Ordinary  the  accountant  was  to  take  the  evidence  offered,  the 
question  of  its  relevancy  being  reserved  until  it  had  been  taken. 
The  view  thus  taken  by  the  minority,  composed  of  such  eminent 
lawyers,  is  deserving  of  all  respect,  and  there  certainly  appears  to 
be  authority  for  it ;  for  it  is  somewhat  diflScult  at  first  sight  to  re- 
concile the  unhesitating  opinions  of  the  Lord  President  and  Lord 
Curriehill  as  to  the  meaning  of  the  words  "  before  answer,"  with 
the  course  taken  by  the  Court  in  the  previous  case  of  M'Bostie  v. 
ffalley,  Nov.  16,  1849,  12  D.  124  and  816.  In  that  case  a  biU 
was  objected  to  as  having  the  date  written  on  an  erasure,  and 
the  pursuer  lodged  a  minute  offering  to  prove  the  authenticity  of 
the  date  of  the  bill,  and  that  the  erasure  had  not  been  made  after 
the  date  of  acceptance.  The  Court  allowed  him  before  answer  a 
proof  of  his  averments  in  his  minute.  A  proof  was  taken  and 
reported  by  the  Lord  Ordinary,  who  was  of  opinion  that  the 
pursuer  had  made  out  his  averments,  but  that  the  bill  could  not 
form  a  warrant  for  summary  diligence.  Upon  appeal  the  Lord 
President  was  clearly  of  opinion  that  the  Court  was  not  foreclosed 
from  considering  its  relevancy^  seeing  that  this  proof  was  before 
answer.  And  Lord  Mackenzie  said,  "  I  concur.  There  is  no  doubt 
that  as  the  proof  was  allowed  before  answer  its  relevancy  is  still 
an  open  question."  These  opinions  seem  to  conflict  with  that 
delivered  by  the  presiding  Judge  in  Robertson  v.  Murphy.  But 
perhaps  M'Bostie'B  case  may  really  be  viewed  as  an  illustration  of 
the  real  meaning  of  these  words.  For  the  question  raised  in  this 
case  does  not  appear  to  have  been  whether  or  not  it  is  competent  to 
prove  by  parole  the  circumstances  under  which  an  erasure  has  been 
made  upon  a  biU,  but  whether  it  is  possible,  whatever  these  circum- 
stances may  have  been>  to  exercise  summary  diligence  where  the 
bill  contains  an  erasure.  The  Court  first  ascertained  the  circum- 
stances under  which  the  erasure  was  made,  and  then  considered 
the  legal  questioa 

According  to  Stair,  the  proof  before  answer  was  an  innovation 
upon  our  older  practice.  Writing  of  the  English  custom  of  joining 
*'  the  point  of  fact  and  right,"  and  judging  "  what  point  of  right 
there  ariseth  from  the  fact  proved  by  either  party,"  he  says :  "  Our 
ancient  custom  did  not  allow  this  way  in  any  case,  being  tenacious 
in  this  axiom,  Frudra  prdbcUur  quod  probatum  non  relevat ;  and 
with  very  good  reason,  that  people  should  not  be  put  to  the  trouble 
and  expense  to  adduce  witnesses  before  it  was  determined  what 
points  would  be  effectual  if  they  were  testified,  besides  that  oaths 
should  not  be  taken  in  vain."  But  he  adds, ''  By  more  recent  cus- 
tom the  Lords  have  of  a  long  time  ex  nobili  officio  preferred  neither 
party  to  the  proving  of  contrary  allegeances^  but  before  answer  for 
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determining  the  relevancy  they  have  allowed  either  party  to 
adduce  so  many  witnesses,  to  be  examined  upon  snch  points  as  the 
Lords  found  fit  to  be  cleared  for  instructing  the  causa"  This  ex- 
pression, "  points  found  fit  to  be  cleared/'  really  explains  what  is 
at  all  events  the  main  object  of  a  proof  before  answer.  If  cases 
were  always  presented  in  which  the  question  of  law  stood  out 
quite  separate  from  the  facts,  and  tmaiTected  by  them,  there  would 
of  course  be  no  call  for  such  a  reservation  in  granting  any  proof, 
but,  as  all  practitioners  know,  this  seldom  happens,  and  often  the 
facts  so  bear  upon  the  law  that  it  is  difficult,  if  not  impossible,  to 
dispose  of  the  latter  without  a  knowledge  of  the  former.  Where 
proof  of  these  facts  is  allowed,  the  question  of  their  relevancy  upon 
the  points  of  law  raised  in  the  case  is  rightly  not  disposed  of  until 
the  facts  are  properly  before  the  Court 

The  proof  before  answer  clearly  does  not  open  the  way  to  any 
violation  of  the  well-known  rules  of  evidence.  Such  a  rule, 
for  example,  as  that  pointed  out  by  Lord  Deas,  the  exclusion 
of  hearsay.  But  the  question  remains,  Does  it  not  enable 
evidence  to  be  taken  as  to  the  competency  of  which  there 
is  a  doubt  on  the  mind  of  the  Judge  ordering  the  proof,  or 
must  the  competency  be  decided  first?  Lord  Deas  thmks  the 
course  of  allowing  the  competency  or  incompetency  of  certain  evi- 
dence to  remain  undecided  until  the  whole  is  before  the  Court  has 
frequently  been  taken  with  advantage,  and  he  "  should  be  sorry  to 
see  the  practice  altogether  discontinued,  although  great  discretion 
is  to  be  exercised  as  to  the  cases  in  which  it  ought  to  be  allowed  " 
His  Lordship  quotes,  as  "  recent  instances,"  the  cases  of  Brj/ce  v. 
Young's  Executors,  January  20, 1866,  4  Macph.  312;  Muir  v.  Bosss 
Executors,  June  16, 1866,  4  Macph.  821;  Morris  v.  Riddick,  July  16, 
1867, 5  Macph.  1036 ;  and  also  the  earlier  case  of  the  Lord  Advocate 
v.  WNeil,  February  6, 1864,  2  Macph.  626.  The  three  first-men- 
tioned cases  have  a  family  resemblance  in  their  circumstances,  all 
bearing  upon  the  question  of  donation.  In  Bryce's  case  a  cheque 
had  been  given  by  a  person  on  deathbed  to  one  to  whom  he  owed 
money,  and  a  dispute  arose  as  to  the  footing  upon  which  this 
cheque  had  been  given.  A  proof  was  opposed  on  the  ground  that 
it  was  an  attempt  to  prove  donation  mortis  causa  by  parole  evidence, 
but  the  Court  allowed  a  proof  before  answer.  The  rubric  bears 
it  to  be  held  "  that  parole  evidence  was  admissible  to  show  under 
what  circumstances  the  cheque  was  given;"  and  Lord  Curriehill 
is  caieful  to  point  out  that  they  were  not  trying  the  question  of 
the  competency  of  parole  evidence  in  cases  of  donations.  **  This 
action,"  he  says,  "  involves  questions  of  nicety.  But  I  do  not  think 
that  among  these  is  the  question  whether  a  donative  case  be  proved 
by  parole  evidence.  The  very  basis  of  the  rule  is  taken  away  in 
this  case,  because  we  have  here  a  written  document  .  .  .  The  basis 
of  the  case,  in  short,  is  writing ;  and  the  question  is,  quo  anim4>^ 
was  that  writing  delivered  ? "    And  Lord  Ardmillan  described  it  as 
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a  case  in  which  all  the  "questions  cluster  round  the  written  docu- 
ment" Still,  the  plea  of  the  incompetency  of  a  proof  in  the  cir- 
cumstances was  taken,  and  by  the  procedure  adopted  by  the  Court 
necessarily  reserved  In  Muir's  case  the  holder  of  a  deposit  receipt 
alleged  that  it  had  been  given  to  her  by  a  party  deceased,  and 
offered  to  prove  by  witnesses  that  the  deceased  had  expressed  his 
intention  of  making  this  gift.  The  Lord  Ordinary  held  such  evi- 
dence incompetent ;  but  the  Court  ordered  a  proof  before  answer, 
and  according  to  the  rubric  it  was  found  ''  that  parole  evidence  was 
admissible  to  prove  that  the  receipt  had  been  delivered  by  the 
deceased  to  the  holder  animo  remanendi"  In  these  cases  it  may 
be  said  that  the  proof  merely  cleared  up  certain  circumstances,  in 
order  that  the  law,  about  which  there  was  no  doubt,  might  be 
applied.  But  in  the  case  of  Morris  the  main  question  discussed, 
after  a  proof  before  answer,  was  whether  or  not  donation  vKyi^tis 
causa  could  be  proved  by  parole.  Lord  President  Inglis  said,  in 
giving  judgment :  "  It  has  been  represented  that  this  was  in  prac- 
tical effect  a  legacy,  though  it  was  more  correctly  described  as 
formally  a  mortis  cavsa  donation ;  and  it  was  argued  that,  in  either 
way  of  looking  at  it,  it  must  be  constituted  by  writing,  and  that 
therefore  proof  ^ott^  dejnre  was  incompetent.  That  raises  an  im- 
portant question,  requiring  deliberate  consideration.''  And  we  find 
Lord  Deas  speaking  thus :  "  Whether  the  proof  led  here  be  com- 
petent or  not,  I  can  have  no  doubt  of  the  matter  of  fact."  Surely, 
therefore,  the  Court  here  held  the  competency  of  the  proof  to  be 
still  open  for  consideration.  It  is  right,  however,  to  mention  that 
the  proof  had  been  allowed  by  the  Lord  Ordinary  and  not  the 
Inner  House. 

In  Lord  Ardmillan's  opinion  given  in  Murphy's  case  he  observes: 
**  There  have  been  cases  where  a  proof  has  been  allowed  '  before 
answer,'  reserving  all  questions  as  to  the  admission  or  exclusion  of 
parole  proof  on  particular  parts  of  the  case.  But  in  such  cases  the 
reservation  as  to  competency  of  parole  proof  must  either  be  so 
stated,  or  it  must  clearly  appear  that  that  was  the  scope  of  the 
reservation,  and  the  meaning  of  the  interlocutor  of  the  Court."  The 
different  views  which  exist  as  to  the  precise  meaning  of  these  words 
are  still  further  illustrated  by  the  more  recent  case  of  Macvean  v. 
Maclean,  March  8,  1873,  11  Macph.  506.  The  Court  allowed  a 
proof  before  answer,  in  order  to  establish  the  date  of  a  particular 
document.  Lord  Neaves  suggested  that  the  words  ''  before  answer," 
which,  according  to  his  understanding,  meant  before  answer  as  to 
the  relevancy,  should  be  omitted.  ''  I  cannot  see  any  justification 
for  the  practice  of  allowing  a  proof  '  before  answer  as  to  the  com- 
petency/ •  If  it  is  incompetent,  the  competency  should  be  decided 
now.  I  am  of  opinion  that  the  proof  allowed  is  competent,  and 
should  be  allowed,  but  I  would  rather  that  these  words  were  left 
out  of  the  interlocutor,  as  the  facts  alleged  seem  clearly  to  be 
relevant."    This  view  we  find  distinctiy  controverted  by  ti^e  Lord 
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Jostice-Glerk  Moncieiff,  who  says,  "  It  does  not  follow  that^  when 
a  proof  before  answer  is  allowed,  in  such  a  case  we  decide  any- 
thing on  the  competency  of  the  evidence  which  may  be  addnc^, 
of  which  we  cannot  judge  at  this  stage.  I  therefore  differ  from 
Lord  Neaves  as  to  these  words  '  before  answer.' "  And  he  inter- 
preted the  words  to  mean  '^  not  before  answer  only  as  to  the  rele- 
vancy, but  also  before  answer  as  to  the  competency; "  and  did  not 
recollect  a  case  where  parole  proof  r^arding  a  privil^ed  docu- 
ment had  been  allowed  without  inserting  them  in  the  interlocutor 
allowing  proof. 

After  this,  what  are  we  to  say  as  to  Lord  Curriehill's  remark,  or 
to  that  of  Lord  President  Inglis,  when  he  says  that  the  meaning 
of  these  words  is  **  perfectly  settled"  ?  We  think  the  decisions 
leave  us  in  considerable  obscurity.  We  may  have  a  faint  idea 
that,  after  all,  the  Judges  mean  the  same  thing  when  some  talk 
of  relevancy  and  others  of  competency ;  but  surely  it  were  desir- 
able to  have  the  import  of  these  words,  ''  before  answer,"  rendered 
less  ambiguous  than  at  present  it  seems  to  be. 
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Decisions  in  the  Court  of  Session  from  1800  to  1878,  in  Cases  con- 
nected urith  the  Agriculture  of  Scotland,  Compiled  by  J.  Still 
Andbkson,  F.S.A.  Scot.    W.  Blackwood  &  Sons.    1878. 

This  is  a  book  evidently  not  so  much  intended  for  the  use  of  the 
profession  as  for  that  laige  class  of  persons  who  have  an  interest 
in  agriculture,  and  who  may  find  it  useful  to  have  a  book  at  hand 
in  which  they  may  see,  explained  in  a  popular  way,  the  various 
decisions  which  have  been  given  in  the  Supreme  Court  on  questions 
relating  to  land  rights  in  general,  and  the  many  points  of  dispute 
which  are  continually  arising  between  landlord  and  tenant  Mr. 
Anderson  has  succeeded  in  compiling  a  book  which  we  do  not  doubt 
that  many  proprietors,  farmers,  and  the  like  will  find  valuable.  It 
is  well  arranged,  the  different  decisions  being  classified  under  suit- 
able headings,  and  the  references,  both  to  the  volume  of  reports  in 
which  they  appear  and  any  book,  such  as  Hunter's  "  Landlord  and 
Teuaut,''  in  which  they  may  be  specially  referred  to,  being  carefully 
and  accurately  given.  The  principal  divisions  under  which  most 
of  the  decisions  fall  are  as  follows:  1.  Constitution  of  Lease  of 
the  Farm.  2.  Mutual  Bights  of  Landlord  and  Tenant.  3.  Assig- 
nations, Succession,  etc.  4.  Questions  with  Singular  Successors. 
6.  Violent  Profits.  6.  Removing.  7.  Benunciation.  8.  Game. 
9.  Miscellaneous  Cases.  These  divisions  are  again  divided  into 
sections  and  subsections,  so  that  the  reader  can  refer  at  once  to  tiie 
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subject  in  which  he  is  more  immediately  interested.  A  page  is 
devoted  to  the  explanation  of  the  Latin  phrases  and  technical  terms 
which  occur,  so  that  the  non-professional  reader  may  be  at  no  loss 
to  understand  the  full  meaning  of  the  reports.  Between  five  and 
six  hundred  cases  altogether  are  given,  and  a  most  admirable  index 
tends  greatly  to  increase  the  utility  of  the  volume.  Though  it  will 
probably  prove  of  most  advantage  to  the  class  of  persons  whom  we 
have  above  specified,  it  may  often  happen  that  it  will  save  time 
and  trouble  to  the  professional  lawyer,  owing  to  the  whole  series  of 
decisions  being  presented  in  such  a  compact  and  accessible  form. 
We  may  draw  attention  to  the  fact  that  the  book  has  been  revised 
by  counsel,  the  gentleman  who  undertook  this  task  being  the  late 
Mr.  J.  D.  Dickson,  whose  early  death  it  is  our  melancholy  duty  to 
chronicle  on  another  page.  His  work  has  been  done  most  carefuUy 
and  thoroughly,  and  his  painstaking  accuracy  is  particularly  exem- 
plified in  the  index,  which  we  believe  he  himself  compiled.  Alto- 
gether we  can  conscientiously  recommend  this  work  to  the  attention 
of  our  readers. 

The  Law  and  Legislation  of  the  Past  Tear.    An  Address  to  the 
Practitioners  before  the  Sheriff  Court  qf  Edinburgh. 

With  the  fall  of  the  leaves  once  again  we  have  in  a  thirty-page 
pamphlet  Mr.  Hallard's  address  to  his  procurators  on  the  law  and 
legislation  of  the  past  year.  Perhaps  it  would  be  more  correct  to 
omit  any  reference  to  legislation  in  the  title,  for  all  the  new  Acts 
are  disposed  of  in  precisely  two  pages,  a  review  of  them  being,  to 
use  the  author's  own  words, ''  much  simplified  by  the  Eastern 
Question."  In  the  matter  of  legal  decisions,  however,  the  pamphlet 
before  us  has  certainly  considerable  interest,  for  after  a  somewhat 
shadowy  introduction,  with  allusions  to  Lord  OifPord,  the  Pro- 
culians,  Tycho  Brahe,  and  a  future  Minister  of  Justice,  there  come 
a  good  many  pages  devoted  to  the  doctrine  of  eollahorateur,  and  the 
controversy,  legal,  editorial,  and  parliamentery,  which  has  recently 
been  waged  upon  the  subject  Mr.  Hallard  has  great  objections 
to  a  change  in  the  direction  of  increasing  the  uability  of  em- 
ployers, he  says, ''  The  substitution  of  one  who  is  not  the  true 
debtor,  but  is  presumably  rich,  in  room  of  one  who  is  the  true 
debtor,  but  is  presumably  poor,  is  open  to  three  objections.  It  is 
unjust,  it  is  judge-made,  it  is  a  step  in  the  direction  of  com- 
munism." Now,  in  the  first  place,  to  say  that  one  is  the  true 
debtor  and  the  other  is  not,  is  in  reality  to  beg  the  whole  question. 
We  cannot  share  the  dread  of  communism  which  is  stemped  upon 
the  pages  of  this  pamphlet,  because  we  do  not  see  in  a  legislative 
effort  to  relieve  distress  and  fix  liability  any  tendency  towards  that 
loosening  of  the  rights  of  individuals  in  what  is  their  own,  so 
essential  a  feature  of  every  communistic  dream.  The  pages  of 
this  Jowmai  have  recently  been  occupied  with  a  series  of  articles 
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on  this  very  question,  and  it  was  pointed  out  that  means  could  be. 
devised,  ay,  and  had  been  so  devised  in  other  countries,  whereby 
an  insurance  premium  would  secure  the  employer  against  claims 
from  bis  workmen,  and  give  them  a  fund  on  which  to  fall  back  for 
relief  ''Sharpening  the  fangs  of  the  criminal  law  against  the 
actual  offender/'  and  giving  to  Board  of  Trade  officials  "  powers 
of  precautionary  supervision  more  searching  and  more  incisive  '* 
are  excellent  suggestions ;  but  the  latter  does  not  meet  the  diffi- 
culties arising  out  of  an  accident  when  it  has  happened,  and  even 
under  the  most  perfect  system  accidents  must  sometimes  occur ; 
again,  the  punishment  of  the  offender  is  also  most  desirable,  but 
it  does  not  feed  the  starving  children  of  his  victims,  while  fre- 
quently the  catastrophe  embraces  its  author  in  the  grim  list  of  the 
dead.  We  do  not  think  Mr.  Hallard  has  made  sufficient  sdlow- 
ance  for  the  peculiar  exigencies  of  these  great  and  almost  national 
misfortunes,  and  that  he  too  hastily  would  credit  those  who  desire 
a  change  in  the  law  with  an  intention  of  saddling  employers  of 
labour  with  indefinite  liability,  whereas  the  suggestions  now  being 
made  rather  point  either  to  compulsory  insurance  by  the  master, 
and  a  limit  in  the  sum  claimable  by  the  man,  or  else  to  the 
creation  of  a  fund  by  the  imposition  of  a  regular  tax  for  the  pur- 
pose of  enabling  the  State  to  pay  certain  compensation. 

The  learned  Sheriff-Substitute  has  further  some  valuable  remarks 
upon  the  case  of  Smith  v.  Chambers'  Trustees,  and  the  changes  of 
the  law  as  regards  the  formalities  requisite  in  probative  writs. 
The  curious  questions  in  marine  insurance  raised  by  Burrell  v. 
Simpson  &  Co.  are  also  referred  to,  and  what  Mr.  Hallard  says,  that 
he  has  ventured,  not  without  high  authority,  to  call  "  the  iniquitous 
principle  of  an  employer's  liabUity  for  his  servant's  acts,"  gets  the 
blame  of  all  the  perplexity  and  difficulty  in  the  case.  Following 
upon  these  examples  culled  from  the  reports  of  the  past  year,  we  have 
short  notices  of  one  or  two  other  cases.  At  the  end  of  the  pamphlet 
some  remarks  upon  last  year's  "  Act  for  the  Protection  of  the  Pro- 
perty of  Married  Women  in  Scotland."  We  entirely  concur  in 
the  remarks  there  made,  and  in  the  hope  there  expressed  that 
power  will  ere  long  be  given  to  the  Sheriff  Court  to  grant  separa- 
tion. Meanwhile,  as  to  the  Act  already  passed,  we  will  follow 
Mr,  Hallard's  example,  and  quote  the  epigram  of  the  Dean  of 
Faculty,  "  The  Act  unsettles  everything  and  settles  nothing." 


DAVID  LAING,  LLD. 

Although  Mr.  Laing  was  not  a  member  of  the  legal  profession,  it 
is  most  fitting  that  a  tribute  to  Ms  memory  should  be  paid  by  the 
J&wmal  of  JwispTvdence.    He  was  one  to  whose  labours  not  a  few 
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students  of  legal  history  and  antiquities  must  have  been  deeply 
indebted^  and  for  many  years  be  honoured  one  of  our  great  legal 
bodies  by  undertaking  the  charge  of  its  valuable  library.  He  has 
lived  a  long  and  laborious  life,  and  achieved  in  the  course  of  it  an 
amount  of  work  which  only  steady  devotion  and  great  zeal  could 
have  rendered  possible.  He  has  earned  a  reputation  extending  far 
beyond  his  own  country,  and  far  greater  than  those  around  him 
probably  ever  imagined,  for  Mr.  Laing  was  not  brought  much  into 
public  notice,  and  did  not  court  publicity. ' 

Evidently  of  a  very  strong  constitution,' he  was  able  to  pursue 
his  favourite  work  almost  to  the  very  end,  escaping  in  a  great 
measure  the  infirmities  of  age.  Only  a  few  weeks  before  he  was 
called  to  take  "sleepe  after  toyle"  we  visited  him  in  his  own 
interesting  residence,  surrounded  with  so  much  to  remind  one  of 
the  past  times  in  which  the  owner  to  a  great  extent  lived.  He 
was  then  fighting  bravely  with  disease,  and  busy  at  work  with  his 
proof-sheets  although  hardly  able  to  sit  at  his  table,  and  fuU  of  a 
scheme  for  commemorating  by  a  monument  that  great  divine,  and 
reformer  whose  fame  and  merits  he  has  himself  done  so  much  to 
perpetuate. 

Even  his  recreations  were  characteristic.  Summer  after  summer 
he  was  wont,  as  long  as  his  health  permitted,  to  join  a  number  like- 
minded  with  himself  in  the  south,  bent  upon  antiquarian  discus- 
sions and  the  exploration  of  the  antiquities  of  the  district  visited, 
speculating  upon  their  history,  and  possibly  finding  praetoriums. 

To  be  a  genuine  antiquary  one  need  not  be  a  visionary,  and  a 
great  knowledge  of  the  past  is  quite  compatible  with  living  a  use* 
ful  practical  life  in  the  present.  No  one  who  knew  Mr.  Laing  can 
doubt  that  at  his  great  age  death  cannot  surprise  us,  but  we  feel 
his  loss  not  only  because  he  was  a  link  with  the  past,  but  because 
he  was  a  useful  practical  man  needed  now,  whose  place  it  is  almost 
impossible  to  fill. 

J.  D.  Dickson,  Esq.,  Advocate. — ^We  were  only  able  in  our  last 
number  to  notice  in  the  briefest  terms  the  death  of  the  above 
gentleman ;  it  may  be  permitted  to  us  now  to  fulfil  the  melancholy 
duty  of  paying  a  passing  tribute  to  his  memory.  Bom  in  a  Dum- 
friesshire manse  some  eight-and-twenty  years  ago,  he  was  educated 
at  the  High  School  and  University  of  Edinburgh.  He  was  called 
to  the  Bar  in  1873,  and  while  there  won  the  esteem  of  all  with 
whom  he  came  in  contact  by  his  unaffectedness  of  character  and 
amiability  of  disposition,  and  was  gradually  acquiring  some  share 
of  practice.  A  careful  and  conscientious  worker,  he  did  whatever 
business  came  in  his  way  in  a  thorough  and  satisfactory  manner ; 
the  very  last  work  which  he  did — the  index  to  Mr.  Still  Anderson's 
"  Digest  of  Agricultural  Decisions,"  which  is  reviewed  in  our  present 
number — is  a  good  testimony  to  his  accurate  and  painstaking  labour. 
His  loss  will  be  much  felt  by  a  large  circle  of  attached  friends^  for 


608  TBE  MONTH. 

no  one  who  knew  him  sociallj  could  fail  to  be  attracted  towards 
hinu  He  was  a  keen  sportsman  with  both  rod  and  gun,  and  no 
one  enjoyed  more  a  day  by  the  river-side  or  on  the  moor ;  of  a  strong 
and  manly  physique,  he  excelled  in  many  athletic  exercises,  and 
his  simple  and  unassuming  manners  made  his  company  most 
acceptable  wherever  he  went.  It  is  but  left  for  us  to  lament  his 
early  death,  and  to  mourn  over  the  bright  promise  which  has  been 
BO  sadly  cut  short 

Egbert  Grant,  Esq.  of  Kinarth,  Advocate. — The  above  gentle- 
man died,  on  the  15th  ult,  at  Kinarth,  near  Forres.  He  was  bom 
in  1801,  and  was  called  to  the  Bar  in  1823.  He  was  a  deputy- 
lieutenant  for  the  county  of  Elgin,  and  married  in  1859,  Edith, 
daughter  of  the  Bev.  Thomas  Ikiton,  Canon  of  Chester,  by  whom 
he  has  left  a  family. 

G.  L.  Sinclair,  Esq.,  W.S.  (1827),  died  in  Caithness  on  the  22nd 
October. 


^he  Mmth. 

Correspondence  as  to  Reports  of  Scottish  Appeals  in  the  Souse  of 
Lords, — ^We  have  been  requested  to  publish  the  following  corre- 
spondence : — 

Mr,  Patenon  to  the  Oouneil  of  Law  Bqnjrting, 

GoLDBioTH  Bnnj)iNo,  TsmuL 
Julf  8. 1878. 

Gentlibhbn, — ^As  Mr.  Macqueen,  one  of  your  leporteTs,  has  for  the  last  fifteen 
months  ceased  personally  to  report  the  Scotch  Appeals,  and  there  is  now  no 
likelihood  of  his  ever  resuming  that  arduous  employment,  I  beg  to  offer  my 
services  in  supplying  you  with  competent  reports  oi  those  Appeals  for  the  same 
remuneration  which  you  have  hitherto  paid  to  him.  As  it  is  not  credible  that 
any  possible  arrangement  with  a  reporter  engaged  to  supply  the  representatives 
of  the  profession  with  legal  reports  can  authorize  him  to  delegate  work  which 
is  so  exclusively  personal — as  tne  money  of  the  subscribers  to  the  Law  Reports 
is  intended  for  work  really  performed — and  as  nothing  can  recommend  a 
practice,  whereby  this  kind  of  skill  can  be  systematically  delegated  by  a  person 
who  is  only  nominally  employed,  and  who  nevertheless  receives  the  full  emolu- 
ments, I  assume  that  you  have  only  been  waiting  during  the  long  period  above 
mentioned,  in  order  to  ascertain  whether  it  is  a  temporary  or  a  permanent 
cause  which  has  interfered  with  the  discharge  of  your  reporter^  personal 
functions — ^an  uncertainty  which  must  now  be  at  an  end. 

As  I  have  occasion  to  know,  that  it  is  your  unalterable  practice  to  employ  as 
reporters  those  only  of  experience  and  proved  capacity,  I  beg  to  remind  you 
that  I  have  alreaay  had  twentv-seven  years'  experience  in  exactly  the  same 
duties,  in  the  same  Court,  and  have  been  supplied  with  exactly  the  same 
materials  as  Mr.  Macqueen;  and,  as  I  believe  m^  qualifications  are  sufficiently 
known  to  you,  I  will  not  trouble  you  with  referring  to  them.  I  may,  however, 
add  that  I  have  good  reason  to  conclude  that  my  imdertaking  the  preparation 
of  these  reports  will  be  satisfiEu^tory  to  the  legal  profession  in  Scotlana,  for  whose 
benefit  they  are  primarily  designed. 
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I  beg  to  reserve  the  liberty  of  publishing,  in  the  legal  joumalB  or  otherwisey 
a  copy  of  this  letter,  together  with  any  answer  which  you  may  be  pleased  to 
make  to  it. — 1  am,  Qenflemen,  your  obedient  servant, 

To  the  Council  op  Law  Reporting,  JAMES  PATERSON. 

Lvneoln'B  Iwn. 


Mr,  J,  T.  Hopwood  to  Mr,  Paterson. 

Ldtooln's  Imr, 
July  20, 1S7S. 

Dbab  Sib, — In  reply  to  your  letter  of  the  8th  inst.  the  Council  desire  me 
to  inform  you  that  the  appomtment  of  Mr.  Macqueen  was  made  by  the  House 
of  Lords,  and  not  by  theiu. — Believe  me,  yours  faithfully, 

J.  Paterson,  Esq.  J.  T.  HOPWOOD,  Secretary. 

Mr.  Paterson  to  Mr.  Hopwood. 

Templr, 

July  31, 1878. 

Dear  Sir, — ^Your  reply  to  my  letter  of  the  8th  inst.  induces  me  to  state,  for 
the  sake  of  greater  clearness,  tnat  the  fact  of  the  Council  of  Law  Reporting 
having  always  paid  and  continuing  to  pay  only  one-third  of  the  total  allowance 
to  Mr.  Macqneen  (the  rest  of  his  allowance  having  always  been  supplied  from 
other  sources)  does  not  in  the  least  degree  affect  the  principle  on  which  my 
letter  was  based. — Yours  faithfully, 

J.  T.  HoFWOOD,  Esq.,  JAMES  PATERSON. 

Secretary y  Uowncil  of  Law  Reporting, 

Appointment  of  DeptUe-Clerk  of  Court. — ^We  believe  that  Mr. 
William  Don,  lately  clerk  to  the  Lord  Advocate,  has  been  appointed 
to  the  ofiSce  of  Depute-Clerk  of  Session  vacant  by  the  death  of  the 
late  Mr.  Drysdale.  We  are  glad  that  this  post  has  at  last  been 
filled  up,  although  we  cannot  but  regret  the  unwarrantable  delay 
which  has  taken  place  in  making  the  appointment.  Mr.  Drysdale 
died  so  long  ago  as  the  20th  of  May  last,  and,  as  we  took  occasion 
to  mention  some  time  ago,  there  was  no  possible  reason  why  a 
successor  should  not  have  been  at  once  appointed.  A  most  vicious 
system  has  lately  crept  in  of  waiting,  on  the  occasion  of  any  post 
becoming  vacant,  to  see  whether  the  official  can  be  done  without, 
at  least  that  is  the  only  reason  that  occurs  to  us  to  account  for  the 
invariable  delay  which  takes  place  in  connection  with  filling  up 
vacancies  in  the  judicial  establishment  of  Scotland.  It  is  a  system, 
as  we  said  before,^  which  the  last  Liberal  Government  inaugurated, 
and  which  has  been  too  much  followed  by  the  present  authorities. 
It  is  a  system  too  which  is  only  applied  to  Scotland,  a  country 
in  which  the  administration  of  law  costs  both  the  nation  and 
individual  suitors  less  than  in  any  other  part  of  the  United  King- 
dom. It  may  be  attributed,  we  believe,  to  a  variety  of  causes : 
partly  to  the  ignorance  which  most  Scottish  members  of  Parliament 
show  with  regard  to  the  law  of  their  country ;  partly  to  an  unreason- 
able jealousy  which  the  people  of  Scotland  have  against  the  legal 
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profession  in  general  and  the  Parliament  House  in  particnlar;  and 
partly,  and  in  a  great  measure,  to  the  fairidarUise  of  the  leading 
branches  of  the  profession  itself — ^the  Bar  and  the  Society  of  Writers 
to  the  Signet.  If  those  bodies  exerted  themselves  a  little  more, 
and  made  it  clear  to  Grovemment  that  there  was  a  strong  feeling  as 
to  the  way  in  which  the  country  was  treated  with  r^ard  to  its 
legal  appointments,  matters  would,  we  doubt  not^  soon  be  brought 
into  a  much  more  satisfactory  state.  We  are  by  no  means  advo- 
cating the  filling  up  of  useless  ofiSces :  whenever  an  office  is  found 
to  be  useless  by  all  means  let  it  be  abolished ;  but  let  it  be  abolished 
legally,  by  Act  of  Parliament  if  necessary,  and  after  due  inquiry 
made.  But  it  is  preposterous  that  important  and  necessary  offices 
should  be  vacant  illegally  for  months  or  years,  on  the  chance  that 
the  work  belonging  to  it  will  somehow  or  other  be  hustled  through 
by  some  other  already  fully  employed  official 

Sale  of  Scottish  Prisons. — The  following  prisons  in  Scotland,  which 
have  been  closed  by  the  Government  since  the  new  Prisons  Act 
came  into  force,  were  exposed  for  sale  in  Powell's  Booms,  Greorge 
Street,  last  month,  at  the  instance  of  Donald  Beith,  W.S.,  solicitor 
for  her  Majesty's  Board  of  Works  and  Public  Buildings : — Kirkin- 
tilloch, upset,  £120,  sold  to  Mr  Beid,  Kirkintilloch,  for  £140; 
Pollockshaws,  sold  to  Mr.  J.  Caldwell  at  the  upset  price  of  £360 ; 
Hawick,  upset  price,  £120,  sold  to  the  Magistrates  of  Hawick  for 
£350.  Kelso  prison  was  sold  privately  at  £200,  the  upset  price 
having  been  £120.  The  prisons  of  Helensburgh,  DimbEir,  Stone- 
haven, Nairn,  Peebles,  Tain,  and  Kinross  had  been  previously  sold. 
Banff  prison  was  exposed  at  £720,  but  no  offer  having  been  made, 
the  sale  was  adjourned. 

Ifaw  Agents  Act. — The  stated  October  quarterly  examinations 
were  carried  through  by  the  board  of  examiners  under  this  Act  on 
Tuesday  and  yesterday.  Out  of  32  applicants  who  presented 
themselves  for  examination  in  law,  15  were  found  qualified ;  out  of 
34  applicants  who  presented  themselves  for  examination  in  general 
knowledge,  25  were  found  qualified ;  and  out  of  86  applicants  who 
presented  themselves  for  an  entrance  examination  in  general  know- 
ledge, 54  were  found  qualified. 


^hc  Scatti0h  |iato  M^q^zint  $xtb  Sheriff  Court  1Rqx0rttr. 

PERTH  SMALL  DEBT  COURT. 
Sherifif-Substitate  Babolat. 

A.  V.  B. 

Master  and  Servant— Diamdssal  of  servant  for  disobedience  to  orders-^ugtifica- 
iion  of  disohedience—Crwlty  to  ammafe.— The  facts  are  stated  in  the  notes  of 
the  Sheriff-Substitute. 
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The  puisiier  waa  the  engaged  aervant  of  the  defender  at  his  faim  of  Eeithick 
from  MartinmaB  1877  to  Martinmas  next  at  the  money  wages  of  £Zd,  with  the 
usual  allowance  of  meal  and  milk.  The  tirst  half  year's  wages  were  paid. 
The  pursuer  was  dismissed  hy  the  defender's  meve  on  27th  August  last.  The 
defender  is  (perhaps  unfortunately)  non-resident  on  the  farm.  The  pursuer 
sues  for  "j£12  as  loss  and  damage  for  breach  of  contract." 

The  defender  admits  the  terms  of  the  bargain,  and  also  the  dismissal  by  his 
grieve.  But  he  justifies  that  act  by  reason  of  disobedience  of  orders  of  the 
grieve  his  master.  The  pursuer  admits  the  disobedience,  but  avers  that  the 
order  was  unreasonable  and  unlawful.  Perhaps  the  onus  was  thus  shifted,  and 
it  lay  on  the  pursuer  to  prove  that  the  order  was  unreasonable.  But  that 
question  was  not  raised,  and  the  defender  was  allowed  to  lead  in  the  Ffoof. 

The  facts  are  these :  There  are  four  pairs  of  horses  on  the  farm.  The  pur- 
suer had  chaige  of  a  pair,  one  of  which  was  an  aged  horse  (but  how  old  did  not 
appear^  At  tiie  time  of  the  dismissal  this  horse  had  two  considerable  sores  on 
its  neck,  and  one  on  the  breast.  The  horses  had  not  been  fed  on  com  since 
the  time  of  turnip-sowing,  and  were  in  conseauence  thin  and  in  ill  condition. 
The  pursuer's  horse  was  puticularly  so  in  adoition  to  its  sores.  The  pursuer 
and  some  of  the  other  servants  complained  to  the  grieve  of  the  want  of  teeding- 
com.  The  pursuer  had  worked  the  pair  of  horses  some  days  at  a  reaping- 
machine,  which  is  proved  to  be  very  hiurd  work.  It  is  proved  that  the  norse 
in  question  in  its  work  perspired  much  more  than  the  other  horse,  and  was 
exhausted.  A  neighbour  who  saw  the  pursuer  at  work  remonstrated  with  him 
for  working  a  horse  in  such  a  state  and  condition,  and  termed  it  **  cruelty  to 
animalB."  On  the  27th  August  the  pursuer  was  ordered  to  begin  work  with 
the  same  horse  but  refused,  saying  he  would  not,  but  would  do  so  with  another 
horse.  Another  horse  could  not  be  given  him  without  disturbing  the  arrange- 
ments of  the  farm.  The  grieve  told  the  pursuer  to  take  a  smaller  collar  for 
the  horse  which  might  not  come  in  contact  with  the  sores,  and  such  collar  could 
have  been  got  on  the  farm.  But  it  does  not  appear  that  the  substitution  of 
another  collar  would  remedy  the  evil  if  the  horse  was  put  to  work.  The 
grieve  peremptorily  ordered  the  pursuer  to  work  the  horse,  using  rather  rough 
Lmguage  in  reference  to  the  anmial,  and  the  pursuer  stiU  refusing,  he  was 
instantly  dismissed. 

One  net  is  much  in  favour  of  the  pursuer,  that  he  was  proved  to  have  been 
a  good  servant,  and  the  grieve  had  no  previous  complaints  against  him,  so  he 
was  not  likely  to  take  some  trivial  objection  to  violate  his  engagement.  The 
.  pursuer  on  the  day  of  the  dismissal  sent  from  Perth  a  veterinary  surgeon  to 
inspect  the  animal,  and  who  deponed  that  it  was  perfectly  incapable  for  the 
work,  and  that  the  pursuer  to  have  worked  it  in  that  state  would  have  been  an 
act  of  cruelty  to  animals  which  would  render  him  subject  to  penalties.  The 
sending  a  veterinary  to  inspect  shows  that  the  pursuer  was  anxious  to 
vindicate  his  conduct  by  obtaining  the  best  evidence  possible  as  to  the  con- 
dition of  the  horses.  On  the  following  day  the  grieve  sent  for  another 
veterinary  surgeon  from  Couper  Angus,  wno  inspected  the  horse,  and  deponed 
to  the  existence  of  the  sores,  but  that  notwithistanding  the  horse  was  quite 
capable  for  the  work  intended.  Thus  the  two  surgeons  exemplify  the  maxim 
of  diversity  of  opinion  in  medical  classes,  and  that  more  especially  where 
equine  ana  bovine  subjects  are  concerned ;  also  that  other  fact  that  persons 
called  in  on  one  side,  and  for  a  certain  purpose,  perhaps  unwittingly  favour  the 
side  who  has  called  them.  The  Sherifi'  is  inclined  to  give  little  effect  to 
the  professional  evidence  so  contradictory,  and  to  consider  more  the  proof 
of  witnesses  accustomed  to  deal  amongst  horses.  Nevertheless  the  Perth 
veterinary  has  had  much  more  experience  than  he  from  the  countiy,  and  is 
Inspector  for  the  city  of  Perth  under  "  The  Cattle  Diseases  Act.''  it  would 
have  been  well  that  the  veterinaries  had  actually  seen  the  horse  at  work, 
which  neither  of  them  did. 

The  horse  which  the  pursuer  refused  to  work  was  worked  next  day  by  the 
grieve  and  his  eon,  but  me  latter  was  not  one  of  the  force  of  the  farm.    One 
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of  the  senrants  alsi>  worked  tbe  animal  at  the  aiine  work,  and  these  three 
witneesee  agreed  in  testifying  to  tbe  ability  of  the  hone  to  pezfonn  the  work. 
But  although  the  hone  may  have  satisfied  them,  it  by  no  means  follows  that 
it  was  folly  fit  for  its  hard  work,  or  that  the  pursuer  under  the  circumstances 
was  obtiged  to  work  such  an  animal  contrary  to  the  principles  of  humanity. 
It  was  important  to  notice  that  almost  all  the  other  serYants  who  had  no 
interest  in  the  matter,  and  are  still  in  the  defender's  employment,  with  more 
or  less  hesitation  acknowledge  that  they  would  not  on  that  occasion  have 
worked  the  animal  in  its  existing  condition  of  weakness  amayated  by  the 
sores.  The  Sheriff  would  have  been  much  better  satisfied  hsS^the  .horse  been 
placed  in  the  hands  of  a  respectable  fiirmer,  and  thus  tested  by  a  neutral 
person  who  may  have  seen  it  at  work. 

A  former  is  bound  to  give  his  servants  fit  means  and  implements  for  per- 
formance of  his  work.  The  servant  must  not  be  critical  and  capricious  in  his 
choice,  or  be  encouraged  to  make  trivial  and  frivolous  objectionSb  But  on  the 
whole  evidence,  and  after  anxious  consideration,  the  Sheriff  has  come  to  the 
conclusion  that  the  pursuer  under  the  whole  circumstances  had  good  reason  to 
object  to  work  the  horse  in  such  a  weak  state,  and  with  grievous  sores,  in  labour 
requiring  much  strength  and  vigour,  and  that  therefore  the  order  of  the  grieve 
was  unreasonable,  and  the  dismissal  on  refusal  to  obey  was  unjustifiable. 
Decree  entered  for  j(10  and  costs.  HuoH  Basclay. 

Act.-^MitduU. AlL^M*C(uh. 


SHERIFF  COCJRT  OF  DUNDEE. 

Sheriff  Chetnb. 

Dewab  v.  Thoicson  and  Farquhabsoh. 

Pawnhrokert  Act,  1862 — Competing  titU  to  pledged  property. — In  the  Dundee 
Sheriff  Court  some  time  ago  an  action  of  multiplepoinding  was  raised  at  the 
instance  of  Mr.  Dewar,  superintendent  of  police,  against  James  Thomson, 
pavmbroker,  Peter  Street,  and  Mr.  Farqohar&on,  treasurer  of  police,  rtjgarding 
the  possession  of  a  ring ;  and  Sheriff  Cheyne  has  just  issued  the  following  inter- 
locutor and  note,  which  explain  the  circumstances  of  the  case  : — 

''  Dundee,  ISth  Stptemher  1878.— The  Sheriff-Substitute,  having  heard  parties' 
procuraton  and  considered  the  process,  under  reference  to  the  accompanying 
note,  prefen  the  claimant,  James  Thomson,  in  terms  of  his  chum,  and  ordains 
the  ring  forming  the  subject  tn  medio  to  be  delivered  up  to  him ;  and,  in 
respect  that  the  action  was  a  friendly  one  of  consent,  finds  no  expenses  due. 

"John  Chxyni. 

''  Note,— The  circumstances  of  this  case  are  as  follows : — On  the  19th  June 
1876  a  diamond  ring  of  considerable  value  was  offered  in  pawn  by  a  young 
man  (name  unknown)  to  Mr.  Thomson,  a  pawnbroker  in  Dundee.  Mr.  Thom- 
son having,  as  he  states,  his  suspicions  that  the  ring  had  been  improperly 
come  by,  asked  the  yoimg  man  to  leave  it  with  him  for  a  day  or  two,  on  the 
pretence  that  he  wished  to  ascertain  its  value.  The  young  man  complied  with 
this  request ;  but  as  he  did  not  return,  Mr.  Thomson  handed  the  ring  over  to 
the  police,  with  a  view  to  their  making  inquiries  about  it.  Three  yean  have 
elapsed,  but  no  one  has  appeared  to  claim  the  ring,  nor  have  the  police  ob- 
tained any  information  as  to  the  person  who  brought  it  to  Mr.  Thomson,  or 
tending  to  show  that  that  person  nad  improperly  come  by  it  In  these  cir* 
cumstances  this  multiplepoinding;  has  been  raised  for  the  purpose  of  having  it 
determined  what  is  to  be  done  with  the  rinc,  or,  in  other  woros,  whether  it  ia 
to  be  restored  to  Mr.  Thomson,  or  is  to  be  disposed  of  by  the  Police  Commi»- 
sionen  under  section  330  of  the  Qeneral  Police  Act  of  1862,  incorporate  with 
the  Dundee  Police  and  Improvement  Act,  1871.  Now  I  must  confess  that  at 
the  discussion  I  was  a  good  deal  impressed  by  Mr.  Bamett's  argument,  founded 
upon  the  statutes,  and  was  inclined  to  hold  that  Mr.  Thomson,  having  taken 
possession  of  the  ring  in  diachatge  of  a  duty  laid  upon  him  by  statute,  aad 
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having  dealt  with  it  as  the  statnte  directed,  had  ceaaed  to  have  any  concern 
with  its  diBpoeal,  and  eonsequently  had  no  title  to  claim  it ;  hut,  on  looking 
into  the  etatutorj  provisions  cited,  I  find  that  onl j  one  of  them  has  any  reid 
bearing  on  the  case,  and  thus  it  does  not  solve  the  question  now  raised  ;  and  I 
have  ultimately  come  to  be  clearly  and  decidedly  of  opinion  that  Mr.  Thom^ 
son's  claim  must  be  sustained.  The  statutory  provision  which  I  have  spoken 
of  as  the  only  one  having  a  bearing  upon  the  case  is  contained  in  section  34  of 
the  Pawnbrokers  Act  of  1862,  which  enacts  inter  cUia  that '  in  any  case  where, 
on  an  article  being  offered  in  pawn  to  a  pawnbroker,  he  reasonably  suspects 
that  it  has  been  stolen  or  otherwise  illegally  or  clandestinely  obtained,  the 
pawnbroker  may  seize  and  retain  the  person  and  the  article,  or  either  of  them, 
and  shall  deliver  the  person  and  the  article,  or  either  of  them  (as  the  case  may 
be),  as  soon  as  may  be,  into  the  custody  of  a  constable,  who  shall  as  soon  as 
may  be  convey  the  person  if  so  detained  before  a  Justice,  to  be  dealt  with 
according  to  law.'  That  is  the  section  under  which  Mr.  Thomson  acted,  and 
the  only  section  under  which  his  action  can  be  justified  ;  but  it,  it  will  l^  ob- 
served, is  silent  as  to  what  is  to  be  done  in  the  case  which  has  arisen  here,  viz., 
where  the  article  alone  has  been  detained,  and  no  information  has  been  got 
confinnatory  of  the  pawnbroker's  suspicions.  In  such  a  case  the  police  are 
clearly  not  in  a  position  to  chaijQ;e  the  article  as  having  been  stolen  or  unlaw- 
fully obtained ;  and  therefore  it  cannot,  in  my  opinion,  be  dealt  with  under 
section  330  of  the  Qeneral  Police  Act  of  1862.  Accordingly,  even  if  there  were 
not  in  Uie  present  case  the  specialty  to  which  I  shall  immediately  advert,  1 
would  be  inclined  to  say  that,  a  reasonable  time  having  been  allowed  for 
inquiry,  the  police  authorities^  their  inquiry  having  proved  abortive,  are  not 
only  entitled  out  bound  to  deliver  the  nng  up  to  tne  party  who  handed  it  to 
them,  and  who,  at  all  events,  has  a  title  to  it  preferable  to  theirs.  In  the 
present  case,  however,  it  is  to  be  noticed  that  Mr.  Thomson  obtained  possession 
of  the  ring,  no  doubt  on  a  false  pretence,  but  still  with  the  consent  of  the 
person  who  must  now  be  presumed  to  have  been  the  true  owner ;  in  other 
words,  he  held  it,  at  the  time  when  he  ^ve  it  up  to  the  police,  on  a  recocnised 
contract — the  contract  of  deposit, — and  it  seems  to  me  that  he  has  precisely  the 
same  title  now  to  demand  its  redelivery  to  him  as  he  would  have  had  had  he 
actually  taken  it  in  pawn,  in  which  case  his  claim  could  hardly  have  admitted 
of  doubt.  It  was  mged  that  Mr.  Thomson,  if  his  claim  was  sustained,  would 
proceed  at  once  to  realize  the  ring ;  but  that  is  obviously  a  consideration  which 
cannot  affect  my  decinon.  J.  C." 


SHERIFF  COURT  OF  STORNOWAY. 

Sheriff-Substitute  Sfittaii. 

TAIT  &  SON  V.  ADDISON. 

Shipping-^BiU  of  Lading^Skut  dditrnv^"  Qualify  and  quantity  unknoum,** 
— The  facts  of  tms  case  appear  from  the  following  note  of  the  Sheriff- 
Substitute  :— 

**Note, — In  April  1878  Robert  Addison,  master  and  part-owner  of  the 
Sophia,  entered  into  a  charter-party  with  Tait  &  Son  of  Inverurie,  whereby  he 
undertook  to  convey  a  quantity  of  meal  in  bags  from  Aberdeen  to  Loch  Ro^ 
and  Stomoway  for  the  slump  sum  of  ^0.  Bills  of  lading  were  duly  pre- 
pared, bearing  that  225  sacks  of  oat  and  here  meal  were  shipped  for  Stomo- 
way, and  270  sacks  of  oat  and  here  meal  for  Loch  Roag.  These  bills  are  pro- 
duced^ bearing  above  the  signature  of  Addison  the  words  '  Quality  and 
quantity  unknown.'  The  Sopnia  proceeded  on  her  voyase,  and  auly  Landed 
tne  proper  number  of  sacks  at  Stomoway,  to  which  port  sne  was  directed  first 
to  proceed,  but  at  Loch  Roag  she  only  landed  266  sacks,  being  four  sacka 
short  of  the  proper  number. 

'*  Tait  ft  Bm  now  sue  AddiMm  for  the  value  of  these  four  sacks*     Addiaon'a 
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defence  is  tibat  he  delivered  at  Stonioway  and  Locfa  Roa^  all  the  sacks 
actually  shipped  on  board  the  Soj^ua  at  Aberdeen ;  and  that  tne  words  in  the 
bills  of  lading,  *  quality  and  quantity  unknown,'  free,  and  were  meant  to  firee, 
him  from  liability  in  the  possible  event  of  short  delivery  of  sacks.  He  says  in 
his  evidence  that  he  told  the  broker^s  derk  at  Aberdeen  that  he  had  not 
counted  the  sacks  at  shipment,  and  proposed  to  add  the  words  quoted  in  order 
to  keep  himself  safe,  and  that  these  words  were  accordingly  added  for  that 
purpNOse  by  M'Lachlan  the  shipbroker  before  the  bills  were  signed.  Now 
this  is  entirely  corroborated  by  tne  broker,  who  says  (proof,  page  20) : '  I  added 
the  words  to  the  bills  "  quality  and  quantity  unknown.'^  When  I  wrote 
these  words  I  intended  them  to  apply  to  the  number  of  sacks.'  Again,  at 
page  52,  he  says,  '  When  I  presented  the  bills  Noa.  3  and  4  to  the  captain  for 
his  signature,  he  declined  to  sign  them  until  he  should  first  put  such  a  reserva- 
tion upon  them  as  he  thousht  would  keep  himself  clear  of  liability  for  the 
number,  and  also  for  the  quality.  I  thereupon,  with  that  in  view,  wrote  upon 
the  bills  the  reservation  quality  and  quantity  unknown.  It  was  on  the  £uth 
of  this  reservation  and  my  explanation  of  it  that  it  would  keep  him  free  that 
he  signed  the  bills.'  The  detender,  besides  his  own  evidence,  adduced  the 
mate  and  another  of  his  men  to  prove  that  all  the  sacks  shipped  were  delivered 
at  the  ports  of  delivery  ;  the  pursuers,  on  the  other  hand,  leading  evidence*  for 
the  purpose  of  showing  that  the  whole  number  of  sacks  named  in  the  bills 
were  put  on  board  at  iu)erdeen.  On  the  evidence  it  appears  to  me  that  the 
pursuers  have  failed  to  prove  fault  on  the  part  of  the  detender  in  regard  to  the 
short  delivery,  and  that  the  mistake  as  to  the  number  of  sacks  occurred  at  the 
port  of  shipment.  A  nice  question  of  law  was  raised  as  to  the  precise  effect  of 
the  words  '  quality  and  quantity  unknown '  where  the  cargo  was  contained  in 
a  definite  and  ascertainable  number  of  sacks,  that  number  oeing  stated  in  the 
bills  of  lading.  But  I  am  of  opinion  that  here  that  question  does  not  arise 
purely  for  decision.  The  defender  and  the  broker  concur  in  saying  that  these 
words  were  added  for  the  express  purpose  of  freeing  the  defender  from 
liability  for  the  stated  number — no  lault  of  course  being  proveable  against 
him — and  in  these  circumstances  I  am  of  opinion  that  the  ddTender  is  entitled 
to  absolvitor  with  expenses.  Decree  accordingly  pronounced." 
Aa.^Bo8i. AU.—CampbelL 


SHERIFF  COURTS  OF  BANFF  AND  ELGIN. 

Sheriff-Substitutes  Soott  Moncbieff  and  Smith  and  Sheriff  Bell. 

Petition,  Sbllas. 

Sheriff— JvTisdictian  where  counties  have  been  unUedr^Priton  Act  1877 — 
Ceesio — Act  of  Orace. 

James  Sellar,  residing  in  Banffshire,  was  imprisoned  under  a  warrant 
following  upon  a  decree  of  the  Sheriff  Court  of  that  county.  As  there  is  now 
no  prison  in  Banff,  Sellar  was  sent  to  Elgin,  and  there  presented  a  petition  for 
aliment  in  the  Sheriff  Court  of  BanfL 

Upon  this  petition  the  Sheriff-Substitute  pronounced  the  following  inter- 
locutor : — 

*'  Banff,  22nd  July  1878.— The  Sheriff-Substitute  having  considered  the  fore- 
going petition,  and  heard  the  petitioner's  procurator  thereon  for  Uie  reasons 
contained  in  the  subjoined  note,  refuses  the  prayer  of  the  petition,  and  decerns. 

"W.  Q.  Scott  Moncru^'f. 

«  Note.'-The  counties  of  Banff  and  Elgin  are  under  the  Act  33  &  34  Vict, 
c.  86,  §.  12,  one  iurisdiction  and  Sheriffdom  (although  for  convenience 
separate  Courts  are  located  in  different  places  withm  their  boundariee).  It  is 
therefore  very  clear  that  the  power  to  deal  with  the  present  application  con- 
ferred by  Act  7  &  8  Vict.  c.  34  may  be  exercised  by  the  Shenn-Snbstitate  at 
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Elffin,  and  it  is  in  the  ciicumstancea  of  the  present  petitioner  highly  inex- 
pedient that  he  should  be  brought  from  Elgin  to  Banff.  W.  G.  S.  M." 

Sellar  then  applied  to  the  Sheriff-Substitute  of  Elgin,  whose  interlocutor 
was, as  follows  : — 

"El^n,  23rd  July  1878.— The  Sheriff-Substitute  having  considered  the 
foregoing  petition,  and  heard  the  procurator  for  the  petitioner  thereon,  refuses  the 
prayer  thereof,  dismisses  the  petition,  and  decerns.         D.  Macleod  Smith. 

"  Note. — The  petitioner  is  domiciled  in  Banffshire,  and  is  imprisoned  in  the 
prison  of  Elgin,  which  has  been  made,  under  the  recent  Prison  Act  of  1877, 
the  prison  for  Banffshire  as  well  as  for  Elginshire.  The  70th  section  of  that 
Act  provides  that  nothing  therein  contained  shall  alter  the  law  with  respect  to 
the  aliment  for  civil  prisoners,  or  with  respect  to  the  jurisdiction  possessed  at 
the  time  of  the  passing  of  the  Act  by  Sheriffs  or  magistrates  on  that  subject. 
At  the  time  of  the  passing  of  the  Act  the  petitioner,  as  being  domiciled  in 
Banffishire,  was  not  hable  under  the  diligence  against  him  to  be  imprisoned, 
except  in  the  prison  of  Banff,  and  if  so,  the  jurisdiction  in  regard  to  his  aliment 
belonged  to  the  Sheriff  Court  of  BanQshire,  cumulatively  with  that  of  the 
ma^trates  of  the  burgh  of  Banff,  in  which  the  prison  of  Banff  is  situated. 
This  jurisdiction  does  not  appear  to  be  altered  bv  making  the  prison  of  Elgin 
to  be  also  the  prison  of  Banff  for  the  purposes  of  the  county  of  Banff,  and  the 
burghs  and  towns  included  within  it  On  the  contrary,  these  jurisdictions,  as 
existing  at  the  time  of  the  passing  of  the  Act,  appear  to  be  expressly  reserved 
by  the  section  of  the  Prisons  Act  which  has  been  quoted,  and  the  jurisdiction 
for  the  prison  of  Banff  appears  to  be  still  in  the  hands  of  the  Sheriff  Court  and 
magistrates  of  Banff,  wherever  the  prison  itself  may  be  located  for  the  time. 

<*  It  i&  maintained  for  the  petitioner  that  under  the  union  of  counties  which 
has  taken  place  under  the  Sheriff  Court  Act  of  1870.  the  Sheriff  Court  of 
Elginshire  has  now  cumulative  jurisdiction  with  the  Sneriff  Court  of  Banff- 
shire in  all  matters  competent  to  the  Sheriff  Courts  of  any  part  of  the  united 
Sheriffdom.  That  agreement,  however,  cuts  two  ways,  oecause  if  either 
Court  has  the  same  jurisdiction,  the  question  appears  more  appropriate  to  the 
Sheriff  Court  of  Banffshire,  to  which  in  this  case  debtor  and  creditor  and 
agents  and  all  concerned  belong,  than  to  the  Sheriff  Court  of  Eljrinfihire,  to 
which  none  of  them  belong.  The  true  meaning  of  the  clause  of  union  appears 
rather  to  be  to  put  the  whole  counties  of  the  united  Sheriffdom  on  the  same 
footing  as  some  of  the  laige  counties,  such  as  Inverness,  Ross,  etc.,  which  are 
divid^  into  districts,  but  wlxich  in  other  senses  are  one  united  Shenffdom.  In 
the  cases  of  these  large  counties,  each  Sheriff-Substitute  has  his  commission  for 
the  whole  county,  but  none  of  them  exercise  jurisdiction  for  any  district  except 
their  own,  unless  at  the  time  they  are  personally  within  the  jurisdiction  for 
which  they  may  be  so  acting.  In  the  same  way,  under  the  union  effected  by 
the  Act  of  1870,  the  Sheriff-Substitute  of  Elginshire  can  act  in  Banffshire,  or 
the  Sheriff-Substitute  for  Banffishire  can  act  in  Elginshire,  or  in  regard  to 
Elginshire,  but  for  these  purposes  each  must  go  personally  for  the  time  to  the 
county  of  tiie  other.  A  person  subject  to  the  jurisdiction  of  Banffshire  cannot, 
as  matter  of  ordinary  procedure,  be  made  defender  or  respondent  to  an  action 
in  Elginshire,  or  vice  versa.    In  the  present  case  the  respondent  to  the  present 

getition,  if  I  entertained  it,  does  not  appear  to  be  in  any  way  amenable  to  the 
heriff  Court  of  Elginshire,  and  it  would  be  apparently  uUra  vires  of  this 
Court  to  pronounce  any  award  which  might  affect  the  respondent,  or  the  agents 
for  the  respondent,  who  are  all  bejond  its  ordinary  jarismction. 

'^  The  present  question  is  administrative  as  well  as  judicial  When  the  former 
element  is  involved,  the  oQcials  who  have  to  deal  with  such  procedure  are 
presumed,  in  regard  to  modes  and  facilities  of  intimation  and  the  like,  to  go 
m  their  own  district  to  a  certain  extent  upon  local  and  personal  knowledge, 
which  they  may  not  possess  in  regard  to  another  countv  or  district,  and  thus 
to  avoid  much  inconvenience,  expense,  and  hardship  which  might  be  other* 
wise  occasioned. 
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^The  dirtinetion  in  Tegaxd  to  crimijial  pruoneni  coniined  in  ' Elgin  Pxiwm, 
used  as  the  prison  of  B^iffshite,  and  belonging  to  the  jurisdiction  of  Banff- 
shire, has  been  alreadr  recognised  in  practice  under  the  Act  of  1877.  Petitions 
by  such  prisoners  for  bail,  and  the  carrying  out  of  caution  when  bail  la  granted, 
and  other  relative  proceedings,  are  au  earned  on  through  the  authorities  of 
Banffshire.  It  has  not  been  suggested  that  the  law  authorizes  them  to  be  dealt 
with  in  any  other  way.  It  is  not  easy  to  see  why  civil  prisoners  should  be 
dealt  with  on  a  different  footing. 

*'  If  the  present  api)lication  would  not  lead  to  an^  conaequenees  beyond  tiie 
awarding  of  aliment,  it  would  not  be  worth  while  raising  any  difficulty;  but  as 
the  awani  of  aliment  may  be  followed  by  an  application  for  liberation  if  the 
creditor  fail  to  supply  the  aliment,  and  as  any  ille^lity  in  that  matter  might 
lead  to  serious  results,  it  is  necessary  to  examine  the  position  from  the 
outset 

<'  The  present  petitioner  has  applied  in  the  Sheriff  Court  of  Banffshire  for 
liberation  imder  the  process  of  cessio.  It  is  understood  that  this  process  of 
cessio  is  still  depending  there,  and  that  no  objection  has  been  made  to  the 
competency  of  it  on  the  ground  of  jurisdiction.  D.  M.  S.* 

The  petitioner  also  appealed  to  the  Sheriff  of  the  united  countiei^  who,  upon 
14th  August  1878,  recalled  the  interlocutor  of  Sheriff  Scott  Moncrieff,  sustain- 
ing the  jurisdiction  of  the  Banff  Court,  and  remitting  the  case  to  the  Substitute 
there  "  to  do  further  as  may  be  just." 

The  Sheriff-Substitute  then  remitted  the  case  to  Elgin  to  have  the  necessary 
declaration  re<^uired  under  the  Act  of  grace  taken  before  the  Sheriff-Substitute 
there  as  commissioner,  which  was  accordingly  done. 

A^U.^Ho8tack, 


^oteB  of  (English,  ^mtnttn,  mt  ^olordid  €a«M. 


CBAvmR'TASTi.^Warranty  of  doM^OanetUaUon  of  eertifieate  ofeiamfiai' 
Hon  after  charter, — Plaintiffs  chartered  a  ship  to  defendants.  The  charter-party 
was  headed  '^  A  ll-  on  the  record  of  the  American  and  Foreign  Shipping  Book," 
and  in  the  body  of  the  document  she  was  described  as  **  clsased  as  above."  At 
the  time  of  chartering  she  was  actually  so  classed,  but  afterwards  and  before 
loading  she  was  found  to  have  been  wrongly  classed,  and  her  certificate  of  clas* 
sification  was  cancelled.  Defendants  thereupon  refused  to  load : — Held,  tJiat 
there  had  been  no  breach  of  warrantv  on  the  plaintiff's  part,  and  that  defen- 
dants were  bound  to  load  in  accordance  with  the  charter. — tVenth  d  S<m  v. 
Newgass  S  Go.  (App.),  47  L.  J.  Bep.  C.  P.  361. 

Elembntart  Education. — Application  forformoHon  of  School  Boardr-^Vot- 
ing  at  preliminary  meeting — Personation — RuUs  ultra  vires, — The  personation 
of  a  voter  at  the  dection  of  members  of  a  School  Board  is  made  an  offence  by 
the  second  schedule  to  the  Act  of  1873,  36  &  37  Vict.  c.  86,  which  applies  the 
Ballot  Act  of  1872  to  such  election,  but  does  not  apply  it  to  the  voting  upon  a 
resolution  for  application  for  a  School  Board  under  sec.  12  of  33  &  34  vict. 
c.  75.-22.  V.  Sankey,  47  L.  J.  Bep.  M.  C.  96. 

The  personation  of  a  voter  at  a  poll  for  passing  a  resolution  for  application 
for  a  School  Board  is  not  an  offence  under  tne  Elementaiy  Education  Acts,  and 
a  regulation  of  the  education  department  of  the  Privy  Council  constituting  such 
personation  a  misdemeanour  punishable  on  summary  conviction  will  not  sup- 
port a  conviction,  it  being  a  r^^ulation  ultra  vires,  and  one  not  made  valid  bj 
sec  84  of  33  &  34  Vict  c.  7b,— Ibid, 
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ON  THE  LIABILITY  OF  TRUSTEES. 

Thb  doctrine  laid  down  by  the  House  of  Lords  in  the  case  of 
Lumsdmv.  Buchanan  (22nd  June  1866,  3  Macph.  H.  L.  89),  to  the 
effect  that  trustees  who  embark  trust  funds  in  any  trading  concern 
are  personally  and  individually  liable,  not  only  in  sdidum  to 
creditors,  but  in  relief  to  their  copartners,  is  undoubtedly  in  con- 
formity with  the  well-settled  law  of  England  on  the  subject,  and 
affords  a  salutary  warning  to  trustees  not  to  venture  into  specula- 
tions which  may  prove  disastrous  both  to  themselves  and  the 
beneficiaries.  Seeing,  however,  that  the  soundness  of  the  decision 
has  frequently  been  questioned,  and  that  eight  out  of  the  twelve 
Judges  who  gave  opinions  in  the  case  in  the  Court  of  Session  (26th 
Feb.  1864,  2  Macph.  696)  held  that  trustees  in  these  circum- 
stances might  quite  well  escape  personal  liability,  at  least  in  a 
question  xTtter  socios,  we  shall  venture,  with  all  deiference  to  the 
two  Judges  who  decided  the  case  in  the  House  of  Lords  (Lord 
Eangsdowne,the  third,  being  practically  neutral),and  to  the  minority 
of  four  in  the  Court  of  Session,  to  inquire  whether  the  final  judg- 
ment in  the  case  was  in  accordance  with  Scotch  law. 

The  facts  were  shortly  as  follows :  The  pursuer,  the  liquidator  of 
the  Western  Bank,  a  joint-stock  company  with  unlimited  liability, 
which  failed  in  1867,  sued  the  defenders,  the  six  marriage-contract 
trustees  of  Mrs.  Ellen  Brown  of  Glasgow,  for  payment  of  a  call  of 
£7600  in  respect  of  sixty  shares  held  by  them ;  but  he  admitted 
tihat  the  whole  of  the  company's  debts  had  been  paid,  and  that  the 
sum  concluded  for  was  to  be  devoted  to  equalizing  the  loss  inter 
sodos.  He  pleaded  that  the  defenders,  as  partners  of  a  trading 
company,  were  liable  both  in  solidum  to  creditors  and  in  relief  to 
their  copartners;  to  which  the  defenders  replied  that  they  had 
become  members  of  the  company  qtid  trustees,  and  were  not  liable 
beyond  the  extent  of  the  trust  funds.  By  their  trust-deed  the 
defenders  were  authorized  to  invest  the  trust  funds  in  (inter  alia) 
bank  stock,  and  they  were  expressly  exempted  from  all  personal 
liability  except  in  the  case  of  wilful  fault.    They  accordingly  in 
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1S46  bought  sixty  folly  paid-np  shares  in  the  Western  Bank  from 
the  directors  themselves,  the  price  completely  exhausting  the  trust 
fund.  All  the  six  trustees  concurred  in  the  purchase,  but  five  of 
them  only  signed  the  contract  of  copartnery,  being  designed  in  the 
testing  clause  as  ''  a  quorum  of  the  trustees  for  Mrs.  Ellen  Brown." 
In  many  other  cases  the  contract  had  been  signed  by  individuals 
described  in  the  testing  clause  as  trustees,  sometimes  by  the  whole 
body  of  trustees,  sometimes  by  a  quorum,  and  in  other  instances 
by  one  of  the  trustees  for  himself  and  his  co-trustees,  and  in  others 
again  by  the  manager  or  the  secretary  of  the  bank  as  mandatory  for 
the  trustees.  There  were  also  numerous  cases  in  which  parties 
had  signed  the  contract  as  holders  of  shares  in  their  individual 
capacity,  and  of  other  shares  in  the  character  of  trustees.  The 
defenders  were  described  as  trustees,  not  only  in  the  testing  clause 
of  the  deed  signed  by  them,  but  in  the  company's  stock  ledgers,  in 
the  share  certificate  (which  bore  the  names  of  all  the  six),  and  in 
the  returns  to  the  stamp  office. 

Besides  the  bank's  original  contract  of  copartnery,  entered  into 
in  1832,  there  were  three  deeds  of  accession  of  later  date,  one  of 
which  was  signed  by  five  of  the  defenders.  Each  of  these 
contained  a  clause  to  this  effect :  "  We,  the  several  parties  hereto 
subscribing  (for  ourselves  individually,  or  as  representing  companies 
incorporated  or  unincorporated),  have  acceded  to  and  adopted  "  the 
contract  of  copartnery.  And  we  "  do  hereby  unite  and  associate 
ourselves  (or  our  said  constituents)  into  copartnership  "  as  a  joint- 
stock  banking  company, "  and  we  bind  ourselves,  and  our  respective 
heirs,  executors,  and  successors  to  exert  our  utmost  diligence "  in 
promoting  the  interests  of  the  company,  "  it  being  understood  that 
we,  the  several  parties  hereto,  or  corporations  or  copartneries 
admitted  as  partners,  «  .  .  shall  in  every  view  be  deemed  and  takeu 
to  be  members  of  the  company."  The  third  article  of  the  contract 
declared  that  the  holding  of  shares  ''shall  constitute  the  rights  and 
infer  the  liabilities  of  partnership,"  and  that  the  shareholders  "  shall 
be  bound,  aiid  hereby  bind  and  oblige  themselves  and  their  afore- 
saids,  respectively,  to  free  and  relieve  each^other  of  the  whole  debts" 
of  the  company. 

Without  entering  minutely  into  the  details  of  the  elaborate 
arguments  on  both  sides,  and  of  the  twelve  opinions  delivered  in 
the  case  in  the  Court  of  Session  and  the  three  delivered  in  the 
House  of  Lords,  we  may  briefly  summarize  the  leading  alignments 
as  follows : — 

I.  Against  the  trustees. — (1.)  Trustees  entering  into  contracts 
are  personally  liable  for  all  the  consequences  of  their  engagements ; 
and  justly  so,  as  they  ought  to  know  whether  the  trust  funds  are 
sufficient  for  the  fulfilment  of  their  obligations,  and  are  therefore 
held  as  guaranteeing  sufficiency  of  funds.  This  has  been  ruled  in 
Scotland  in  obligations  under  bills  and  under  various  contracts  of 
buying,  hiring,  etc. 
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(2.)  Two  classes  of  shareholders  only  are  recognised — 1st,  Indi- 
viduals ;  2ndl7,  Corporations  or  copartneries.  A  trust  is  neither 
a  corporation  nor  a  copartnery.  The  trustees  are  therefore  liable 
as  individuals ;  and  this  view  is  confirmed  by  the  fact  that  they 
have  bound  themselves  and  their  '*  heirs,  executors,  and  successors." 
(3.)  The  admission  to  the  company  of  two  classes  of  shareholders, 
one  with  limited,  and  the  other  with  unlimited  liability,  would  be 
unjust,  repugnant  to  the  nature  of  the  contract,  and  incompetent, 

(4)  The  contention  of  the  trustees  that  their  liability  is  limited 
to  the  value  of  the  trust  funds  would  lead  to  the  unjust  result  that 
their  copartners  would  be  liable  to  indemnify  them  for  any  calls 
they  might  have  paid  beyond  the  extent  of  the  trust  fund, 

(5.)  The  liability  of  trustees  may  be  limited  to  the  extent  of  the 
trust  fund  by  express  stipulation ;  but  in  this  case  the  description 
of  the  defenders  in  the  testing  clause  and  on  the  register  as  trustees 
.was  intended,  not  to  alter  or  control  the  principal  contract,  but 
merely  to  mark  the  property  in  the  shares  as  belonging  to  the  trust 
estate. 

II.  For  the  trustees. — Ans.  i  Trustees  in  Scotland,  acting  within 
their  powers,  are  usually  held  liable  qud  trustees  only;  and  it  is 
only  on  the  exceptional  grounds  of  personal  misconduct,  or  of 
express  or  implied  guarantee  of  the  sufficiency  of  the  funds,  that 
they  are  held  personally  liable.  All  the  oases  cited  were  decided 
on  one  or  other  of  these  exceptional  grounds.  As  in  the  present 
case  they  acted  within  their  powers  and  fully  paid  for  their  shares, 
there  was  no  farther  liability,  except  in  the  highly  improbable 
event  of  the  whole  funds  being  lost  and  additional  debts  incurred. 
No  one  who  becomes  a  member  of  a  company  of  this  kind,  and 
fully  pays  for  his  shares,  can  possibly  guarantee  that  he  will  reserve 
funds  to  meet  all  possible  losses.  The  trust  fund,  which  the 
defenders  believed  to  be  the  shareholder,  happened  in  this  case  to 
be  exhausted ;  but  it  was  in  no  worse  position  than  many  an  indi- 
vidual shareholder  who  has  thus  invested  his  all  and  is  unable  to 
contribute  more. 

Ans.  ii.  The  trustees  were  accepted,  if  not  as  creditors  by  the 
public,  at  least  as  partners  by  the  bank  in  their  fiduciary  character, 
and  they  may  justly  be  regarded  as  the  mandatories  or  servants  of 
a  kind  of  corporation  or  jural  person  whose  liability  is  either  limited 
to  the  amount  of  its  funds,  or  at  all  events  cannot  extend  to  the 
trustees.  That  trustees  may  act  as  a  kind  of  corporation  with 
limited  liability  was  recognised  by  the  House  of  Lords  in  the  case 
of  Campbell  v.  Gordon  (13th  June  1842, 1  Bell's  App.  428).  The 
fact  that  they  bound  themselves  and  ''  their  respective  heirs,  execu- 
tors, and  successors  "  no  more  points  to  personal  liability  than  the 
fact  that  the  mandatories  bound  themselves  in  the  same  way.  The 
"  respective  heirs,  executors,  and  successors "  are  obviously,  appK- 
cando  singula  siitgulis,  the  heirs  and  executors  of  individuals  and 
the  successors  of  jural  persons  respectively.    In  the  present  case 
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the  trustees,  like  other  persons  signing  in  a  representatiye  character, 
must  be  held  merely  to  have  bound  themselves  and  their  successors 
in  office  to  fulfil  their  ministerial  duties. 

Ans.  iii  Corporations,  with  liability  limited  to  their  corporate 
funds,  may  be  partners,  and  trusts  are  in  an  analogous  position. 

Ans.  iy.  From  the  admittedly  competent  introduction  of  corpora- 
tions as  partners  it  necessarily  follows  that  individual  partners 
may  in  some  cases  be  required  to  pay  calls  which  corporations  with 
limited  liability  might  be  unable  to  meet 

Ans.  V.  The  adjection  of  the  description  **  trustees  *'  to  the  names 
of  the  defenders  in  the  testing  clause  and  in  the  register  could  have, 
in  accordance  with  the  general  understanding  and  practice  of  the 
legal  profession  in  Scotlimd,  no  other  import  than  that  they  intended 
to  contract  qtui  trustees,  and  thus  to  limit  their  liabiUty  to  the 
extent  of  the  trust  fund ;  and  there  can  be  no  reasonable  doubt 
that  the  directors  accepted  them  in  their  fiduciary  and  representa- 
tive character.  Their  names  appeared  in  the  register  and  were 
frequently  published  in  the  newspapers  vdth  the  same  designation,  so 
that  the  public  also  were  fully  cognisant  of  their  fiduciary  character. 

Such,  approximately,  were  the  principal  arguments  actually 
marahalled  on  each  side  of  this  important  and  interesting  case,  and, 
at  first  sight,  those  which  finally  prevailed  in  the  House  of  Lords 
appear  the  more  cogent.  One  of  them,  however,  the  third,  which 
was  specially  emphasized  as  a  ground  of  judgment  by  the  Lord 
Chancellor  (Westbury)  and  by  the  other  Judges  who  used  it,  seems 
on  closer  examination  to  be  really  based  on  an  inaccurate  and 
popular  use  of  words,  and  to  conjure  up  a  purely  imaginary  in- 
justice ;  while  the  others,  we  venture  to  think,  will  be  sufficiently 
disposed  of  by  a  slight  amplification  of  the  respective  answers 
already  stated. 

As  we  propose  to  treat  the  case  strictly  as  a  question  of  Scotch 
law,  we  may  concede  at  the  outset  that  the  judgment  was  quite  in 
conformity  with  the  law  of  England,  of  which,  however,  we  deny 
the  applicability.  While  in  Scotland  the  fee  and  management  of  a 
trust  estate  are  vested  solely  in  the  trustee,  there  is  in  England  an 
equiteble  estate  in  the  eedui  que  trust,  or  beneficiary,  coupl^  vrith  a 
certain  power  of  control,  and  in  some  cases  with  actual  possession. 
In  Scotland  the  trust  usually  devolves  on  a  series  of  trustees  suc- 
cessively assumed,  while  it  descends  in  England  to  the  heirs  of 
deceasing  trustees.  In  Scotland,  moreover,  truste  may  be  termed  a 
favourite  of  the  law,  the  aid  of  which  is  easily  invok^  and  readily 
granted  for  the  purpose  of  enforcing  their  purposes,  and  the  prin- 
ciples regulating  them  are  easily  intelligible;  while  in  England 
trusts  do  not  seem  to  be  regarded  with  so  much  favour,  and  the  law 
regulating  them  and  ite  procedure  is,  to  say  the  least,  very  com- 
plicated.^   Another  difference  is  pointed  at  by  the  Joint-Stock 

^  Of  a  tnut  in  Endand  it  has  been  said  that  ita  *'  pazents  were  Fraud  and 
Pear,  and  a  Court  of  Conaeienoe  waa^he  nune ; "  and  a  tniat  in  that  country 
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Companies  Act,  1856  (19  &  20  Vict.  c.  47,  s.  19),  by  wliich 
English  companies  are  expressly  prohibited  from  entering  any  notice 
of  trust  on  their  registers,  a  prohibition  which  does  not  extend  to 
Scotland. 

The  eight  Judges  who  formed  the  majority  in  the  Court  of  Session 
held  that  it  was  unnecessary  to  decide  more  than  that  the  trustees 
were  not  personally  liable  in  a  question  inter  sodas;  but  we  shall 
endeavour  to  maintain  the  wider  proposition  that  there  were  no 
good  grounds  for  holding  them  personally  liable  either  in  a  question 
with  copartners  or  creditors. 

In  order  to  simplify  the  discussion,  we  may  fairly  reduce  the 
leading  grounds  of  judgment  to  two : — 

a.  As  a  trust  is  not  a  person,  it  cannot  be  a  shareholder.  The 
trustees  whose  names  appear  on  the  register  must  therefore  be 
liable  as  individuals. 

h.  To  admit  shareholders  with  unlimited  and  others  with  limited 
liability  is  unjust,  as  the  former  would  have  to  pay  the  calls  which 
the  latter  were  unable  to  meet^ 

These  arguments  may  be  shortly  answered  thus : — 

Ana.  a.  A  trust  is  a  jural  person  and  may  be  a  shareholder  like  a 
corporation  or  a  copartnery.  The  trustees,  though  by  a  fiction  of  law 
the  legal  proprietors  of  the  trust  e8tate,haveno  beneficial  interest,and» 
as  their  functions  are  merely  ministerial,  they  ought  to  be  as  exempt 
from  personal  liability  as  the  servants  of  a  corporation  or  copartnery. 

The  law  of  Scotland,  like  the  Boman  law,  has  always  recognised 
the  existence  of  jural  or  fictitious  persons,  which  have  been  defined 
as  "physical  entities  capable  of  enjoying  rights  and  performing 
duties,*'  and  managed  or  represented  by  one  or  more  individuals 
acting  in  a  capacity  quite  distinct  from  their  private  persance.  As 
familiar  examples  may  be  mentioned  corporations,  copartneries, 
charities,  and  clubs,  to  which  may  be  added  the  hereditas  jacens  of 
Boman  law  (D.  46, 1,  22).  If  the  jural  person  be  a  corporation 
erected  by  Eoyal  Charter  or  Act  of  Parliament,  or  a  "limited" 
company,  the  liability  of  its  members  is  restricted  to  the  amount 
of  the  corporate  funds,  while  in  other  cases  it  extends  to  the  full 
amount  of  their  private  fortunes ;  but  in  both  cases,  whether  the 
loss  be  merely  that  of  the  corporate  fund  along  with  the  benefits 
of  the  institution,  or  with  contributions  from  the  private  funds  of 
the  members  superadded,  it  is  one  of  the  incammoda  to  which 
members  who  have  enjoyed  the  eammoda  are  alone  exposed.  In 
no  such  case,  however,  can  a  manager,  or  clerk,  or  secretary  to  the 
jural  person,  who  obeys  its  laws,  be  held  personally  responsible  for 
its  acts,  unless  he  be  at  the  same  time  one  of  its  proper  members. 
In  all  these  cases  the  fee  of  the  corporate  or  common  estate  is 

ig  lucidly  defined  as  *'  a  confidence  reposed  in  some  other,  not  isstdng  out  of 
the  land,  bat  as  a  thing  collateral,  annexed  in  priyity  to  the  estate  of  the  land, 
and  to  the  person  touchins  the  land,  for  which  the  cestui  qus  trust  has  no 
remedy  but  by  subpmna  in  Chancery  "  (Lewin^  pp.  2, 13). 
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vested  in  the  personm  of  the  corporation  or  community,  representad 
by  its  oificiaLs  for  the  time  being,  and  not  in  these  persons  as 
individuals.  Now,  although  by  a  fiction  of  law  a  trust  estate  is 
the  legal  property  of  the  trustees,  a  trust  (assuming  it  to  be  for  a 
bond  fide,  legitimate,  and  well-recognised  purpose),  not  unlike  the 
hereditas  jaeem  of  Soman  law,  seems  rather  to  possess  all  the 
attributes  of  a  jural  person.  The  estate  is  specifically  set  apart  for 
certain  well-defined  purposes,  and  is  managed  by  individuals  who 
derive  no  benefit  from  it.  The  law  of  the  trust  is  laid  down  by  the 
truster,  who  of  course  ought  to  be  held  responsible  for  its  soundness, 
and  the  benefits  of  the  institution  are  enjoyed  by  the  beneficiaries, 
while  the  trustee,  so  long  as  he  obeys  his  instructions  and  is  guilty 
of  no  misconduct,  is  the  mere  servant  or  hand  of  the  founder  and 
all  the  parties  interested,  and  can  in  no  proper  sense  be  justly 
regarded  as  the  proprietor  of  the  estate.  As,  however,  to  prevent 
uncertainty  regarding  the  fee  of  the  estate,  it  is  nominally  vested 
in  the  trustee,  who  is  thus  interposed  between  creditors  and  the 
other  parties  beneficially  interested,  it  might  reasonably  be  held 
competent  to  creditors,  in  cases  like  the  present,  not  only  to  sue  the 
trustee  for  pajonent  out  of  the  trust  fund,  but  compel  him  on  their 
behalf  to  sue  the  truster  and  his  heirs  and  the  beneficiaries  for  any 
deficiency  caused  by  a  use  of  the  trust  funds  which  they  had 
respectively  sanctioned  and  benefited  by.  In  this  way  the  parties 
really  and  justly  liable  would  be  reached  through  the  trustee,  whose 
sole  duty  woidd  be  the  faithful  discharge  of  his  ministerial 
functions.  The  position  of  a  private  trustee,  in  short,  would  then 
be  assimilated  to  that  of  the  liquidator  of  a  public  company,  or  the 
law  agent  of  a  corporation,  who  act  as  mere  channels  of  business  to 
the  various  parties  interested,  and  are  in  no  case  clothed  with  the 
persona  of  the  institution  they  represent. 

If  then  a  trust  estate  is  in  its  leading  characteristics  a  jural 
person,  and  not  in  any  true  sense  the  property  of  the  trustees,  it 
would  seem  quite  as  eligible  a  shareholder  in  a  joint-stock  company 
as  a  corporation  or  a  copartnery,  and  to  admit  it  as  such  is  nowhere 
said  to  be  incompetent.  That  such  was  the  general  understanding 
in  Scotland  with  regard  to  the  rights  and  duties  of  a  trust  prior  to 
the  case  of  Lumsden  v.  Btichanan  seems  certain,  though,  as  pointed 
out  by  Lord  Barcaple,  these  views  have  never  been  expressly  or 
judicially  enunciated.  If  we  have  succeeded  in  establishing  our 
proposition,  it  follows  that  the  judgment  in  question  was  erroneous 
and  unjust  It  was  erroneous,  according  to  our  contention,  to 
regard  the  trustees  as  mere  private  individuals,  and  unjust  to  hold 
the  liability  in  respect  of  the  trust  shares  to  attach  to  mere  servants 
who  had  acted  in  perfect  good  faith  and  had  derived  no  benefit 
from  the  transaction.  On  the  other  hand,  if  there  was  any  doubt 
as  to  the  intention  and  understanding  of  the  contracting  parties^ 
some  inquiry  should  have  taken  place,  in  order  to  prove  or  disprove 
the  general  understanding  for  which  we  are  contending.    We  may» 
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however,  fairly  assume  as  absolutely  certain  what  was  never  denied 
throughout  the  case,  viz.  that  the  trustees  at  least  believed  they 
were  contracting  qud  trustees,  ie.  as  a  jural  person  with  perfect 
immunity  from  personal  risk;  in  which  case  it  was  unjust  to 
enforce  a  contract  induced  by  essential  error. 

Ang.  b.  There  already  exist  two  classes  of  shareholders  in  the 
bank,  individuals  with  unlimited  and  corporations  with  limited 
liability.  The  admission  of  the  latter  class  is  no  injustice  to  the 
former,  as  corporations  are  at  least  as  likely  to  have  a  reserve  fund 
as  individuals,  and  trusts  are  in  an  analogous  position.  There  is, 
on  the  other  hand,  great  injustice  in  holding  a  number  of  trustees 
and  their  trust  fund  (so  far  as  they  can  obtain  relief  from  it)  all 
liable  in  solidum  in  respect  of  a  number  of  shares  for  which  in 
other  cases  a  single  individual  only  is  liable.  For  the  purposes  of 
the  case,  however,  it  is  unnecessary  to  maintain  that  the  liability  is 
limited,  like  that  of  a  corporation,  to  the  extent  of  the  trust  fund. 
The  liquidator  may  require  the  trustees  to  sue  those  who  sanctioned 
and  those  who  benefited  by  the  investment  to  make  good  any 
deficiency  of  the  fund. 

The  expression  "unlimited  liability"  usually  conveys  to  the 
I>opular  mind  an  idea  of  exhaustless  credit  and  impregnable 
stability,  but  this  unbounded  liability  in  the  case  of  individuals  is 
just  as  really  limited  as  the  liability  of  corporations  and  "  limited 
liability  companies."  Every  one's  liability  is  measured  by  what 
he  possesses,  and  so  too  is  that  of  corporations  and  companies,  the 
chief  difference  being  that  it  is  usually  difficult  to  ascertain  the 
amount  of  the  estate  of  an  individual,  but  easy  to  ascertain  the 
condition  of  a  company's  funds.  An  individual,  moreover,  is  more 
likely  to  embark  the  whole  of  his  funds  in  a  trading  company  than 
a  corporation  or  jural  person,  so  that  the  reserve  fund  implied  by 
his  "  unlimited  liability  "  may  simply  be  nil,  while  the  corporation 
with  its  "  limited  liability "  may  quite  easily  be  in  a  position  to 
pay  every  call,  and  have  to  suffer  for  the  shortcomings  of  its 
"unlimited"  copartners.  A  trust  would  therefore  seem  quite  as 
eligible  a  partner  as  an  individual,  especially  if  the  truster,  his 
heirs,  and  the  beneficiaries  were  held  liable  subsidiarie  for  its 
liabilities.  It  is  therefore  obvious  that  the  supposed  injustice  of 
admitting  a  trust  as  a  shareholder,  even  were  its  liability  limited 
to  the  extent  of  its  estate,  is  quite  imaginary,  a  trust  being  at  least 
as  likely  to  have  a  reserve  fund  for  contingencies  as  an  individual. 
In  fact,  in  the  lottery  of  unlimited  liability,  it  is  unjust  to  every 
wealthy  shareholder  to  admit  a  poorer ;  and,  as  in  public  companies, 
there  is  practically  no  delectus  personce,  and  as  no  one  who  pays  for 
his  shares  in  fuU  can  be  rejected,  it  follows  that  every  partner 
must  run  the  risk  of  his  copartners  being  less  able  to  pay  calls 
than  himself.  In  order  to  introduce  anything  like  equality 
among  the  shareholders  each  should  be  required  to  find 
caution  for  a  large  sum  in  addition  to  every  fully  paid-up  share ; 
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but,  as  such  a  scheme  would  be  unworkable,  it  is  dear  that  the 
only  absolutely  just  system  is  that  o{  limited  liability  with  fuUy 
paid  shares.  So  long,  however,  as  unlimited  liability  companieB 
exist,  there  must  necessarily,  in  the  event  of  bankraptcy,  be  great 
inequalities  among  the  members,  the  richer  being  the  greater 
sufferers ;  so  that  it  would  obviously  be  far  moie  unjust  to  admit  a 
poor  individual  than  a  wealthy  trust  In  their  anxiety  to  avoid 
the  supposed  iDJustice  of  admitting  a  trust  as  a  shareholder,  the 
House  of  Lords,  as  pointed  out  by  Lord  Eingsdowne,  committed  a 
real  and  palpable  injustice.  While,  in  a  case  of  serious  loss,  the 
individual  holder  of  a  given  number  of  shares  is  alone  ruined,  the 
result  of  the  judgment  is  that  a  trusty  holding  the  same  number, 
may  not  only  itself  be  exhausted,  but  may  cause  the  ruin  of  half- 
a-dozen  trustees,  who  have  derived  no  benefit,  and  yet  have  to  pay 
for  risks  run  by  the  truster  and  the  beneficiaries,  and  also  for  the 
shortcomings  of  the  other  partners.  Such  is  the  ''  equality  among 
shareholders  "  which  the  judgment  was  designed  to  introduce ! 

These  two  answers,  we  venture  to  thii^  dispose  of  the  two 
leading  arguments  against  the  trustees,  but  one  or  two  other  points 
in  the  case  must  also  be  briefly  noticed.  Lord  Cowan  thought 
that  the  trustees  had  a  good  claim  of  relief  against  the  beneficiariea. 
In  some  cases,  no  doubt,  trustees  might  thus  operate  their  indemni- 
fication, but  in  many  others  the  remedy  would  be  worthless.  In 
our  view  the  fund  should  be  primarily  liable,  and  the  truster  and 
his  heirs  and  the  beneficiaries  mbsidiarie,  while  trustees  obeying 
the  law  of  the  trust  and  acting  in  good  faith  should  enjoy  absolute 
immunity.  The  same  learned  Judge  was  under  some  misapprehen- 
sion as  to  the  statute  law  on  the  subject.  He  seems  to  have  relied 
on  19  &  20  Vict.  c.  47>  a  19  (the  Joint-Stock  Companies  Act,  not 
the  Winding-Up  Act),  which  prohibits  notices  of  trust  being  entered 
in  the  register  or  received  by  the  company,  and  which  declaree 
that  every  person  entered  on  the  list  of  shareholders  shall  be  liable 
as  such;  and  he  stated  that  this  provision  had  been  incorporated 
with  the  Joint-Stock  Bank  Act  of  1857  (20  &  21  Vict.  c.  49) ;  but 
sec.  15  of  the  latter  Act  expressly  declares  sec.  19  of  the  Act  of  the 
previous  year  not  to  apply  to  Scotland.  A  similar  prohibition  of 
"notice  of  trust"  in  the  Companies  Act  of  1862  (25  &  26  Vict  a 
89,  s.  30)  is,  moreover,  declared  to  apply  to  England  and  Ireland  only. 
Lord  Cowan  also  founded  on  the  Joint-Stock  Bank  Acts  of  1844 
and  1846  (7  &  8  Vict  c.  113;  9  &  10  Vict  a  75);  but  these 
were  both  expressly  repealed  by  sec.  12  of  the  Act  of  1867.  Any 
assistance  derivable  from  statute  law  is,  therefore,  entirely  in  our 
favour.  As  "  notice  of  trust "  is  thus  admissible  to  the  register  of 
a  Scotch  company,  the  Legislature  itself  recognises  bank  stock  as  a 
possible  investment  for  Scotch  trustees  to  mi^e,  though  it  is  silent 
as  to  their  liability.  This  permission,  it  is  clear,  is  entirely  value- 
less to  trustees  unless  it  affords  them  protection  against  personal 
liability;  while  the  carefully  enumerated,  and  in  every  document 
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anxiously  reiieiated,  lists  of  trustees  and  their  respective  qnorums 
point  as  clearly  to  the  general  understanding  that  they  were  thus 
protecting  themselves  against  personal  risk,  and  not  merely  seeking 
"  to  identify  the  trust  property."  Great  stress  was  also  laid  by 
some  of  the  Judges  on  the  supposed  impossibility  of  a  bank  being 
founded  with  trust  funds  exclusively,  and  managed  by  trustees 
without  personal  responsibility.  Improbable  though  it  be  that 
such  a  scheme  should  ever  be  attempted,  or  that  it  would  com- 
mand the  confidence  of  the  public,  there  seems  no  reason  to  doubt 
its  competency,  provided  every  customer  distinctly  agrc^Bd  to  its 
conditions.  Nor  would  the  risk  in  reality  be  one  whit  greater 
than  that  often  incurred  by  the  creditors  of  corporations.  Another 
point  worthy  of  notice  is,  that  the  five  trustees  who  actually  signed 
the  contract  were  alone  held  liable,  while  the  sixth,  who  had  con- 
curred in  the  purchase  of  the  shares  and  in  drawing  the  dividends, 
and  whose  name  appeared  on  the  register,  entirely  escaped.  So 
narrow  and  technical  a  ground  of  judgment  would  apparently  lead 
to  the  startling  and  anomalous  result  that  every  trustee  who  had 
signed  fcutorio  rumine  for  himself  and  his  co-trustees,  and  every 
mandatory,  whether  of  trustees  or  of  individuals,  would  alone  be 
held  personally  liable,  whereas  the  co-trustees  and  the  mandants 
would  escape.  Such  a  result  could  of  course  only  be  reached  in 
defiance  of  the  principles  of  mandate  and  agency. 

On  these  various  grounds  it  appears  to  us  that  the  judgment  of 
the  House  of  Lords  in  this  case  was  based  on  unsound  and  fallacious 
arguments,  chiefly  derived  from  English  law.  For  the  purposes  of 
the  argument  it  is  unnecessary  to  determine  whether  in  such  cir- 
cumstances the  truster  and  his  heirs  and  the  beneficiaries  should  or 
should  not  be  held  liable  to  make  good  any  deficiency  in  the  trust 
funds ;  but  it  seems  clearly  more  consonant  with  reason  and  justice 
to  r^ard  the  trust  as  a  distinct  jural  person,  primarily  at  least 
responsible  for  its  own  acts,  both  in  questions  with  copartners  and 
witn  creditors,  and  managed  by  trustees  as  the  mere  servants  of 
all  concerned,  than  to  perpetuate  the  unnecessary  and  sometimes 
mischievous  fiction  that  the  trustees  are  the  proprietors  of  the 
trust  estate.  While,  however,  we  believe  these  views  to  be  in  con- 
formity with  the  law  of  Scotland  and  with.equity,  we  can  hardly 
venture  to  hope,  in  the  event  of  the  question  being  reconsidered, 
that  they  will  prevail  against  a  judgment  which  has  repeatedly 
been  followed  as  a  precedent  during  the  thirteen  years  since  it 
was  delivered,  although  they  may  possibly  suggest  the  desirability 
<>{  some  legislation  on  the  subject  J.  K 


626 


NOTES  ON  EDUCATION  FOE  THE  SERVICE  OF  THE 

STATF. 

IIL   HOLLAND. 

Thkee  things  have  specially  distinguished  the  Dutch  since  they 
threw  off  the  tyranny  of  Spain,  and  made  their  small  country  hold 
a  position  of  honour  and  influence  in  the  commonwealth  of  Europe 
— a  love  of  political  liberty,  toleration  of  difference  in  religion,  and 
care  for  education.  Though  in  the  eyes  of  statesmen  who  rank 
nations  according  to  the  size  of  standing  armies'  Holland  may  be  of 
small  account,  its  voice  must  be  listened  to  with  respect  in  any 
question  which  relates  to  the  government  of  a  free  state  or  the 
arrangements  of  education  in  connection  with  it. 

Long  distinguished  for  the  excellence  of  its  schools,  which  Cousin 
said  nearly  half  a  century  ago  might  serve  as  a  model  for  other 
states,  Holland  has  by  recent  laws  reorganized  its  primary  edu- 
cation in  1857,  its  secondary  education  in  1863,  and  its  superior 
or  University  and  High  School  education  in  1876.  Although  in 
many  points  merely  declaratory  of  the  condition  of  things  which 
existed  when  it  passed,  the  Dutch  Law  of  28th  April  1876  made 
some  considerable  improvements,  and  placed  the  whole  system  of 
the  Dutch  universities  on  a  simple  and  clear  basis,  which  renders  it 
easily  administered  and  easily  understood.  The  courtesy  of  the 
Legation  of  the  King  of  the  Netherlands  in  London  has  placed  at 
our  disposal  a  valuable  report  entitled  "  Organisation  de  Tlnstruc- 
tion  Primaire,  Secondaire,  et  Sup^rieure  dans  le  Eoyaume  des  Pays- 
Bas,"  by  Dr.  D.  J.  Steyne  Parv6,  Leyden,  1878,  and  we  purpose  to 
communicate  its  results  so  far  as  it  relates  to  legal  education  to 
our  readers.  Although  it  is  only  with  the  Faculty  of  Law  we  have 
here  to  do,  some  notice  of  the  general  scheme  of  university  educa^ 
tiou  is  necessary  to  explain  the  position  of  that  Faculty.  Superior 
instruction  {ViJistruction  supSrieure)  means,  in  the  sense  of  the 
Dutch  Law,  education  in  the  gymnasia  or  High  Schools  as  well  as 
in  the  universities,  but  we  shall  pass  by  its  provisions  on  the  latter 
head  with  the  remark,  that  to  deal  with  the  whole  subject  of  the 
higher  education  in  a  single  law  is  not  without  considerable 
advantage  to  simplicity  of  organization.  It  enables  the  education 
of  the  schools  to  be  fitted  to  the  education  in  the  universities,  and 
the  relation  of  the  universities  to  the  High  Schools  and  their  school- 
masters to  be  adjusted  in  a  manner  which,  although  now  groping 
after  it,  we  have  not  yet  succeeded  in  seeing  clearly  in  this  country, 
much  less  in  realizing. 

The  definition  which  the  Law  gives  of  superior  instruction  in  its 
first  title  (Article  1)  deserves  to  be  quoted  both  for  its  own  sake,  and 
as  showing  the  neatness  of  the  Dutch  draughtsmen  in  that  difficult 
matter  the  preamble  of  a  law.  "Linstruction  sup^rieure,"  it  says, 
embraces  "  T^tude  des  sciences  tant  pour  la  culture  intellectuelle  en 
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g^n^ral  que  pour  la  preparation  sp^ciale  k  Texercise  des  fonctions 
et  des  professions  qui  exigent  une  Education  scientifique." 

More  than  one  controversy  ^  which  has  been  waged  with  many 
words  by  educational  reformers  in  this  century  is  set  at  rest  by 
this  simple  definition.  The  university,  according  to  it,  is  not  an 
institution  devoted  to  general  intellectual  culture  exclusively,  as  is 
the  case  in  England,  neither  is  it  devoted  exclusively  to  special 
professional  education,  as  it  is  for  the  most  part  in  Germany.  It 
combines  both  these  objects,  and  this  has  fortunately  continued 
to  be  the  aim  of  the  universities  of  Scotland.  For  the  effect  of  the 
combination  is  to  give  the  professional  education  a  liberal  and 
scientific  character,  while  it  recognises  a  general  intellectual  culture 
as  the  proper  foundation  for  professional  training. 

The  second  chapter  of  the  second  title  of  the  Law  relates  to  the 
gymnasia  or  High  Schools,  a  subject  to  which  we  do  not  propose  to 
refer.  The  third  chapter  deals  with  the  universities,  and  we  give 
a  brief  summary  of  its  provisions.  It  provides  that  there  shall  be 
three  State  universities,  Leyden,  Utrecht,  Groningen  (Article  35)^ 
and  that  the  municipality  of  Amsterdam  may  transform  the 
Athenceum  Illustre  of  that  town  into  a  university,  on  condition  that 
the  organization  of  this  university  shall  comply  with  the  prescrip- 
tions of  the  Law  concerning  the  State  universities  as  to  the  scope 
of  the  education,  the  confirming  of  degrees,  and  the  conducting  of 
examinations  (Article  36). 

As  Amsterdam  has  taken  advantage  of  this  permission  there  are 
now  four  universities  in  Holland,  a  country  whose  extent  is  one- 
third  less  than  Scotland,  and  whose  population  is  only  about 
800,000  more  than  Scotland.^  This  fact  affords  a  confirmation 
of  the  opinion  of  those  who  have  held,  notwithstanding  much 
opposition,  that  the  four  universities  which  have  been  instituted 
in  Scotland  are  not  too  many,  for,  as  will  be  noticed  presently^ 
Uie  number  of  students  in  Scotland  is  much  more  numerous  than 
in  Holland. 

In  each  of  the  four  universities  there  are  the  following  five 
Faculties:  (1)  the  Faculty  of  Theology;  (2)  the  Faculty  of  Law;  (3) 
the  Faculty  of  Medicine;  (4)  the  Faculty  of  Mathematical  and 
Physical  Science;  (5)  the  Faculty  of  Letters  and  Philosophy 
(Article  41). 

This  division  of  the  Faculties  appears  to  be  based  on  a  sound 
conception  of  the  present  position  of  the  different  branches  of 
knowledge.  It  avoids  the  error  which  has  been  made  by  some 
universities  both  in  the  middle  ages,  as  in  the  case  of  Paris  or 
Glasgow,  and  in  modem  times,  as  in  the  case  of  Oxford  and 

'  See,  for  example,  Mr.  Mill's  Address  as  Rector  of  the  University  of  St. 
Andrews,  in  which  it  is  argued  that  the  universities  should  not  educate  for 
the  professions. 

*  The  census  of  Scotland  in  1871  was  3,360,000,  that  of  Holland  in  1872 
3,674,000. 
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Oambridge,  of  allowing  tlie  Faculty  of  Arts,  or  certain  of  the 
subjects  within  that  Faculty,  to  overpower  the  other  Faculties.  It 
also  avoids  the  error  with  which  we  are  threatened  in  the  future, 
of  giving  natural  science  an  undue  preponderance,  whether  by 
admitting  it  within  the  Arts  Faculty  or  otherwise. 

All  the  Faculties,  or  in  other  words,  all  well-established  divisions 
of  knowledge  for  the  purposes  of  learning  and  teaching  as  well  as 
for  purposes  of  practice,  are  platced  on  an  equality.  The  division 
of  the  old  Faculty  of  Arts  into  two  branches,  the  one  for 
Mathematics  and  Physics,  and  the  other  for  Letters  and  Philo- 
sophy, is  specially  well  devised;  for  these  two  branches  belong 
in  the  great  majority  of  cases  to  minds  of  a  different  order,  and 
are  each  of  a  sufficient  range  to  form  a  thoroughly  good  scientific 
education. 

There  may  indeed  be  a  question  whether  the  range  is  not  too  wide, 
and  whether  some  further  subdivision  may  not  in  the  future  be 
necessary.  But  allowing  for  a  considerable  degree  of  option  within 
the  several  Faculties  themselves,^  it  does  not  appear  to  be  advisable 
as  a  general  rule,  and  looking  to  the  case  of  the  majority  of  students, 
that  the  Physical  Sciences  should  be  studied  without  Mathematics,  or 
the  Philosophical  Sciences  without  Literature,  by  which  is  of  course 
meant  the  literature  of  the  great  nations  of  the  ancient  as  well  as 
those  of  the  modem  world. 

Confining  our  attention  henceforth  to  the  Faculty  of  Law,  the 
provisions  of  the  Dutch  statute  are  of  the  most  comprehensive  and 
Uberal  character.  To  most  persons  in  this  country  they  will  appear 
too  comprehensive,  but  this  arises  from  a  want  of  due  appreciation 
of  what  the  sphere  of  law  and  of  legal  education  is,  and  from  over* 
looking  the  fact  that  it  is  by  no  means  intended  that  eveiy  branch 
of  law  in  which  instruction  is  provided  should  be  studied  by  every 
student  In  the  Faculty  of  Law  in  each  of  the  four  Dutch 
universities  there  is  taught,  according  to  this  statute,  which  has  been 
fully  acted  on — (1)  the  Encyclopaedia  (or  Introduction)  to  the  Science 
of  Law ;  (2)  the  Philosophy  of  Law ;  (8)  the  Boman  Law  and  its 
history;  (4)  the  ancient  Dutch  Law  and  its  history;  (5)  the 
modem  Civil  and  Commercial  Law  of  Holland ;  (6)  the  Civil  Pro- 
cedure of  the  Dutch  Courts;  (7)  the  Criminal  Law  of  Holland; 
(S)  the  Criminal  Procedure  of  the  Dutch  Courts ;  (9)  Public  or 
Constitutional  Law;  (10)  International  Law;  (11)  Administrative 

^  This  is  allowed  for  in  the  Dutch  system  by  subdividing  the  degrees  in 
the  various  Faculties.  Thus  in  that  of  Law  there  are  two  degrees — Doctor  of 
Law  and  Doctor  of  Political  Science ;  in  the  Faculty  of  Medicine  three 
degrees — Doctor  of  Medicine,  Doctor  of  Suisery,  and  Doctor  of  Ohetetrics ;  in 
the  Faculty  of  Mathematical  and  PhysiciS  Science  six  dmees — Doctor  of 
Mathematics  and  Astronomy,  Doctor  of  Mathematical  and  Physical  Science^ 
Doctor  of  Chemistry,  Doctor  of  Gteology  and  Mtneralor|r>  Doctor  of  Botany 
and  Zoology,  Doctor  of  Pharmacnr ;  and  in  the  Faculty  of  Letters  five  degrees 
— ^in  Classical  Literature,  in  Semitio  Literature,  in  Dutch  literature,  in 
Oriental  Languages,  and  in  Philosophy. 
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Law;  (12)  PoUtical  Economy;   (13)  Statistics ;i  (14)  Political 
History. 

This  does  not  imply  that  there  are  fourteen  professors  in  the 
Faculty,  for  several  professors  teach  more  than  one  subject  In 
Leyden,  for  example,  which  still  retains  its  pre-eminence  as  a  Law 
school,  there  are  only  eight  professors,  although,  in  addition  to  the 
subjects  above  mentioned,  the  Law  and  Institutions  of  the  Maho- 
metan and  other  subject  races  of  the  Dutch  colonies  and  the  Public 
Law  and  Organization  of  the  colonies  are  also  taught. 

Still  less  does  it  imply  that  all  the  students  should  attend  the 
whole  of  these  classea  In  this  there  is  complete  freedom  of 
selection.  The  division  of  the  Law  degree  into  two  branches — 
one  of  Doctors  in  Law,  and  the  other  of  Doctors  in  the  Political 
Sciences — corresponds  to  a  well-marked  division  of  the  subjects 
taught,  which  it  will  be  observed  are  those  necessary  or  useful  for 
persons  destined  for  a  political  career  in  the  various  branches  of 
the  public  service  as  well  as  those  required  by  professional 
lawyers. 

The  r^ulations  with  reference  to  the  examinations  for  degrees 
in  all  the  Faculties,  including  therefore  the  two  degrees  of  Doctor  of 
Law  and  Doctor  of  the  Political  Sciences,  were  left  by  the  statute 
for  future  consideration,  and  they  are  contained  in  a  Soycd  Decree 
of  27th  April  1877. 

By  this  decree  there  are  two  examinations  for  the  degree  of 
Doctor  of  Law.  The  first,  which  when  passed  gives  the  tiUe  of 
Candidate,  is  in  the  following  subjects :  (1)  the  Encyclopsedia  of 
Jurisprudence;  (2)  the  History  and  Principles  of  iiie  Boman 
Law ;  (3)  Political  Economy. 

The  second  examination,  which  when  passed  gives  the  d^;ree  of 
Doctor  of  Law,  is  in  (1)  the  Civil  Law  and  Procedure  of  Holland; 
(2)  the  Commercial  Iaw  of  Holland ;  (3)  the  Criminal  Law  and 
rrocedure  of  Holland ;  (4)  the  Constitutional  Law  of  Holland. 

For  the  degree  of  Doctor  of  ihe  PclUical  ScUneea  the  first  exam- 
ination is  the  same  as  that  for  the  degree  of  Doctor  of  Law.  The 
second  examination  is  in  (1)  Constitutional  Law ;  (2)  International 
Law ;  (3)  the  Political  Institutions  of  HoUand  and  its  Colonies ; 
(4)  the  Principles  of  Civil,  Commercial,  and  Criminal  Law;  (5) 
Political  Economy;  and  (6)  Statistics. 

The  examination  for  the  degree  of  Doctor  is  divided  into  two 
parts,  of  which  the  first  consists  of  written  questions.  After  it  has 
been  successfully  passed  an  essay  is  composed  by  the  candidate  in 
one  of  the  subjects  of  the  examination,  and  an  oral  and  public 
examination  takes  place  before  the  Faculty.  No  attendance  at 
university  lectures  is  compulsory  for  candidates  who  desire  to 

>  It  seems  very  doubtful  whether  (13)  Statistics  is  a  fit  subject  for  oxal 
instructioii,  but  with  this  exception,  and  possibly  also  the  subject  of  Lml 
Procedure  (6  and  8),  there  does  not  apuear  in  the  above  list  to  be  aaythmg 
which  is  out  of  plaee  in  a  well-equippea  Faculty  of  Law. 
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obtain  degrees,  but  after  a  six  years'  course  at  a  gymnasium  or  High 
School  the  student  must  pass  an  examination  both  oral  and  written, 
which  entitles  him  to  attend  the  university  in  a  particular  Faculty. 
There  is  also  a  similar  examination  provided  for  the  case  of  those 
who  have  not  been  pupils  of  the  gymnasia.  All  persons  who  have 
passed  their  examination  can  without  nniversity  attendance  present 
themselves  for  degrees,  but  as  the  examination  for  degrees  is  in  the 
jsmbjects  taught  in  the  universities  the  cases  are  rare  in  which  the 
lectures  are  not  attended.  It  is  not  necessary  when  lectures  are 
attended  that  the  candidate  should  present  himself  for  his  degree  at 
the  university  where  he  has  attended.  Even  after  the  examination 
for  the  degree  of  Doctor  has  been  successfully  passed,  the  Dutch 
student  has  still  to  undergo  a  further  proof  of  his  proficiency  before 
he  is  promoted  to  his  degree.  It  consists  in  the  composition  of  a 
•dissertation  with  at  least  twelve  theses  attached  to  it,  which  must 
be  defended  either  in  public  or  before  the  Faculty.  This  provision 
is  a  survival  of  the  mediaeval  system,  which  has  still  left  in  Scotland 
traces  of  its  existence  in  the  Dissertations  of  the  medical  Faculties 
of  the  universities  and  in  the  Theses  required  from  candidates  for 
the  profession  of  Advocate.  The  privileges  which  the  degree  of 
Doctor  in  the  Faculty  of  Law  confers  are  of  much  wider  extent 
than  those  with  which  we  are  acquainted  in  this  country,  where 
university  graduation  is  for  the  most  part  only  an  honour,  or  con- 
fers a  certain  social  distinction  but  no  substantial  advantage. 

It  is  provided  by  Article  9th  of  the  Law  of  28th  April  1876  that 
the  degree  of  Doctor  of  Law  shall  confer  the  right  of  being  inscribed 
as  an  advocate,  or  of  being  nominated  to  judicial  ofiBces  either  in 
Holland  or  the  colonies,  and  also  the  right  of  giving  instruction  in 
the  schools  or  the  political  institutions  of  Holland. 

The  degree  of  Doctor  of  the  Political  Sciences  confers  the  right 
of  giving  instruction  in  the  gymnasia,  political  economy,  statistics, 
and  the  political  institutions  of  Holland  (Article  83). 

The  statistics  of  the  Dutch  universities  afiford  ample  proof  that 
their  provisions  as  to  legal  education  and  graduation  have  been 
largely  taken  advantage  of.  The  total  number  of  students  of  Law 
in  the  three  State  imiversities  of  Leyden,  Utrecht,  aud  Groningen 
was,  in  the  session  of  1858-9,  550,  and  in  the  Athenaeum  of 
Amsterdam  42,  or  592  in  all;  it  is  now  over  800.  In  1876-7,  the 
last  year  of  which  we  have  the  precise  figures,  it  was  813.  The 
Law  students  in  Leyden  alone  have  during  the  same  period  increased 
from  265  to  574. 

The  total  number  of  students  in  the  five  Faculties  of  the  four 
universities  was,  in  1876-7,  2180;  so  that  the  Faculty  of  Law 
supplies  considerably  more  than  one-third  of  the  whole  number. 

The  graduation  in  Law  has  increased,  but  not  with  the  same 
rapidity.  The  number  of  Doctors  of  Law  in  the  three  universities 
was,  in  1857-8,  77,  and  in  1876-7  it  Was  98.  But  the  relative 
number  of  degrees  taken  in  the  Faculty  of  Law  as  compared  with 
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the  other  Faculties  is  still  more  marked,  for  the  total  gradaation  in 
1876-7  was  only  159 ;  so  that  the  Faculty  of  Law  supplied  more 
than  one-half  of  the  graduates.  The  explanation  of  the  surprising 
paucity  of  medical  gi^uates  (only  16  in  all,  while  in  1857-8  there 
were  85  medical  graduates)  is,  that  by  a  law  of  1st  June  1865  it 
is  no  longer  necessary  to  take  the  degree  of  Doctor  in  order  to 
practise  as  a  physician  or  surgeon,  but  only  to  pass  certain  State 
examinations.^  This  is  a  fact  which  those  of  our  medical  reformers 
who  desire  to  retain  the  connection  of  their  profession  with  the 
universities  would  do  well  to  mark. 

When  we  compare  the  attendance  generally  at  the  Scottish 
universities  with  that  in  the  universities  of  Holland,  Scotland  has 
no  reason  to  be  ashamed  of  the  comparison.  There  were  during 
the  same  session  of  1876-7  4950  students  at  the  four  Scottish 
universities,  while  there  were,  as  we  have  seen,  only  2180  at  the 
Dutch  universities.  But  the  case  is  reversed  when  we  contrast  the 
attendance  in  the  Faculty  of  Law.  While  in  Holland  there  were 
813  students  in  that  Faculty,  in  Scotland  there  were  only  501;  and 
whilp  in  Holland  there  were  98  graduates  in  Law,  in  Scotland  there 
were  only  6. 

The  chief  cause  of  this  difference  is  not  obscure*  It  is  not  that 
the  value  of  a  university  education  is  not  appreciated,  as  is  shown 
by  the  numerous  attendance  in  the  other  Faculties,  It  is  that  in 
this  country  the  Faculty  of  Law  has  not  yet  been  recognised  as 
the  appropriate  Faculty  for  persons  destined  for  the  service  of  the 
State,  but  has  been  confined  almost  exclusively  to  the  training  of 
professional  lawyers.  M.  M. 


EECENT  DECISIONS  UNDEE  THE  EDUCATION 
(SCOTLAND)  ACTS,  1872  AND  1878. 

During  last  year  a  series  of  articles  on  the  position  of  the  masters 
of  public  schools  under  the  Education  Act,  1872,  appeared  in  the 
pages  of  tWs  Jowmal,  and  it  was  one  at  any  rate  of  the  avowed 
purposes  of  those  articles  to  collect  together,  in  a  readily  intelligible 
and  accessible  form,  the  results  arrived  at  in  the  five  years  during 
which  the  Court  had  been  administering  the  Act,  Since  that  series, 
however,  was  completed,  other  points  under  the  older  Act  of  1872 
have  arisen,  and  a  new  Act,  that  of  1878,  has  been  passed.  Some  of 
the  decisions  of  the  past  year  under  these  Acts  we  now  propose  to 
examine,  without  restricting  our  observations  to  the  judgments 
relating  to  teachers  and  their  interests,  but  taking  up  the  whole 
questions  raised. 

On  Saturday,  October  19th,  the  Second  Division  pronounced 
judgment  in  the  case  of  the  Perth  School  Board  v.  Magistrates  and 

»  Parv^'B  Eeport,  p.  187. 
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Taim  Council  of  Perth  (reported  16  Scot  Law  Bep.  p.  22).     The 
point  raised  in  that  action  related  to  the  annual  payment  or  con« 
tribution  to  be  made  by  the  Town  Council  to  the  School  Board  of 
the  city.    Prior  to  the  passing  of  the  Edncation  Act — ^that  is  to 
say,  prior  to  1872 — ^the  Town  Council  had  been  in  the  habit  of  pay* 
ing  abont  £225  annually  out  of  the  funds  of  the  dty  towards  the 
maintenance  of  the  teachers'  salaries  in  what  was  then  the  buigh 
school,  and  they  had  also,  in  repairs,  prizes,  and  so  forth,  spent  about 
£100  a  year  more  out  of  the  same  revenue.    Now  it  was  observed 
by  the  learned  Judge,  who  had  himself  taken  charge  of  the  Educa- 
tion Act  in  the  House  of  Commons,  that  the  common  good  of  a 
burgh  consisted  of  its  property,  together  with  customs  and  market 
dues,  but  without  assessments,  and  that  education  was  one  of  the 
purposes  for  which  this  property  was  bestowed,  and  that  **  the  Act 
of  1872  (which  changed  the  management  only)  aimed  at  leaving 
the  burden  on  the  common  good  as  it  stood,  and  was  in  fact  borne 
prior  to  the  Act"    The  section  of  the  Act  under  which  the  ques- 
tion arose  was  the  46tb,  and  the  important  part  of  that  section  is 
expressed  in  the  following  terms : — 

"The  Town  Council  of  every  burgh  shall,  at  the  term  of 
Martinmas  yearly,  pay  to  the  School  Board  thereof  such  sum 
as  it  has  been  the  custom  of  such  burgh  prior  to  the  passing  of 
this  Act  to  contribute  to  the  burgh  school  out  of  the  common 
good  of  the  burgh,  or   from  other  funds  under    their   charge, 
and  the  same  shall  be  applied  and  administered  by  the  said 
School  Board  for  the  purpose  of  promoting  higher  instruction; 
and  it  shall  be  lawful  for  the  School  Board  from  time  to  time^ 
with  the  sanction  of  the  Board  of  Education,  to  vary  or  depart 
from  the  said  trusts  with    a  view  to    increase  the    efficiency 
of  the  parish  or  burgh  school  by  raising  the  standard  of  education 
therein  or  otherwise,  provided  always  that  nothing  herein  con- 
tained shall  prejudice  or  interfere  with  the  rights  of  any  teacher 
or  retired  teacher  of  a  parish  or  buxgh  school  under  any  contract 
subsisting  at  the  passing  of  the  Act"    Beading  this  section,  then,  as 
it  stands,  the  difficulty  which  arose  at  Perth  may  be  stated  in  a  few 
words.    What  was  the  meaning  of  the  words  "  such  sum  as  it  has 
been  the  custom  of  such  burgh  to  contribute  ? "  Was  this  narrowed 
to  cases  only  where  a  fixed  sum  had  been  usually  paid  ?    Did  a 
"  custom "  mean  one  legally  binding  on  all  persons,  one  that  had 
lasted  the  prescriptive  period  of  forty  years  ?    This  really  was  the 
main  question,  though  we  shall  hereafter  refer  to  some  minor  ones» 
and  on  this  point  the  judgment  pronounced  has  given  no  uncertain 
answer.    ''It  seemed,"  said  Lord  Gifibrd,  "to  be  contended  on 
behalf  of  the  Lord  Provost  and  Magistrates  of  Perth  that  to  con- 
stitute a  customary  payment  in  the  sense  of  the  statute  the  sum 
paid  must  either  have  been  paid  as  a  matter  of  obligation  against 
the  Town  Council  on  the  one  hand,  and  as  a  matter  of  right  on  the 
part  of  the  burgh  school  on  the  other  hand,  or  otherwise  the  pay- 
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ment  must  have  subsisted  without  interruption  from  time  imme- 
morial, or  at  least  for  forty  years.  I  do  not  so  read  the  words  of  the 
statute.  I  think  the  custom  referred  to  in  the  statute  does  not  mean 
either  obligation  on  the  part  of  the  Town  Council,  or  right  on  the 
part  of  the  burgh  schooL     It  is  sufficient  that  a  contribution  in 

Soint  of  fact  has  been  in  use  to  be  made,  even  stlthough  it  should 
epend  upon  the  mere  good  pleasure  of  the  Town  Council,  and  were 
dependent  upon  an  annual  grant  or  act  of  Council.  Nor  do  I  think 
that  the  custom  pointed  at  by  the  Education  Act  is  a  custom  which 
must  have  subsisted  from  time  immemorial  or  for  forty  years.  I 
think  a  much  shorter  duration  than  that  of  forty  years  will  suffice 
to  establish  a  custom  in  the  sense  of  the  Education  Act."  The  pre- 
cise time,  his  Lordship  went  on  to  say,  was  left  indefinite  by  the 
statute,  and  must  depend  upon  the  circumstances  of  the  particular 
case,  subject  to  the  exercise  of  a  reasonable  discretion  by  those 
interested  in  adjusting  such  questions.  Lord  Onnidale  also  ex- 
pressed  himself  quite  unable  to  construe  the  Act  so  as  to  say  that 
the  contributions  must  have  been  invariable  in  amount  so  as  to 
bring  them  within  the  statute.  Further,  he  adopted  the  period 
fixed  by  the  Lord  Ordinary  as  the  basis  of  his  calculations  in  this 
particular  instance,  and  agreed  that  the  average  yearly  payment 
during  a  period  of  ten  years  prior  to  1872  was  a  suitable  proposal. 
Of  the  minor  points  raised  we  shall  briefly  notice  but  two.  The 
first  of  these  referred  to  the  payments  made  for  repairs,  insurance, 
and  so  forth.  It  was  contended  on  behalf  of  the  Town  Council 
that  these  were  not  sums  "  contributed  to  the  burgh  school"  prior 
to  the  1872  Act,  and  as  such,  in  t^rms  of  that  Act,  falling  to  be 
"applied  and  administered  for  the  purpose  of  promoting  higher 
education."  The  Court,  however,  refused  to  draw  any  distinction 
between  these  payments  and  those  made  for  salaries,  because 
whether  the  payments  were  for  salaries  or  for  taxes,  for  retiring 
allowances  or  for  repairs,  they  were  all  made  for  behoof  of  the 
school.  These  charges  for  repairs,  for  example,  were  no  doubt 
much  heavier  in  some  years  than  in  others:  but  that  did  not,  it  was 
expressly  said,  aflTect  the  principle;  on  the  contrary,  it  only  added 
force  to  the  arguments  in  favour  of  taking  an  average  of  expendi- 
ture in  a  reasonable  number  of  years.  The  remark  of  the  Lord 
Justice-Clerk  in  a  previous  case  (School  Board  of  Dunbar  v. 
Magistrates  and  Town  Council  of  Dunbar,  March  18, 1876, 3  R  631, 
13  Scot.  Law  Eep.  391)  was  referred  to  in  this  Perth  case,  that 
remark  being  that  the  object  of  the  statute  evidently  was  to  leave 
the  burghs  of  Scotland,  in  reference  to  their  funds,  neither  better  nor 
worse  than  they  were  before,  the  only  change  being  administrative, 
and  not  in  the  amount  formerly  dedicated  to  the  purposes  of 
education.  Lastly,  the  point  was  raised,  whether  the  annual  pay- 
ments of  the  city  of  Perth  to  its  School  Board  were  to  be  fixed  for 
ever  in  amount,  or  whether  they  were  to  fluctuate  in  the  future  as 
they  had  done  in  the  past.  Lord  Onnidale  said  on  this  matter 
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that  he  entertained  no  doubt  that  there  ought  to  be  a  precise  sum 
iixed  once  and  for  all,  and  referred  also  to  the  words  of  the  statute  as 
indicating  this  intention  in  so  far  as  they  enact,  that  in  place  of  the 
customary  contributions  a  sum  of  money  shall  yearly  be  paid  at 
the  term  of  Martinmas. 

Another  judgment  was  pronounced  under  the  Education  Act 
of  1872,  explanatory  of  the  same  section,  and  immediately  after  this 
Perth  case,  and  that  was  in  a  special  case  for  the  School  Board  of 
Jhinfermline  v.  MoffistrcUes  and  Toivn  Council  of  Dunfermline. 
This  case  presented  certain  somewhat  remarkable  peculiarities, 
principally  arising  from  the  fact  that  from  1835  to  1860  the  affidrs 
of  the  burgh  were  embarrassed  and  under  trust,  and  that  it  is  only 
since  a  comparatively  recent  date  that  the  burgh  funds  or  common 
good,  chiefly  by  the  development  of  the  minerals,  have^become 
exceedingly  prosperous.  Prior  to  1835  the  annual  payments  made 
for  behoof  of  the  burgh  school  were — 

Bectoi^s  dwelling-hooBe,  say  .... 
Two  sums  of  £S,  68.  Sd.  for  rector  and  music  teacher 
Additional  annual  payment  .... 
Maintenance  and  renewal  of  school  buildings,  say  . 
Contribution  towards  usher's  salary,  incluaing  in- 
terest of  1000  merks,  say     . 

After  1835,  and  during  the  insolvency  of  the  town,  these 
payments  were  interrupted  more  or  less  though  the  buildings  were 
kept  up.  The  rector  himself  accepted  a  composition  in  lieu  of  his 
allowances.  When,  however,  in  1869,  a  vacancy  in  the  rectorship 
occurred,  the  Council  drew  up  a  series  of  resolutions,  of  which  the 
following  four  were  the  most  important : — 

"  First,  The  separate  house  for  the  rector  to  be  abolished,  and  the 
whole  buildings,  including  the  rector's  house,  to  be  made  available 
for  teaching  and  put  into  proper  repair. 

*'  Second,  An  annual  grant  of  £100  to  be  given  from  the  corpora- 
tion funds,  but  '  this  grant,  although  intended  to  be  a  permanent 
endowment  so  long  as  the  school  continue  to  be  conducted  to 
the  satisfaction  of  the  Council,  may  be  withdrawn  at  any  time  if 
that  condition  is  not  fulfilled.' 

"  Third,  The  rector  also  to  receive  £8,  6s.  8d.  per  annum,  being 
the  interest  of  Queen  Anne's  mortification. 

"  Fourth,  The  Town  Council  also  to  guarantee  a  certain  minimum 
for  the  emoluments  of  the  rector  and  English  master  for  the  first 
year  after  their  appointment." 

This  special  case  really  turned  upon  the  question  whether  these 
resolutions  and  the  sums  thereby  granted  were  to  be  the  sums  paid 
annually  to  the  School  Board,  or  whether  rather,  in  estimating  the 
customary  payments  and  the  town's  liability  therefor,  the  older 
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piactice  which  prevailed  prior  to  1835,  and  again  from  1860  to 
1869,  must  regnlate.  The  difference  between  the  two  was  consider- 
able ;  for  whereas,  as  we  have  seen,  about  £90  odd  fell  to  be  paid 
xmder  the  older  regime,  the  payments  under  the  resolutions  of 
1869  amounted  annually  to  over  £138.  Lord  Gifford,  with  whom 
the  other  Judges  concurred,  was  clear  that  the  Board  were  entitled 
to  receive  the  larger  sum,  and  he  made  the  following  observations 
as  to  the  customaiy  obligation: — 

"  Now,  although  the  resolutions  of  1869  seem  to  commit  the  town 
to  a  considerably  larger  annual  sum  than  was  paid  prior  to  the 
town's  embarrassment  in  1835,  still,  keeping  in  view  the  whole 
circumstances,  the  suspension  of  the  town's  management  from  1835 
to  1860,  and  the  present  condition  of  the  town's  affairs,  I  do  not 
think  that  the  resolutions  of  1869  were  an  unreasonable  reading  of 
the  town's  customary  obligation  in  reference  to  the  burgh  schools, 
and  I  think  that  the  Town  Council  themselves  then  fairly  measured 
and  fixed  what  the  customary  obligation  was.  They  dealt  liberally 
with  the  burgh  school,  but  they  were  quite  entitled  if  not  really 
bound  to  do  so." 

We  now  come  finally  to  a  most  interesting  and  important  case 
raised  in  the  Begistration  Appeal  Cou^  last  month,  a  case  moreover 
of  great  practical  importance  to  schoolmasters  as  a  body.  We  refer  to 
the  right  of  franchise  involved  in  the  decision  pronounced  in  Murray 
v.  Morton  (16  Scot.  Law  Bep.)  and  other  similar  cases.  These 
questions  arose,  curiously  enough,  under  the  new  Education  Act  of 
1878  (41  and  42  Vict.  c.  78),  and  under  section  24  of  that  Act,  which 
was  manifestly  intended  to  remove  all  questions  and  difficulties, 
owing  to  the  defeasible  character  of  the  schoolmaster's  tenure.  In 
the  series  of  articles  already  referred  to,  which  appeared  last  year 
in  this  Journal,  this  difficulty  as  to  franchise  was  noticed,  and  a 
strong  expression  was  given  to  the  hope  that  legislation  would  remove 
the  obstacle  and  restore  to  a  body  of  educated  and  intelligent  men 
the  electoral  rights  of  which  they  had  been  deprived  by  what  really 
was  a  technicality  and  little  else.  Accordingly  it  was  with  general 
satisfaction  that  the  public  learned  the  intention  of  the  Govern- 
ment to  insert  a  new  clause  in  the  Act  of  1878  for  the  purpose  of 
clearing  away  the  difficulties  raised  by  the  decision  of  the  Blegistra- 
tion  Appeal  Court  of  1877.  The  clause,  however,  as  may  have  been 
^een  from  certain  peeps  behind  the  scenes  of  late,  underwent  con- 
siderable changes  in  its  passage  through  the  Legislature,  and  these 
•changes  evidently  produced  considerable  confusion.  When  we 
think  how  those  who  placed  amendments  on  the  paper  proceeded, 
^ter  the  Act  had  been  passed  and  its  obscurities  had  been  revealed, 
to  criticise  and  sit  in  judgment  without  even  taking  the  trouble  to 
refer  to  the  actual  terms  of  the  clause  under  discussion ;  when 
again  we  think  how  the  Act  as  a  Government  measure  necessarily 
passed  in  its  last  stage  through  the  hands  of  the  chief  law  officer  of 
the  Crown  with  all  its  amendments  upon  it,  can  we  be  blamed  for 
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wondering  at  the  marveUous  result  ?  But  let  us  take  the  section 
itself  and  closely  f oUow  its  terms,  so  as  to  fairly  appreciate  the  ques- 
tions raised  in  the  Eegistiation  Appeal  Court    The  words  of  the 

Act  are  as  follows :—  ^^^      -  .^    i^    ^     x.       r 

"  Whereas  doubts  have  ansen  as  to  the  nght  of  a  teacher  ot  a 
public  school  under  a  school  board,  who  holds  office  at  the  pleasurt? 
of  the  board,  and  who  occupies  as  part  of  the  emoluments  of  his 
office,  lands  and  heritages  under  the  School  Board,  to  be  registered 
as  a  Voter  and  to  vote  at  elections  for  a  member  or  members  to 
serve  in  Parliament,  in  respect  of  the  qualification  aflforded  by  such 
lands  and  heritages :  And  whereas  it  is  expedient  that  such  doubts 
should  be  removed,  be  it  enacted,  that  from  and  after  the  passing 
of  this  Act  it  shall  be  no  objection  to  the  name  of  any  such  teacher 
being  placed  on  the  register  of  voters  for  the  buigh  or  county  within 
which  such  lands  and  heritages  are  situate,  that  the  lands  and 
heritages  occupied  by  him,  and  on  which  his  claim  to  the  franchise 
rests  are  held  as  part  of  the  emoluments  of  his  office,  and  at  the 
pleasure  of  the  School  Board:  Provided  that  the  rental  of  such 
lands  and  heritc^es,  according  to  the  valuation  roll,  shall  be  of 
sufficient  annual  value  to  qualify  a  voter." 

Now  the  general  questiijn  raised  by  this  24th  section  in  the 
Eeristration  Appeal  Court  was  simply  whether  schoolmasters  of 
public  schools  holding  their  offices  as  described  m  the  section  were 
to  be  enrolled  on  the  register  of  voters  for  counties  as  tenants  of 
their  dwelling-houses  and  gardens  under  a  qualification  requiring 
£14  of  annual  value,  or  as  proprietors  under  the  £5  qualification 
provided  by  the  Act  of  1868.  One  of  the  cases,  it  may  be  incideor 
telly  mentioned,  presented  the  peculiarity  of  a  claim  to  be  enrolled 
as  "proprietor  pro  tempore,'*  but  in  most  of  the  appeals  the  question 
simply  lay  between  enrolment  as  owner  or  as  tenant.  The  par- 
ticular case  we  are  referring  to  (Murray  v.  Morton)  was  one  of  an 
old  teacher,  that  is  to  say,  a  teacher  who  had  received  his  appoint- 
ment before  the  Education  Act  of  1872  had  been  passed.  It  was 
pointed  out  that  under  the  old  Act  of  1803  (43  Geo.  III.  c.  54) 
there  was  allodial  tenure,  and  the  schoolmaster's  position  was  an 
example  of  a  mvm,u8  publicum,  whereas  under  the  1872  Act  the 
whole  question  was  one  of  contract,  and  the  very  house  on  which 
the  claim  was  founded  might  be  sold  at  any  time.'  In  the  older 
times  the  heritors  were  bound  to  provide  a  house;  no  such  obli- 
gation now  lies  upon  the  School  Board,  who  may  make  their  owb 
bargain  as  seems  best  in  their  own  eyes.  It  was  however  urged 
on  behalf  of  the  claim  to  be  enrolled  as  proprietors  that  the  1878 
Act  had  been  manifestly  passed  to  remedy  a  grievance  unintention- 
ally created  by  the  1872  Act,  and  that  the  general  object  was  to 
remove  all  objections.  The  one  side  pressed  the  fact  that  the  new 
Act  had  been  passed  in  consequence  of  the  rejection  of  a  claim  by 
a  schoolmaster  to  be  enrolled  not  as  a  proprietor  but  as  a  tenants 
while  the  other  side  argued  that  the  remedy  was  a  general  one,. 
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''rental"  in  the  valuation  roll,  for  example,  covering  both  cases, 
and  both  the  words  "occupier"  and  "rental"  occurring  in  the  24th 
section  of  the  1878  Act.  Lord  Ormidale,  who  differed  from  the 
other  Judges,  said  that  in  the  case  stated  he  was  not  able  to  find 
from  the  beginning  to  the  end  any  indication  of  proprietorship. 
The  teacher  gets  his  "lands  and  heritages"  as  schoolmaster  and 
occupies  them  as  such.  "  It  would  be  very  odd,"  it  was  added, 
**  were  he  to  get  this  as  property  even  for  life  when  he  may  be  dis- 
charged from  his  otiice  at  any  moment."  It  was  also  observed  that 
the  claim  was  to  be  registered  as  "liferent  proprietor,"  and  that 
reference  was  intended  to  the  old  Eeform  Act  1832,  where  the  life- 
renter  and  not  the  fiar  has  the  franchise  conferred  upon  hinu  "  It 
is  surely  possible,"  his  Lordship  adds,  "  that  the  schoolmaster  is 
neitlier  liferenter  nor  fiar,  but  merely  tenant."  In  this  view  also 
observations  were  made  to  the  effect  that  the  School  Board  had  not 
even  the  power  to  grant  to  their  teacher  a  disposition  to  his  house, 
and  that  "  sfiib-teTiant "  would  often  most  accurately  describe  his  true 
position.  The  doubt,  the  only  doubt  and  diflSculty  that  the  Act  of 
1878,  according  to  Lord  Ormidale,  was  passed  to  remove,  was  the 
doubt  and  difficulty  as  to  the  defeaaible  character  of  the  school- 
masters' tenure,  and  the  new  Act  goes  only  so  far  in  this  light  as 
to  say  that  the  fact  of  their  only  rent  being  their  official  services 
was  to  be  no  bar  to  their  enrolment. 

These  views,  however,  did  not  prevail  with  the  majority  of  the 
Court.  Lord  Mure  pointed  out  how  prior  to  1872  the  school- 
masters were  "  liferent  proprietors,"  and  were  so  enrolled,  holding 
as  they  did  ad  vUam  aut  cndpam.  The  change  between  1872  and 
1878  disfranchised  them,  and  now  under  the  new  Act  his  Lordship 
seems  to  regard  the  period  since  1872  as  it  were  like  an  interreg- 
num to  which  the  Act  of  1878  put  an  end,  restoring  the  old  1832 
position  of  affairs.  We  have,  however,  one  observation  to  add  upon 
this  matter,  namely,  that  whereas  prior  to  1872  there  was  the  old 
ad  vitarn  aut  ctdpam  tenure,  that  was  abolished  by  the  1872  Act, 
and  has  not  been  in  any  way  restored  by  that  of  1878.  Accordingly 
in  this  view  the  tenure  is  the  tenure  of  1872,  but  the  franchise  is 
the  franchise  of  1832.  It  is  not  necessary  here  to  dwell  further 
upon  the  opinions  pronounced,  for  we  cannot  but  feel  that  a  prac- 
tical result  has  been  obtained  of  great  value,  even  though  we  may 
think  the  terms  of  the  Act  have  been  straiued  to  reach  it.  If  any 
recognition  is  to  be  given  to  intelligence  and  education  in  our 
national  system  of  representation  (and  the  existence  of  university 
members  show  that  such  a  recognition  is  accorded  by  the  State), 
there  is  no  body  of  men  better  entitled  to  the  franchise,  and  we  may 
be  allowed  to  express  a  hope  that  they  will  use  it  intelligently,  and 
not  for  the  mere  purposes  of  combination  in  the  attempt  to  realize 
mere  quixotic  dreams — such,  for  example,  as  a  return  to  the  old  fixity 
of  tenure. 
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Practice  in  the  licensing  Conrts  is  neither  popular  nor  attractive. 
At  the  same  time,  we  question  whether  the  proceedings  of  any  other 
Courts  in  the  country  receive  an  equal  amount  of  popular  attention. 
The  newspapers  record  their  decisions  at  great  length,  and  the 
public  flock  in  numbers  to  watch  the  manner  in  which  tfaej 
administer  justice.  The  reason  is  very  obvioua  The  questions  at 
issue  are  easily  understood,  and  the  atguments  are  conducted  in 
language  which  is  generally  intelligible. 

At  present  the  licensing  laws  are  in  a  state  of  transition. 
Grocers'  licences,  publicans'  licences,  and  the  whole  system  of  the 
sale  of  intoxicants,  have  within  the  last  few  years  received  an 
amount  of  attention  which  has  raised  the  licensing  question  into 
one  of  the  most  prominent  questions  of  the  day.  Not  many  years 
ago  people  acquiesced  in  a  state  of  things  which  had  existed  for 
a  very  long  time.  A  certain  number  of  public-houses  were  con- 
sidered necessary  in  a  district  Licensed  grocers  were  regarded  as 
a  class  of  merchants  who  pursued  a  useful  branch  of  commerce 
with  profit  to  themselves  and  convenience  to  the  public.  Few 
questioned  the  authority  which  granted  the  licences.  In  a  word, 
society  was  indifferent  to  the  whole  subject  All  that  is  changed. 
Social  economists,  politicians,  and  lawyers  have  taken  up  the 
matter,  and  a  fierce  controversy  is  being  carried  on,  which  finds 
one  of  its  principal  battle-grounds  in  the  Licensing  Courts. 

In  1876  the  Legislature  was  appealed  to,  and  an  Act  was  passed, 
the  object  of  which  was  to  assimilate  the  law  of  Scotland  relating 
to  the  granting  of  licences  to  the  law  of  England.  By  this  Act 
(39  &  40  Vict.  c.  26)  no  grant  of  a  new  certificate  in  any  county 
in  Scotland  (except  the  county  of  Edinburgh)  is  valid  unless  it  is 
confirmed  by  a  Standing  Committee  of  the  Justices  of  the  Peace 
for  that  county.  These  committees  are  chosen  in  the  following 
way,  under  provisions  contained  in  section  7  of  the  Act  of  1876,  as 
amended  by  40  Vict  c.  3  (the  Publicans  Certificate  Act  (1876) 
Amendment  Act,  1877).  The  Justices  of  the  Peace  in  quarter 
sessions  appoint  from  among  themselves  a  County  Licensing  Com- 
mittee, or,  if  they  think  it  necessary,  several  such  committees,  with 
various  areas  of  jurisdiction.  These  committees  consist  of  not  less 
than  three,  and  not  more  than  twelve  members.  Three  members 
form  a  quorum.  In  the  event  of  a  vacancy  from  death,  resignation, 
or  any  other  cause,  the  Justices  in  quarter  sessions  may  appoint  a 
successor.  These  committees  are,  it  is  provided  in  the  Act,  to  be 
called  "*  County  Licensing  Committees/' 

In  burghs  the  grant  of  a  new  certificate  must  also  be  confirmed 
by  a  committee  exercising  similar  powers  to  those  vested  in  the 
County  Committees.  The  composition  of  the  Burgh  Committees 
is,  however,  somewhat  different    It  consists  of  Magistrates  of  the 
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buigli  and  Justices  of  the  Peace  of  the  county  in  which  the  pre- 
mises in  respect  of  which  the  certificate  is  applied  for  are  situated. 
The  statutory  name  of  such  a  committee  is  "  The  Joint  Committee 
for  the  Burgh."  ^  The  Joint  Committee  consists,  as  a  rule,  of  three 
Justices  of  the  Peace  of  the  county  in  which  the  burgh  is  situated, 
and  three  Magistrates  of  the  buigL  In  cases,  however,  where  by  the 
constitution  of  the  burgh  there  are  only  two  Magistrates,  the  Joint 
Committee  consists  of  only  two  Justices  of  the  Peace  in  addition  to 
the  Magistrates.  The  Magistrates  who  are  to  sit  as  a  Joint  Com- 
mittee are  appointed  by  their  fellow-magistrates ;  and  the  Justices 
of  the  Peace  who  are  to  sit  along  with  them  are  appointed  by  the 
County  Licensing  Committee  of  the  county  within  which  the 
buigh  is  situated.  Such,  as  our  readers  are  doubtless  well  aware, 
is,  briefly  stated,  the  constitution  of  the  Supreme  Court  in  licensing 
questions.  We  are  inclined  to  doubt  whether  some  amendment  of 
the  law  is  not  clearly  necessary.  The  system  of  County  and 
Burgh  Committees,  looked  at  from  a  purely  theoretic  point  of  view, 
is  unsatisfactory  in  many  respects.  One  objection  will  at  once 
suggest  itself,  namely,  the  mode  in  which  the  members  of  these 
committees  are  chosen.  The  County  Committees  are  chosen  by 
the  Justices  at  quarter  sessions,  and  the  Burgh  Committees  are 
nominated,  half  by  the  County  licensing  Committees,  and  half  by 
the  Magistrates  in  Council.  It  is  perfectly  evident  that  the  opinions 
of  the  committees  will  depend  on  the  opinions  respectively  of  the 
Justices  and  Town  Council,  or  rather  on  the  opinions  held  by  the 
majority  in  each  of  these  bodies.  That  fact  at  once  opens  the  door 
to  discussions  and  divisions,  the  tendency  of  which  is  to  send  men 
to  act  as  members  of  committee  who  are  virtually  pledged  to  sup- 
port a  certain  line  of  action  with  regard  to  all  applications  for 
licence  rather  than  to  judge  of  each  application  on  its  merits.  In 
practice  this  is  said  to  be  the  case,  and  we  fear  that  in  some  dis- 
tricts the  members  of  committee  are  regarded  by  the  public  as 
incapable  of  forming  an  unbiassed  opinion  on  any  case  which  is 
brought  before  them.  In  Edinburgh  it  so  happens  that  the  Joint 
Committee  has  refused  to  confirm,  in  two  successive  years,  certain 
new  certificates  which  the  inferior  Licensing  Court  had  granted. 
The  result  has  been,  as  we  have  reason  to  know,  a  considerable 
amount  of  ill-feeling  among  some  classes  of  the  community.  The 
plain  Eoglish  of  this  is  that  the  Joint  Committee,  a  Court  duly 
constituted  by  law  for  judging  in  certain  cases,  has  fallen  into  dis- 
repute. It  is  said  not  to  judge  of  the  cases  brought  before  it  on 
their  own  merits.  It  is  supposed  to  be  prejudiced  against  applicants 
for  certificates,  and,  so  far  as  the  majority  of  its  members  are  con- 
cerned, to  come  into  Court  with  a  bias  in  favour  of  one  side  and 
against  the  other.  This  is  a  most  undesirable  state  of  matters, 
but  we  fear  that  it  is  inseparable  from  the  system  introduced 
by  the  Act  of  1876.  We  think  that  if  the  members  of  this 
^  Not  '*  Ctn^rming  CommitUef"  aa  it  is  frequently  called. 
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important  Court  are  to  be  chosen  by  election,  they  should  be 
chosen  by  the  votes  of  a  wider  constituency  than  the  Justices 
of  the  Peace  and  the  Town  Council  Why  should  the  rate* 
payers  of  each  district  not  have  a  direct  voice  in  the  matter? 
We  are  convinced  that  the  solution  of  the  question  will  ulti- 
mately be  placed  in  their  hands.  The  present  system  is  at 
best  a  temporary  make-shift  It  is  based  on  no  definite  principle. 
In  practice,  it  has  given  much  dissatisfaction.  Certificates  should 
not  be  granted  or  refused  for  the  convenience  of  individuals.  The 
inhabitants  of  each  district  are  best  able  to  judge  whether  new 
certificates  are  wanted  or  not,  and  they  should,  therefore,  have  the 
privilege  of  choosing  those  who  will  carry  their  wishes  into  effect. 
Such  a  system  would  be  based  on  a  definite  principle,  the  principle 
of  popular  i*epresentation.  It  may  be  said  that  the  Courts,  as  at 
present  constituted,  are  open  to  popular  influences.  We  acknow- 
ledge that  it  is  so,  but  that  influence  is  evinced  in  a  manner  which 
is  most  derogatory  to  the  dignity  of  the  Courts.  The  way  in  which 
influence  is  brought  to  bear  on  the  Licensing  Courts  is  something 
very  like  a  scandal  What  would  be  thought  if  the  Judges  of  the 
Court  of  Session  gave  private  audience  to  suitors,  listened  to  ex 
parte  statements  in  the  robing-room,  and  gave  assurances  which 
led  litigants  to  form  tolerably  correct  opinions  as  to  their  chances 
of  success !  Tet  this  ia  done  by  the  Judges  of  the  Licensing  Courta 
Before  the  meeting  of  these  Courts  their  members  are  waited  upon 
by  deputations,  who  urge  their  particular  views,  and  try  to  influence 
the  judgment  which  is  to  be  delivered.  To  receive  such  deputations 
is  inconsistent  with  the  judicial  character,  and  necessarily  dimin- 
ishes the  value  of  any  decision  arrived  at  by  Judges  who  have  done 
so.  We  lay  particular  stress  on  the  fact  that  the  Licensing  Courts 
have  judicial  functions  to  perform,  because,  year  by  year,  the 
opposition  to  granting  new  certificates  is  on  the  increase,  and  the 
difficulty  of  deciding  questions  of  licensing  is  vastly  greater  than 
it  was  when  there  were  fewer  disputes  about  them.  Having  such 
functions  to  perform,  nothing  should  be  done  by  them  behind  the 
scenes.  All  the  public  wish  is  perfect  fairness.  The  trade  in 
intoxicants  is  allowed  by  law,  but  it  is  violently  opposed.  The 
result  is  that  at  every  meeting  of  a  Licensing  Court  there  are  two 
sides.  The  arguments,  petitions,  and  facts  brought  forward  in 
support  of  these  two  sides  should  be  heard  in  open  Court  and  there 
alone.  To  hear  either  side  in  private  is  an  injustice,  and  of  such 
injustice  we  regret  to  think  the  Judges  of  our  Licensing  Courts 
have  been  guilty. 

But  in  the  way  of  licensing  law.  reform  there  stands  a  barrier 
which  has  hitherto  been  insuperabla  This  barrier  is  the  Permis- 
sive Bill  Nothing  more  obstinate,  nothing  more  perverse,  nothing 
more  infatuated  than  the  attitude  of  its  supporters  has  ever  been 
seen  in  the  history  of  English  politics.  They  appear  to  have  lost 
sight  of  their  object  in  their  admiration  of  the  means  they  Inve 
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adopted  to  attain  it  The  proposal  to  try  any  other  method  for 
the  removal  of  the  evils  of  the  liquor  traflBlc  is  heard  with  im- 
patience. Tear  after  year  does  Sir  Wilfrid  Lawson  introduce,  in 
strains  of  unbecoming  levity,  his  pet  measura  Tear  by  yeaj  does 
the  House  of  Commons  reject  it  Yet  throughout  the  country  the 
minority  who  are  in  favour  of  it  persistently  refuse  to  accept  the 
teachings  of  fact,  and  rush  in  the  face  of  evidence  which  should  long 
8igo  have  convinced  them  that  their  cause  is  hopeless.  They  insist 
on  having  their  own  Bill,  the  whole  of  their  own  Bill,  and  nothing 
but  their  own  Bill  To  listen  to  their  intemperate  temperance 
speeches  is  to  listen  to  the  utterances  of  men  who  seem  utterly 
incapable  of  seeing  that  there  are  two  sides  to  every  question.  It 
is  a  very  serious  misfortune  for  the  country  that  so  many  active 
men  should  be  misapplying  energies  which,  if  directed  into  a  more 
practical  course,  might  speedily  accomplish  a  very  substantial 
amount  of  reform.  That  reform  is  urgently  needed  is  patent  to 
every  candid  mind,  but  it  is  also  clear  that  Sir  Wilfrid  Lawson's 
Bill  is  not  such  a  measure  as  will  be  accepted  by  the  House  of 
Commons.  In  the  meantime  the  state  of  our  Licensing  Courts  in 
Scotland  is  most  unsatisfactory,  and  until  some  better  system  is 
introduced  we  fear  that  no  reform  is  possible  in  a  trade  which» 
undoubtedly,  is  productive  of  many  evils. 
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WrrH  the  prospect  of  much  litigation  arising  out  of  the  recent  bank 
failure  it  may  not  be  amiss  to  recall  the  principal  points  which 
calamities  of  a  similar  nature  have  within  recent  years  in  the  law 
of  Scotland  settled.  Already  numerous  attempts  are  being  made 
by  alarmed  shareholders  to  get  rid  of  their  dread  responsibility,  so 
uncertain  in  its  extent;  and  it  is  even  rumoured  that  the  important 
question  of  the  liability  of  trustees,  upon  which  the  Court  of  Session 
and  the  House  of  Lords  have  already  differed,  is  again  to  be  raised 
and  argued  afresh. 

The  actions  originating  out  of  the  collapse  of  great  trading 
companies  are  usuSly  either,  on  the  one  hand,  at  the  instance  of  the 
shareholders  seeking,  it  may  be,  damages  or  restitution  of  what  they 
have  themselves  contributed,and  basing  their  demands  on  allegations 
of  fraud,  or  on  the  other,  they  are  brought  by  the  liquidators  as 
representing  the  company  against  either  defaulting  directors  or 
individual  shareholders  who  may  be  disputing  their  liability  for 
caUs. 

The  first  case  to  which  we  shall  refer  is  that  of  Leslie's  Bepresen- 
iativts  V.  Lumsdm  and  othtrs  (Dec.  17, 1851, 14  D.  213),  which  arose 
out  of  the  collapse  of  the  Banking  Company  of  Aberdeen.    It  was 
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bronght  by  the  representatives  of  the  late  Mr.  Leslie  of  Povis,  and 
was  directed  against  five  of  the  twelve  directors  who  had  managed 
the  company,  and  to  whose  acts  of  alleged  fraad,  along  with  those 
of  their  co-directors,  the  pursuers  attributed  loss.  This  case  estab- 
lished two  important  points,  viz.  (1)  That  a  single  shareholder 
may  pursue  an  action  of  this  sort  without  either  the  concurrence 
of  the  rest,  or  without  making  them  or  the  company  parties  to  his 
action.  (2)  That  a  shareholder  may  single  out  one  or  more 
directors  as  defenders,  although  the  alleged  fraud  upon  which  his 
action  is  based  may,  as  a  charge,  involve  the  whole  of  the  body. 
The  defenders  argued  that  if  they  had  as  directors  caused  a  loss  to 
the  company,  a  claim  against  them  formed  an  asset  of  that  com- 
pany, and  could  only  be  disposed  of  with  the  company  in  the  field. 
This  argument  the  Judge  had  no  difficulty  in  rejectii^  as  unsound, 
mainly  upon  the  equitable  consideration  of  the  hardship  which 
might  ensue  if  an  individual  shareholder  could  not  seek  redress 
without  the  concurrence  of  others.  Lord  Cockbum  remarked :  **  As 
to  the  first  point,  that  of  want  of  title,  I  do  not  see  how  it  can  be 
seriously  stated.  The  pursuers  say  that  they  have  been  wronged 
by  certain  persons,  but  they  are  told  that  they  have  no  title  or 
interest  to  sue  for  reparation  unless  all  who  have  suffered  join  in 
the  action.  I  do  not  understand  this.  I  think  those  who  have 
been  injured  have  a  right  to  protect  themselves."  And  Lord 
Medwyn :  "  It  is  for  those  who  think  themselves  injured  to  take 
their  own  measures ;  and  they  cannot  be  kept  from  their  remedy 
because  other  shareholders  do  not  concur  in  the  action."  The 
pursuers  averred  special  acts  of  fraud  against  the  particular  directors 
singled  out;  but  it  would  rather  appear,  especially  from  the 
opinion  of  Lord  Cockbum,  that  even  where  the  acts  affected  the 
whole  body,  it  is,  nevertheless,  unnecessary  to  sue  every  member  of 
it.  One  of  the  defenders,  who  had  ceased  to  be  a  director  for  some 
years  previous  to  the  date  of  this  action,  sought  to  have  his  liability 
limited,  but  the  Court  declined  to  do  this  at  a  preliminary  stage  of 
the  casa 

The  pursuers  having  thus  been  successful  at  the  outset» 
and  established  these  important  points  in  their  favour,  insisted 
further  in  their  action.  But  now  they  were  uusuccessfuL  The 
Court  refused  to  hold  their  previous  judgment  as  excluding  an 
iaquiry  into  the  relevancy  of  the  averments  of  fraud,  and  taking  up 
that  inquiry,  they,  with  the  exception  of  one  Judge  (Lord  Justice- 
Clerk  Hope),  threw  out  these  averments  as  irrelevant.  Some  of 
them  were  held  to  be  so  in  themselves,  others  because  insufficiently 
stated  as  against  the  defenders.  The  case  was  to  a  certain  extent 
special^  from  the  fact  that  the  bank  had  been  carried  on  under  a 
series  of  contracts  of  copartnery,  rendering  it  somewhat  more 
difficult  to  bring  home  the  charges  to  the  particular  directors 
singled  out  But  in  the  judgments  there  is  much  which  applies  to 
the  whole  class  of  such  cases.    Lord  Handyside,  the  Ordinary,  goes 
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over  in  detail  the  geneitd  averments  of  improper  conduct  and  con- 
cealment which  are  likely  to  be  made  in  actions  of  the  sort,  as,  for 
example,  advances  of  undue  amount  undisclosed  to  the  share- 
holders, aud  i^epresentations  of  the  prosperous  condition  of  the 
bank  in  spite  of  large  unsecured  debt  due  to  it,  and  large  divi* 
dends  paid  not  warranted  by  the  condition  of  the  bank's  affairs. , 
According  to  his  Lordship,  there  must  be  an  implied  discretion 
allowed  to  directors  in  making  advances  on  the  mere  personal  credit 
of  traders ;  and  although  in  this  case  the  amount  advanced  was 
admitted  to  be  ''  most  startling,''  and  he  felt  it  to  bQ  "  difficult  to 
resist  the  conclusion  that  the  directors  acted  from  motives,  what- 
ever might  be  the  precise  character  of  them,  giving  colour  to  the 
imputation  of  fraud,"  yet  he  was  not  prepared  to  recognise 
amount  as  inferring  fraud.  So  long  as  debts  are  considered  good  the 
annual  profits  are  to  be  held  legitimate,  and  even  under  heavy  losses . 
"  the  continuance  of  a  high  rate  of  dividend,  however  improvident, 
cannot  be  brought  up  to  an  act  of  fraud  committed  by  the  directors." 
Then  as  regards  failure  on  the  part  of  the  directors  to  disclose  how 
matters  stood,  he  says :  "  It  is  apprehended  that  the  confidentiality 
required  in  bank  transactions  will  afford  a  sufficient  answer  to  the 
non-publication  to  a  body  of  shareholders  of  the  accommodation 
which  has  been  afforded  to  traders  in  whose  solvency  the  directors 
must  be  assumed  to  have  confidence,  but  whose  credit  might  be 
damaged  by  declaring  at  a  pubUc  meeting  the  state  of  their  bank 
accounts."  There  were  other  and  more  special  averments  of  making 
false  entries  in  the  books  of  the  bank,  and  also  of  misrepresen- 
tations ;  but  they  were  also  rejected,  because,  to  quote  the  word* 
of  the  Lord  President,  there  were  "  throughout  the  record  a  failure 
to  specify  the  particulars  of  the  falsifications  of  books  and  of  the 
misrepresentations  alleged  in  general  terms.  Also  a  failure  to 
specify  as  to  the  several  defenders  the  participation  which  they 
had  in  the  alleged  falsifications  and  misrepresentations." 

The  minority,  ad  has  been  stated,  consisted  of  the  Lord  Justice- 
Clerk,  who  would  seem  from  his  opinion  to  have  looked  upon  even 
the  more  general  averments  as  relevant  to  infer  fraud,  although  he 
also  seems  to  have  thought  that  the  action  might  be  relevant  inde- 
pendently of  a  fraudulent  motive  being  sufficiently  set  forth :  "  It 
has  been  held,  much  too  hastily  I  think,  that  fraud  is  essentially 
necessary  to  this  action" 

The  pursuers  seem  to  have  failed  through  pleading  their  case  too 
high,  for  one  is  entitled  to  damages  for  the  loss  incurred  by  careless 
and  reckless  as  well  as  fraudulent  conduct. 

Kot  long  after  another  action  was  raised  by  the  representatives 
of  another  shareholder  {Tulloeh  v.  Davidson,  June  3  and  July  16, 
1858,  20  D,  1045  and  1321).  Here  the  pursuers  singled  out  one 
of  the  directors,  or  rather  his  representatives,  and  in  doing  so  acted 
wisely.  As  the  Lord  Ordinary  (again  Lord  Handyside)  remarked^ 
the  action  was  "  unembarrassed  by  the  difficulties  which  were  held 
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insurmountable  in  the  former  case,  through  calling  as  defenders 
various  directors,  each  of  them  differed  from  the  others  as  to  periods 
of  service  as  directors,  without  otherwise  sufficiently  connecting 
them  together,  and  only  one  of  them  being  a  director  tlm)ughout  the 
contract,  while  the  whole  of  the  defenders  were  concluded  against 
conjunctly  and  severally,"  and  he  had  no  doubt  that  under  this 
record  a  relevant  case  had  been  made  out.  And  yet  the  averments 
were  very  similar  to  those  which  Lord  Handyside  had  previously 
rejected  as  not  amounting  to  fraud,  although,  if  true,  indicating 
carelessness  on  the  part  of  the  directors  and  awakening  suspicion 
as  to  their  integrity.  His  judgment  was  adhered  to  by  the  Inner 
House.  The  Court  held  the  former  action  quite  to  settle  the 
question  of  the  right  of  a  single  shareholder  to  sue  a  single  director. 
Issues  were  accoTCiingly  adjusted  by  which  the  jury  were  asked  to 
determine  whether  this  particular  director  along  with  his  co- 
directors  had  fraudulently  and  in  violation  of  their  duties  misrepre- 
sented and  concealed  the  true  state  of  the  bank's  affairs,  thus 
preventing  the  pursuer  either  from  bringing  about  a  dissolution  of 
the  company,  or  otherwise  preventing  or  alleviating  the  deprecia^ 
lion  of  the  value  of  the  stock  of  said  company.  This  case  may  be 
held  as  indicating  that  it  ia  immaterial  from  whom  the  shares  have 
been  purchased,  if  fraud  of  the  directors  has  led  to  the  purchase 
being  made. 

An  appeal  was  taken  to  the  House  of  Lords,  where,  however, 
the  judgment  of  the  Court  below  was  affirmed  (see  22  D.  H.  of  L. 
7).  The  Supreme  Court  suggested  a  principle  for  the  assessing  of 
damages  in  such  cases,  viz.  the  measure  of  the  damage  was  in  their 
opinion  the  difference  between  the  price  paid  for  the  shares  and 
what  would  in  the  actual  circumstances  of  the  company  have  been 
a  fair  prica 

These  cases  were  held  in  the  subsequent  great  action  of  the 
liquidation  of  the  Western  Bank  v.  Douglas  aiid  others  (January 
and  March  1860,  22  D.  447)  conclusive  upon  the  question  of  the 
necessity  for  calling  all  concerned,  and  that  even  when  the  action 
was  not  in  terms  at  least  founded  upon  fraud,  the  Lord  Justice- 
Clerk  (Inglis)  said,  "It  is  a  mistake  altogether  to  suppose  that  no 
delict  or  quasi  delict  can  be  made  the  foundation  of  such  an  action 
as  the  present  without  the  use  of  the  term  *  fraud'  or  the  epithet 
'fraudulent.'  There  are  many  delicts  to  which  such  language 
could  not  with  any  propriety  be  applied ; "  and  he  gives  as  an 
example,  "  where,  as  in  one  of  the  cdtematives  of  the  present  sum- 
mons (in  which  the  weakness  of  the  pursuer's  case  in  this  dis- 
cussion is  supposed  to  lie),  the  ground  of  liability  is  to  be  found 
in  systematic  and  wilful  neglect  of  a  duty  undertaken,  on  the  per- 
formance of  which  by  the  defenders  others  have  naturally  and 
justifiably  relied,  which  the  law  designates  as  crassa  negligentia,  and 
holds  equivalent  to  dole  or  fraud."  This  was  an  action  at  the 
instance  of  the  liquidators  as  representing  the  company,  and  en- 
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gaged  in  settling  its  affairs,  against  certain  gentlemen  who  had 
been  its  directors  and  managers,  and  seeking  for  losses  and  damages 
alleged  to  have  been  incurred  in  consequence  of  the  mismanage* 
ment  of  these  defenders.  In  the  previous  cases  the  directors  had 
attempted  to  shield  themselves  against  the  attacks  of  individual 
shareholders  by  pleading  that  such  pursuers  did  not  represent  the 
company  and  could  not  sue  alone.  Here  they  took  up  exactly  the 
opposite  plea,  and  objected  to  the  liquidators  doing  what  they 
maintained  could  only  competently  be  done  by  individual  share^ 
holders. 

£ut  this  did  not  avail  them.  "The  defender,"  says  the  Lord 
Justice-Clerk,  '*  urges  with  much  earnestness  that  the  claim  in  this 
summons  is  not  a  company  claim,  and  consequently  that  neither 
the  incorporated  company  nor  the  liquidators  have  any  title  to  sue 
for  its  recovery ;  and  the  ,plea  is  rested  on  what  appears  to  be  a 
total  misunderstanding  of  the  judgment  of  the  Court  and  of  the 
House  of  Lords  in  the  recent  case  of  TuUoeh  v.  Davidson,  where 
under  certain  circumstances  an  individual  shareholder  of  a  joint- 
stock  banking  company  was  found  entitled  to  sue  directors  accused 
of  fraudulent  malversation  of  of&ce,  for  the  loss  thence  arising  to 
his  own  personal  estate  as  an  owner  of  shares  in  the  company. 
The  defenders  find  it  necessary  to  their  plea  to  maintain  that  an 
action  by  each  shareholder  for  his  own  personal  loss  is  the  only 
form  in  which  such  liability  can  be  established."  And  he  goes  on 
to  point  out  that  if  this  reasoning  were  sound,  to  enable  the  share- 
holders to  recover  what  was  right  in  this  action  it  would  be  neces- 
sary to  bring  into  Court  19,500  summonses,  expressing  the  hope 
that  the  parties  who  stated  such  pleas  were  prepared  "  to  approach 
the  Legislature  with  urgent  petitions  for  a  very  large  extension  of 
the  judicial  establishment  in  Scotland."  But  it  appeared  to  the 
Court ''  that  when  damage  has  been  sustained  by  the  company 
through  acts  of  the  directors  for  the  consequences  of  which  they  are 
legally  responsible,  the  company  is  primarily  at  least  the  party 
to  sue  the  directors  for  reparation,  to  the  effect  of  resting  the 
company's  estate  against  the  loss  it  has  sustained,  whatever  may 
be  the  nature  otherwise  of  the  acts  of  the  directors  inferring  such 
liability."  Subsequently  a  compromise  was  entered  into  between 
the  pursuers  and  the  defenders,  with  the  exception  of  two.  It 
was  held  that  the  discharge  of  the  other  directors  alleged  to  have 
been  jointly  delinquent  did  not  prevent  the  pursuer  insisting  in  the 
action  against  the  remaining  defenders.  On  the  other  hand,  how- 
ever, it  was  held  that  the  hypothetical  sdlegations,  "that  if  the 
directors  had  not  themselves  been  guilty  of  abuse  of  power  and 
fraud  in  the  management  of  their  business,  then  they  had  failed 
and  neglected  to  perform  the  duties  of  management,  and  had 
delegate  and  devolved  these  duties  upon  the  manager,  while  by 
hold^g  office  they  professed  to  be  discharging  these  duties  them- 
selves," was  relevant  as  an  averment  of  gross  negligence  against 
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tbe  body  of  the  directors  for  the  time,  but  not  of  neglect  of  duty 
on  the  part  of  individual  members.  The  difficulty  of  establishing 
a  case  against  these  individuals  under  the  action  as  framed  led 
apparently  to  its  abandonment  in  spite  of  an  allowance  of  issues 
by  the  Court  (see  the  report  of  this  case  under  date  March  20, 1862, 
24  D.  859). 

The  case  of  Graham  v.  the  Western  Bank  (Feb.  2, 1864,  2  Macp. 
•659)  resembles  those  of  Leslie's  representatives  and  Tulloch,  but 
has  peculiarities.  The  pursuer  had  in  this  case  purchased  direct 
from  the  bank  a  number  of  years  previous  to  his  action,  and  he 
sought  restittUio  in  integrum  from  the  liquidators  as  representing 
the  bank,  with  an  alternative  -conclusion  for  damages.  The 
•defenders  mainly  relied  upon  this  argument,  that  restitutio  in 
integrum  must  not  be  one-sided,  that  both  parties  should  be 
restored  to  their  original  position,  but  that  the  pursuer  was  not  in 
a  position  to  restore  to  the  defenders  what  he  hfiid  purchased  from 
them.  While  he  had  been  a  shareholder  losses  had  been  incurred 
which  rendered  it  impossible  to  give  back  the  stock  of  the  value 
which  it  possessed  at  the  time  of  sale,  and  these  losses  had  been 
incurred  through  the  act  of  directors  who  were  his  own  managers. 
Although  the  Lard  Ordinary  (KinlocW  in  reporting  the  case  seems 
to  have  taken  a  view  favourable  to  the  pursuer,  being  of  opinion 
that  the  element  of  fraud  might  modify  the  principle  contended  for 
by  the  defenders,  and  although  the  pursuer  succeeded  in  obtaining 
an  issue  and  a  verdict  in  his  favour,  the  contention  of  the  defenders 
was  ultimately  given  effect  to  when  the  verdict  was  set  aside.  The 
arguments  in  this  case  were  twice  carefully  considered  by  the 
Court,  printed  cases  having  been  ordered.  The  pursuer  from  the 
first  got  hints  to  content  himself  with  his  conclusion  for  damages. 
The  jury  trial  was  allowed  before  answer  as  it  were,  and  the  issue 
for  the  pursuer  was  to  this  effect,  "  Whether  he  was  induced  to 
make  the  said  purchase  by  false  and  fraudulent  representations 
made  by  the  said  bank  as  to  the  state  of  its  affairs,  and  whether 
the  defenders  are  resting-owing,"  etc.  He  was  not  allowed  an 
issue  to  try  the  alternative  conclusion  for  damages.  The  defenders 
were  allowed  to  try  by  a  counter-issue  the  question  whether  or  not 
the  pursuer  had  barred  himself  from  repudiating  the  purchase. 
The  second  report  of  this  case  is  xmder  date  March  8, 1865, 3  Macp. 
617.  Lord  Deas  in  the  case  of  Addie  states  shortly  the  principle 
of  his  decision  in  that  of  Graham.  "  The  main  ground,"  he  says, 
''  upon  which  my  own  opinion  rested  in  the  case  of  Mr.  Graham, 
that  the  verdict  ought  to  be  set  aside  as  contrary  to  law  and 
evidence,  was  that  Mr.  Graham  during  the  years  subsequent  to  his 
purchase  had  been  a  party  to  precisely  the  same  sort  of  thing, 
attended  with  the  same  sort  of  consequences,  and  these  consequences 
to  a  very  large  and  serious  amount — ^the  same  sort  of  fraud  upon 
which  sJone  his  action  was  rested  against  the  shareholders  of  this 
dissolved  bank"  (3  Macp.  911).    Addie's  case  (March  4,  1864,  2 
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Macp.  809,  and  June  9, 1865,  3  Macp.  899)  was  very  similar  to 
that  of  Graham,  the  remedies  sought  being  the  same,  and  also 
the  result,  a  verdict  in  the  pursuer's  favour  being  set  aside  by  the 
Court.     In  charging  the  jury  the  Lord  President  laid  down  that 
while  it  was  a  part  of  the  duty  of  the  directors  to  submit  to  the 
shareholders  a  report  of  the  affairs  of  the  bank,  their  report  implies 
nothing  more  than  that  they  have  a  reasonable  ground  to  believe 
in  the  truth  of  what  they  assert,  and  that  it  is  not  incumbent  upon 
them  to  go  personally  through  the  books  and  test  their  accuracy, 
they  being  entitled  to  rely  on  the  information  supplied  by  the 
officials ;  but  that  if  directors  take  upon  themselves  to  put  forth 
false  statements,  or  such  as  they  have  no  reasonable  ground  to 
believe  are  tme,  this  would  amount  in  law  to  a  fraud  practised 
upon  those  who  purchased  upon  the  faith  of  such  statements  com- 
municated officially  with  the  view  to  induce  them  to  purchase. 
This  part  of  the  charge  was  excepted  to  on  the  part  of  the  defenders, 
but  the  exception  wa»disallowed.     This  case  went  to  the  House  of 
Lords.    There  was  rather  a  difference  of  opinion  in  the  House  of 
Lords  between  Lord  Chelmsford  and  Lord  Cranworth  touching  this 
direction  of  the  Lord  President's.     The  former  approved  of  it. 
He  could  see  no  objection  to  the  jury  being  called  upon  to  deter- 
mine the  reasonableness  of  the  directors'  bdief  in  the  truth  of  their 
statements:  "Supposing  a  person  makes  an  untrue  statement^ 
which  he  asserts  to  be  the  result  of  a  bona  fide  belief  of  its  truth, 
how  can  the  hma  fides  be  tested  except  by  considering  the  grounds 
of  such  belief? "    Lord  Cranworth  seemed  to  dread  either  judge  or 
jury  being  called  upon  to  decide  upon  the  reasonable  and  bona  fide 
nature  of  the  directors'  belief.    Lord  Chelmsford,  however,  endorses 
an  opinion  of  his  noble  and  learned  brother  delivered  in  a  previous 
ease,  and  in  which  an  important  distinction  affecting  this  class  of 
cases  is  laid  down.    That  distinction  briefly  stated  i§  this.     If  a 
person  who  had  been  deceived  by  the  fraudulent  representation  of 
directors  institutes  an  action  for  the  purpose  of  having  the  contract 
into  which  he  has  entered  rescinded,  he  is  entitled  to  impute  the 
misrepresentation  to  the  company,  and  bring  an  action  against  it; 
but  if  he  sues  for  damages  for  the  deceit,  he  must  go  against  the 
directors  personally. 

It  is  somewhat  remarkable  that  after  the  deliberation  with  which 
the  Court  of  Session  entertained  these  important  cases  of  Graham 
and  Addie  they  should  have  in  each  allowed  issues  and  a  trial 
The  question  appears,  from  the  aiguments  which  took  place  before 
issues  were  allowed,  to  be  clearly  one  of  relevancy ;  accordingly, 
in  both  cases  the  verdicts  were,  as  we  have  seen,  set  aside,  and  a 
new  trial  would  in  all  probability  have  led  to  the  same  result. 
The  House  of  Lords,  when  Addie's  case  came  before  it,  had  no 
difficulty  in  deciding  that  the  pursuer  was  not  entitled,  in  the  first 
place,  to  an  issue  of  restitution,  because  he  could  not  on  his  part 
effect  restitution;  and  in  the  second  place,  that  he  could  not  have 
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an  issue  of  damages,  seeing  that  the  company  and  not  the  firan- 
dulent  directors  were  the  defenders  (May  20, 1867,  5  Macp.  H,  of 
L.  80). 

A  decision  pronounced  in  the  case  of  the  Western  Bank  v.  BaircTs 
Trustees  (Nov.  22,  1872, 11  Macp.  96)  serves,  we  think,  to  show 
the  diflSculties  which  lie  in  the  way  of  succeeding  in  an  action 
of  damages  against  single  directors.  The  liability  was  in  that  case 
narrowed  down  to  the  alleged  loss  by  advances  on  accounts  current, 
which  were  closed  at  the  time  when  the  defender  ceased  to  be  a 
director. 

These  decisions  seem  to  establish,  then,  the  following  principles: 
That  a  director  guilty  of  fraudulent  or  negligent  conduct  is  liable 
in  actions  both  at  the  instance  of  the  company  as  represented  by 
its  liquidators  and  at  that  of  the  individual  shareholder.  One  share- 
holder may  pursue,  and  one  director  may  be  compelled  to  defend, 
but  he  will  not  be  liable  for  the  fraud  of  his  brother  directors  in 
which  he  could  not  be  presumed  to  have  participated.  Further, 
that  the  company  is  not  liable  for  the  fraud  of  the  directors,  and 
therefore  no  action  for  damages  can  lie  against  it  as  distinct  from 
them ;  while,  on  the  other  hand,  as  the  company  may  not  benefit 
by  fraud,  it  cannot  insist  upon  the  maintenance  of  a  contract  which 
has  been  brought  about  by  the  deceit  and  misrepresentations  of  its 
directors,  and  must  allow  such  a  contract  to  be  rescinded.  That 
restitution  by  the  company  can  only  be  demanded  when  the  share- 
holder is  also  in  a  position  to  restore  to  the  company  what  he  ob- 
tained from  it 

The  experience  of  past  litigation  certainly  affords  but  little 
encouragement  to  the  unfortunate  shareholders  of  the  late  City 
of  Glasgow  Bank.  Doubtless  many  might  have  good  grounds  of 
action  against  the  individual  directors,  but  as  it  is  more  than  pro- 
bable that  the  private  fortunes  of  these  gentlemen  are  now  lost 
to  them,  such  actions  might  prove  labour  in  vain.  BestittUto  in 
integrum  again  is  surely  impossible.  Some,  however,  may  succeed 
in  getting  their  contracts  of  copartnery  rescinded,  and  thus  escape 
further  liability  although  unable  to  recover  what  has  been  already 
lost. 

Perhaps  no  decision  ever  given  by  the  Courts  of  this  country  wiU 
affect  the  fortunes  of  so  large  a  class  as  that  pronounced  in  the  case 
of  Lumsden  v.  Buchanan  and  others.  It  is  singular  that  in  spite 
of  such  a  decision  so  many  trustees  should  have  continued  and  so 
many  more  have  become  shareholders  in  unlimited  companies.  It 
is  the  best  proof  of  the  thorough  confidence  which  Scotchmen  have 
hitherto  had  in  the  stability  of  their  banking  system.  That  one 
should  incur  the  risk  of  ruin  while  speculating  for  himself  is  easily 
understood,  but  that  one  should  voluntarily  accept  such  risk  in  the 
exercise  of  a  gratuitous  ofBce  is  strange  indeed.  And  yet  we  can 
safely  prophesy  that  trustees  will  continue  to  invest  in  bank  stock. 
The  case  of  Lumsden  v,  Buchanan  (Feb.  24,  1864,  2  Macp.  695) 
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seems  to  raise  the  question  of  the  liability  of  trustees  under  all  the 
circumstances  favourable  for  the  defenders.  In  the  first  place, 
Buchanan  and  his  co-trustees  had  ample  power  to  invest  their  trust 
funds  in  banks.  By  their  trust-deed  it  was  declared  that  they 
should  not  be  liable  for  any  banker  into  whose  hands  any  of  the 
trust  funds  might  come  to  be  deposited.  In  the  second  place,  they 
had  signed  the  contract  of  copartnery  of  the  Western  Bank  m 
tfieir  capacity  of  trustees.  Again,  there  were  no  trust  funds  left,  all 
having  been  swallowed  up  by  the  failure.  Last  of  all,  they  were 
called  upon  by  the  liquidator  not  to  satisfy  the  creditors  of  the 
bank  (who  had  by  this  time  all  been  paid),  but  to  assist  in  equalizing 
the  loss  amongst  the  other  shareholders.  It  is  to  be  feared  that  in 
the  case  of  the  present  calamity  trustees  will  be  called  upon  to 
meet  the  claims  of  the  general  public.  Now,  that  there  is  a  dis- 
tinction between  a  question  inter  sodas,  as  that  raised  in  Buchanan's 
case  undoubtedly  was,  and  one  between  partners  and  their  creditors 
must  be  clear  to  every  student  of  law,  and  is  most  distinctly  brought 
out  by  the  Judges  in  the  decision  of  this  very  case.  The  minority 
in  the  Court  of  Session,  who  held  that  these  trustees  were  personally 
liable,  was  formidably  led  by  such  a  Judge  as  Lord  President  Inglis. 
Had  the  question  raised  been  the  liability  of  Buchanan  and  others 
to  deposition,  there  can  be  little  doubt  that  the  minority  would 
have  been  rendered  more  formidable.  Thus  Lord  Kinloch,  who 
first  decided  the  case  as  Lord  Ordinary,  and  afterwai'ds  delivered 
an  opinion  as  a  member  of  the  Court  in  favour  of  the  defenders, 
says :  "  I  cannot  hold  it  necessary  towards  deciding  that  the  trustees 
are  only  liable  to  their  copartners  to  the  value  of  the  trust  estate, 
to  determine,  in  the  first  place,  that  they  are  no  further  liable  to 
the  creditors  of  the  company.  The  question  with  creditors  is 
wholly  different  from  the  question  inter  sodas,  and  is  one  on  which 
I  would  be  understood  as  giving  no  opinion,  one  way  or  other.  The 
distinction  between  the  two  cases  is  simply  this,  that.amongst  part- 
ners all  is  matter  of  contract,  their  whole  rights  and  obligations  are 
ruled  by  the  contract  of  copartnery;  but  in  regard  to  creditors  the 
contract  of  copartnery  has  no  such  unlimited  operation."  And 
Lord  Benholme :  "  I  think  that  the  question  at  issue  is  one  between 
the  several  members  or  partners  of  a  company,  and  not  between 
that  company  or  its  partners  and  the  creditors  of  the  company  or 
the  public;  and  I  consider  any  process  of  reasoning  which  commences 
on  the  footing  that  the  one  of  these  questions  is  identical  with  or 
even  similar  to  the  other  is  calculated  to  lead  to  a  wrong  result." 
The  Lord  President  remarked,  "Although  they  (the  defenders)  might 
be  liable  for  debts  of  the  company  in  a  question  with  the  creditors 
of  the  company,  it  does  not  follow  that  they  wbuld  be  liable  in 
a  question  inter  sodas.  This  proposition  is  too  plain  to  require  argu- 
ment or  illustration."  Lastly,  Lord  Curriehill  says:  "In  many 
cases,  persons  who  may  be  dealt  with  as  being  under  the  liabilities 
of  partners  of  a  company  in  a  question  with  its  creditors,  may,, 
notwithstanding,  not  be  truly  partners ;  and  such  persons,  instead 
yoL.  xxn.  NO.  cclxtv.— dec.  1878.  3  a 
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of  being  liable  in  relief  to  the  actual  partners,  may  be  entitled  to 
demand  relief  from  them."  It  is  clear,  therefore,  that  even  the 
majority  of  our  Judges,  in  deciding  this  case  in  favour  of  these 
trustees,  did  so  distinctly  on  the  understanding  that  the  question 
which  it  raised  was  one  inter  saeios,  and  avoided  committing  them- 
selves to  any  opinion  upon  the  very  different  question  which  might 
anse  between  such  defenders  and  the  general  publia  In  the 
House  of  Lords  the  Lord  Chancellor  said,  "  It  seems  to  have  been 
considered  by  the  majority  of  the  Judges  in  the  Court  below  that 
the  trustees  were  certainly  liable  to  the  creditors." 

In  the  Supreme  Court  the  trustees  had  to  contend  against  the 
fact  that  by  the  English  law  of  trusts  their  liability  was  ^yond  all 
dispute,  while  the  divided  state  of  the  Court  below  pointed  to  the 
question  under  Scottish  law  being  a  doubtful  one.  The  majority  of 
the  Judges,  looking  to  the  terms  of  the  contract  of  copartnery  of 
the  Western  Bank  which  these  defenders  had  entered  into,  had  no 
difficulty  in  holding  that  they  had  rendered  themselves  liable  per- 
sonally, although  they  admitted  that,  to  use  the  words  of  the 
Lord  Chancellor,  "  a  trustee  may,  both  in  England  and  Scotland,  so 
limit  and  restrict  any  contract  he  may  enter  into  as  to  exclude  (as 
between  himself  and  the  other  parties  to  such  contract)  personal 
liability."  But  then  "  this  must  be  the  result  of  express  stipula- 
tion, and  whether  this  be  or  be  not  the  effect  of  any  particular  con- 
tract is  a  question  depending  upon  the  construction  of  the  instru- 
ment and  the  nature  of  the  contract."  According  to  the  majority 
of  the  Scottish  Judges,  a  trustee  limits  and  restricts  the  contract 
by  the  mere  fact  of  entering  into  it  ccsa  trustee,  setting  forth  his 
character.  The  House  of  Lords  held  that  this  was  not  sufficient. 
The  only  approach  to  comfort  which  persons  in  the  position  of  the 
<lefender3  can  derive  from  their  decision  is  to  be  found  in  the 
remarks  of  Lord  Eangsdown,  who  could  not  divest  himself  of  the 
impression  that  "  neither  did  these  persons  "  (the  defenders)  "  con- 
template pledging  tbeir  individual  responsibility,  nor  did. those 
who  became  partners  with  them  contemplate  such  liability,  or  look 
for  contributions  to  anything  but  the  trust  estate."  Further,  he 
was  of  opinion  that  if  the  defenders  were  not  liable  inter  socios,  Uiey 
would  not  be  liable  to  the  creditors  of  the  company.  Nevertheless, 
Lord  Kingsdown  did  not  venture  to  constitute  himself  a  minority. 
The  House  of  Lords'  report  of  this  case  will  be  found  in  3  Macp. 
H.  of  L.  Cases,  89. 

In  the  subsequent  case  of  Lumsden  v.  Peddie  (Nov.  16, 1866,  6 
Macp.  34)  an  attempt  was  made  to  distinguish  between  the  case  of 
a  trustee  and  that  of  a  curator  bonis.  The  defender  had  accepted 
a  transfer  of  shares  in  the  Western  Bank,  and  his  name  appeared 
in  the  register,  where  he  was  designed  as  "  curator  bonis  for  Mrs. 
Jane  Broomfield,  Edinburgh."  He  contended  that  this  designation 
was  a  sufficient  limitation  of  his  liability,  and  further,  that  as  a 
curator  bonis  (unlike  a  trustee)  is  not  vested  with  the  property  of 
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Ms  ward,  the  ward  remained  the  true  proprietor.  The  Court  went 
now  the  length  of  saying  that  even  if  the  officers  of  the  bank  were 
under  the  impression  that  the  ward  and  not  the  curator  was  the 
true  partner,  "they  were  altogether  wrong,  and  their  mistake 
cannot  alter  the  legal  position  of  the  defender  in  relation  to  the 
other  partners  of  the  company,  and  to  the  liquidator  as  represent- 
ing them."  They  also  held  it  to  be  "  now  well  settled  that  in  this, 
or  any  the  like  company,  no  one  can  become  a  partner  with  a 
limited  liability,  or  with  any  other  liabilities  than  such  as  are 
borne  in  common  by  all  the  partners." 

It  remains  only  to  notice,  in  conclusion,  the  case  of  Urie  y. 
Lvmsden  (Nov.  25, 1859,  22  D.  38),  in  which  it  was  held  that  an 
illiquid  claim  of  damage  is  not  a  ground  of  suspension  of  a  charge 
on  a  decree  obtained  by  statutory  liquidators.  That  was  under 
the  former  Joint-Stock  Companies  Act,  but  applies  equally  well 
under  the  present  statutes.  It  will  be  thus  seen  that  the  result 
of  the  decisions  upon  the  whole  is  clearly  favourable  to  the  interests 
of  the  creditors  of  insolvent  companies,  but  that  they  present  a 
less  favourable  appearance  from  the  unfortunate  shareholders'  point 
of  view. 


THE  BATTLE  O'  THE  BOTTOM-ROOMS. 

{Stiven  v.  The  Heritors  of  Kirriemuir^  Ist  Division*  13th  Noyember  1878.) 

Theke  was  a  parish  had  a  kirk 

New  biggit  in  the  '93, 
And  a'  were  rated  for  the  work, 

Baith  lairds  o'  high  and  laigh  degree ; 
But  when  they  cam  the  space  to  square 

According  to  their  rental*soums, 
A  hunner  feuars  had  nae  mair 

Than  nine-and-thirty  bottom-rooms. 

They  couldna  a'  get  in,  'twas  clear, 

But  what  though  some  maun  bide  awa, 
They  had  the  richt  the  Word  to  hear, 

And  Scotsmen  lo'e  their  richts  'bune  a'. 
Time  rolled  along  for  gude  and  bad. 

Till  space  was  found  amang  the  tombs 
For  a'  thae  hunner  men  wha  had 

But  nine-and-thirty  bottom-rooma 

Then  rose  a  generation  new. 

And  ane,  a  birky  chiel,  appeared, 

Wha  aye  was  adding  feu  to  feu 
Until  he  thocht  himsel'  a  laird. 

His  canny  neebors  were  content 

To  delve  their  yairds  and  work  their  looms, 
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But  Stiven  said  his  yalned  rent 

Should  hae  its  shaie  o'  bottom-xooms. 

At  length  the  lairds  a  notion  took 

To  paint  the  Idrk  and  mak*  it  snod. 
They  thocbt  to  gar  it  comelier  look 

And  fitter  for  the  praise  o'  €rod ; 
And  as  the  seats  were  unco  ticht, 

Thej  swept  them  oot  as  wi'  a  broom. 
That  ilka  kirk-frequenter  micht 

Hae  mair  commodious  bottom-room. 

The  allocation  syne  b^an. 

According  to  an  auld  decree. 
But  up  and  cried  this  angry  man, 

'*  Na,  faith,  nae  auld  decrees  for  me ; 
rd  rather  gang  nae  mair  tae  kirk. 

And  risk  Auld  Nick's  eternal  fumes» 
Than  yield  to  this  unlawfol  work 

0'  conjunct  rights  in  bottom-xxx)m8. 

^  I've  aye  been  wont  to  praise  the  Lord 

Foment  yon  pillar  on  the  west, 
And  noo  they've  put  a  braw  book-board 

Just  where  my  hurdles  used  to  rest 
I  canna  worship  wi'  the  heart, 

Nor  ponder  on  the  day  o'  doom, 
Unless  my  maist  depending  part 

Is  in  its  proper  bottom-room." 

The  Lords  replied,  '*  What's  that  to  us  ? 

Ye  seem  indeed  a  cankered  chiel ; 
The  auld  kirk  stands,  and  while  it  does, 

The  auld  decree  maun  stand  as  weeL 
Then  mak'  the  best  o'  that,  and  when 

Ye  chance  to  find  a  sitting  toom. 
Think  mair  upon  your  latter  en' 

And  less  upon  your  bottom-room." 


^jebietDB. 


A  Conciu  TrecUise  on  PHvate  International  Jwruprudenee,  hcued  Of^ 
the  Dedsums  in  the  English  Courts.  By  Johk  Aldbrson 
FooTE,  of  Lincoln's  Inn,  Barrister-at-Law.  London :  Stevens 
&  Haynes.    1878. 

In  the  preface  to  his  well-known  treatise  on  Private  International 
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Law,  Bar  remarks  that  the  works  which  have  heen  published  in 
modem  times  treating  this  branch  of  legal  science  may  be  divided 
into  two  classes.  The  first  of  these — chiefly  of  German  origin — 
deals  with  the  matter  almost  entirely  on  broad  logical  principles, 
neglecting  to  make  any  thorough  examination  into  particulars. 
Little  attention  is  paid  to  the  early  literature  or  to  the  numerous 
collections  of  legal  decisions  on  the  subject,  the  aim  being  rather 
to  avoid  an  extensive  use  of  authorities.  A  spirited  but  purely 
n^ative  criticism  has  been,  accordingly,  in  Bar's  view,  the  chief 
result  attained  in  this  field.  The  second  class— chiefly  of  French 
and  English  writers — combines  with  a  thorough  examination  of 
details  an  extended  use  of  authorities  and  the  judgments  of  foreign 
Courts.  But  the  failure  in  these  works  to  agree  upon  fixed  prin- 
ciples makes  itself  sensibly  felt.  The  reader  who  may  wish  a 
guiding  principle  for  concrete  cases,  is  not  sure  whether  the 
principle  laid  down  at  one  place  may  not  be  at  another  either 
altogether  receded  from  or  essentially  limited ;  and  the  feeling  may 
reamly  arise  that  no  general  principles  really  exist,  but  that  judg- 
ments proceed  on  unsettled  grounds  of  equity.  Bar  claims  for 
his  work  that  it  is  an  attempt  to  combine  these  two  classes,  "  to 
combine  a  statement  of  the  development  of  general  principles  with 
a  close  inquiry  into  details,  as  found  in  the  decisions  of  Law  Courts 
as  well  as  in  writers  of  authority  home  and  foreign."  "  His  aim/' 
as  he  says,  "  was  to  produce  a  practically  useful  book,  one  which 
should  give  both  to  the  judge  and  to  the  advocate  in  cases  which 
might  come  before  them  a  general  view  of  the  literature  of  the 
subject,  a  statement  and  criticism  of  individual  opinions,  and  an 
enumeration  of  decisions  which  might  be  brought  to  bear  in  the 
way  of  analogy."  Bar's  whole  preface  is  well  worth  reading,  and 
it  is  a  matter  of  regret  that  his  work  has  not  yet  been  translated 
into  English. 

We  have  thought  the  above  remarks  might  not  be  out  of  place 
in  noticing  the  publication  of  a  new  book  on  Private  International 
Law.  Very  considerable  uncertainty  and  misapprehension  still 
exists  in  the  minds  of  lawyers,  especially  in  this  country,  as  to  the 
exact  scientific  position  and  bearings  of  this  subject  The  traditional 
authority  of  Story  still  confines  English  writers,  and  no  attempt 
has  been  made  at  emancipation.  Great  work  as  the  "  Conflict  of 
Law  '*  undoubtedly  is,  we  should  like  to  know  how  many  of  the 
vague,  ambiguous,  and  contradictory  decisions  in  our  Law  Courts 
on  questions  of  international  law  we  owe  to  it. 

The  treatise  now  before  us  does  not  pretend  to  treat  private 
international  law  at  all  systematically.  Mr.  Foote  is  content  to 
belong  to  the  second  class  of  writers  mentioned  by  Bar,  or  rather 
to  a  branch  of  them,  his  work  being  properly  described  as  Private 
Lstemational  Law,  illustrated  by  decisions  in  the  English  Courts. 
Taking  it,  however,  on  this  footing,  Mr.  Foote,  in  our  opinion,  pre- 
sents a  very  clear  and  accurate  statement  of  the  subject      In  a 
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prebee  he  tells  us  that  his  aim  has  heen  to  follow  in  the  lines  of 
Westlake's  well-known  treatise,  and  to  supplement  the  deficiencies 
which  lapse  of  time  (now  more  than  twenty  years)  has  created  in 
that  work.  In  this  he  has  been  fully  successful,  and  in  several 
respects,  we  think,  he  has  improved  upon  Westlake.  His  method 
of  arrangement  of  the  subject,  for  one  thing, is  more  logical;  West- 
lake's  being  based  upon  no  principle  or  system  which  we  can  dis- 
cover. Mr.  Foote  treats  the  subject  under  the  four  prominent 
divisions  of  Persons,  Property,  Acts,  and  Procedure,  following  to  a 
considerable  extent  in  his  subdivisions  the  order  of  Justinian's 
Institutes.  There  are  one  or  two  points,  however,  on  which  the 
classification  may  be  open  to  objection.  Succession  in  immov- 
ables and  movables,  for  instance,  is  with  doubtful  propriety 
discussed  under  separate  subdivisions  of  the  law  of  property,  and 
marriage  is  made  part  of  the  law  of  status.  At  the  same  time  we 
do  not  fail  to  observe  that  there  are  certain  conveniences  in  such  a 
classification,  especially  in  enabling  the  peculiar  position  of  our 
law  in  relation  to  succession  in  immovables — the  lex  loci  ret  sUm — 
to  be  clearly  brought  out 

The  recent  decisions  on  points  of  international  law  (and  there 
have  been  a  large  number  since  Westlake's  publication)  have  been 
well  stated.  So  far  as  we  have  observed,  no  case  of  any  importance 
has  been  omitted,  and  the  leading  cases  have  been  fully  analyzed. 
The  author  does  not  hesitate  to  criticise  the  grounds  of  a  decision 
when  these  appear  to  him  to  conflict  with  the  proper  rule  of  law. 
Most  of  his  criticisms  seem  to  us  very  just.  We  cannot,  however, 
always  agree  with  him.  For  instance,  dealing  (pp.  345-347)  with 
tiie  important  case  of  Cohen  v.  Sovth-Edstem  Saiiway  Company 
(L.  R  2  Exch.  D.  253),  which  raised  the  question  as  to  the  local 
law  applicable  to  contracts  for  carriage  by  land  and  sea,  the  view 
contended  for  is  that  different  laws  may  govern  the  contract  at 
different  parts  of  the  transit.  Thus  if  there  be  a  contract  made 
in  England  to  deliver  goods  in  Germany  with  transit  through 
France,  and  the  goods  are  lost  or  damaged  in  France,  the  rule  of 
law  to  be  applied  should  be  the  French.  We  think  this  a  wholly 
indefensible  view.  It  cannot  be  supposed  that  the  contracting 
parties  at  the  inception  of  the  contract  could  have  -intended  or 
supposed  a  change  in  the  character  of  their  rights  and  liabilities  at 
different  periods  in  the  course  of  its  performance.  We  think  it 
would  be  not  only  inconsistent  with  principle  but  inconvenient  in 
practice  to  sanction  such  a  rule.  Whatever  may  be  the  meaning  of 
the  dicta  of  some  of  the  Judges  in  Cohen's  case,  the  judgment  in 
the  case  of  Penimuiar  and  Oriental  Co,  v.  Shand  (3  Moo.  P.  C 
K.  S.  272)  lays  down  the  true  rule,  that  the  law  of  the  place  where 
the  contract  was  entered  into  and  its  performance  begun  must 
goveriL  Bar  also  (sec.  66)  argues  for  the  same  rule.  iWting  of 
marriage,  Mr.  Foote  (pp.  54-57)  makes  some  just  observations 
upon  the  absurd  position  which  our  law  forbidding  marriage  with 
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a  deceased  life's  sister  puts  as  in  relation  to  our  colonies,  where 
such  marriage  is  with  the  sanction  of  our  Legislature  permitted. 
Private  international  law  must  declare  in  our  Courts,  if  not  that 
such  colonial  marriages  are  incestuous,  at  least  that  the  offspring 
of  them  are  illegitimate,  and  incapable  of  succeeding  to  property  in 
this  country. 

On  the  whole  we  can  recommend  Mr.  Foote's  treatise  as  a  use- 
ful addition  to  our  text-books,  and  we  expect  it  will  rapidly  find 
its  way  into  the  hands  of  practising  lawyers.  A  somewhat  novel 
plan  has  been  adopted  by  the  author  of  appending  at  the  end  of 
each  chapter  a  summary  in  the  form  of  a  series  of  distinct  pro- 
positions, such  as  might  be  adapted  for  a  code.  These  propositions 
seem  carefully  and  accurately  drawn  up,  and  they  are  at  the  end 
of  the  volume  combined  into  a  continuous  summary. 

Forms  of  Proceedings  in  Maritime  Causes  hefore  the  Sheriff  Courts  of 
Scotland.  By  Kobert  Neill,  Solicitor  and  Notary  Public, 
Greenock.    Edinburgh:  T.  &  T.  Clark. 

Ik  this  book,  the  contents  of  which  show  that  Mr.  Neill  is  well 
acquainted  with  the  procedure  of  the  Sheriflf  Courts  in  maritime 
cases,  the  local  practitioner  will  find  a  series  of  carefully-drawn 
forms  for  his  guidance  in  the  different  circumstances  under  which 
maritime  disputes  arise.  The  peculiarities  and  limits  of  Admiralty 
jurisdiction  are  pointed  out,  and  the  author  adds  useful  advice  as 
to  the  procedure  to  be  adopted,  while  indicating  the  pitfaUs  that 
beset  a  pursuer's  steps  in  this  branch  of  the  law.  The  author 
further  gives  brief  risumis  of  important  cases  affecting  maritime 
practice,  the  results  of  which  he  has  fairly  stated.  We  may, 
however,  call  attention  to  a  somewhat  misleading  statement  on 
page  103,  where  he  says  that  in  bottomry  "  bonds  the  master 
usually  binds  himself  personally,  but  that  if  the  amount  of  the 
bond  will  exhaust  the  proceeds  of  the  ship  and  freight,  thus 
defeating  the  master's  claim  for  his  wages,  the  English  Courts  give 
him  priority  over  the  claims  of  the  bondholder."  This  is  the  very 
reverse  of  the  law  on  the  subject  either  here  or  in  England,  by 
which  the  master's  claim  is  necessarily  postponed  to  that  on  a  bond 
to  which  he  is  a  party,  but  there  is  an  exception  where  the  bond  is 
over  ship,  freight,  and  cargo.  In  such  a  case,  if  the  bond  exhausts 
the  ship  and  freight,  but  not  the  cargo,  the  Court  will  give  the 
master  priority,  so  as  to  allow  him  to  claim  out  of  the  proceeds 
of  the  ship  and  freight,  as  the  rule  of  law  exists  only  for  the 
protection  of  the  bondholder,  and  need  not  be  applied  where  his 
interests  are  secured.  Mr.  Neill,  however,  generally  states  the  law 
with  accuracy,  and  has  been  careful  to  refer  to  the  leading  cases  on 
the  different  branches  of  his  subject  The  larger  portion  of  the 
book  is  occupied  with  forms  of  petitions  and  specimen  con- 
descendences and  pleas  in  law,  which  the  practitioner  in  seaport 
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towns  will  do  well  to  consult  when  about  to  raise  a  maritime 
action.  The  narratives  are  well  expressed  and  full,  but  not  too 
much  so,  except  in  the  case  of  petitions  for  warrants  to  arrest  ad 
fundandam  jurisdictionem,  in  which  cases  a  simpler  and  shorter 
narrative  might  with  advantage  be  substituted.  Such  petitions 
are  presented  merely  for  the  purpose  of  obtaining  a  warrant,  and 
nothing  more  need  be  stated  than  is  pecessary  for  that  purpose. 
A  long  narrative  detailing  all  the  facts,  in  the  terms  and  at  the 
length  proper  in  the  condescendence  annexed  to  the  petition  in  the 
action  itself,  is  out  of  place  and  superfluous  in  such  summary 
petitions.  The  forms  of  petitions  given  are,  we  think,  likely  to 
prove  useful,  and  a  valuable  help  to  agents,  who  are  often  call^  to 
raise  proceedings  suddenly^  and  with  little  opportunity  for  careful 
consideration. 

T?ie  Parliammt  House  Booh  for  1878-79.    Compiled  by 
W.  BURNESB,  Printer,  Edinburgh. 

Our  copy  of  the  Parliament  House  Book  did  not  reach  us  for  some 
time  after  its  publication,  which  must  be  our  excuse  for  not  having 
noticed  this  excellent  annual  in  our  last  number.  The  present 
issue  is  the  fifty-fourth,  and  is  a  worthy  successor  to  those  which 
have  previously  appeared.  It  has  commended  itself  so  strongly  to 
the  profession  that  any  words  of  praise  which  we  can  give  it  are 
almost  superfluous.  All  the  old  matter,  found  so  invaluable  in 
time  past,  is  still  there,  and  several  statutes  of  last  session  relating 
to  Scotland  have  been  added.  One  or  two  Acts,  however,  which  we 
expected  to  find  are  not  given,  such  as  the  Marriage  Preliminaries 
(Scotland)  Act,  1878,  which  is  more  worthy  of  a  place  than  some 
others  which  have  been  inserted.  The  Digest  of  Practice  in  the 
Court  of  Session  and  the  Tables  of  Fees  and  Stamp  Duties  form,  as 
usual,  important  and  useful  features  in  the  volume.  A  few  slight 
slips  certainly  are  still  visible,  and  though  these  are  unimportant, 
we  may  as  well  direct  attention  to  those  we  have  noticed  in  order 
that  they  may  be  corrected  in  a  future  issue.  In  point  of  practice 
we  believe  the  calling  of  Motion  Kolls  before  the  Clerks  at  half- 
past  nine  has  for  many  years  been  a  thing  of  the  past,  if  in  fact  the 
provisions  of  the  Act  of  1868  respecting  such  a  procedure  was  ever 
put  in  force.  We  notice  too  that  TAx.  Clark  of  the  Advocates' 
Library  is  still  designated  Interim  Keeper,  a  mistake  which  we 
pointed  out  last  year.  One  more  very  small  slip  and  we  have 
done;  the  hours  in  the  Historical  Department  of  the  Segister 
House  are  ten  to  three,  and  not  ten  to  four,  as  given  in  the  list  of 
public  offices  in  this  volume. 

It  would  be  difficult  to  improve  on  this  publication,  but  we  may 
be  allowed  to  suggest  that  a  list  of  the  members  of  the  Bar  and 
legal  practitioners  residing  in  Edinburgh  would  be  a  useful  addition 
in  future.    Why  adhere,  too,  to  the  old  practice  of  classifying  two- 
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thirds  of  the  book  under  the  title  of  "Appendix"?  what  is  con- 
tained in  it  is  quite  as  important  as  the  matter  in  the  other  portions 
of  the  volume.  We  can  only  add  what  we  have  said  so  often 
before,  that  the  Parliament  House  Book  is  indispensable  to  all 
members  of  the  profession. 

A  Summary  of  the  Law  of  Companies.    By  T.  Eustack  Smith. 
London :  Stevens  &  Haynes.     1878. 

This  is  a  small  production  of  some  sixty  ps^es,  containing  a  sort 
of  condensation  of  the  Companies  Acts  of  1862  and  1867,  divided 
into  four  chapters,  and  illustrated  by  reference  to  exactly  seventeen 
cases.  It  is  a  book  avowedly  for  the  purposes  of  "  cram,"  and  as 
such  may  possibly  be  found  useful  by  some  who  cannot  be  at  the 
trouble  to  get  up  the  subject  by  any  more  satisfactory  method. 
Otherwise  the  book  is  perfectly  valueless. 

Legal  Periodicals  of  the  Year. 

We  take  this  opportunity,  as  usual,  of  acknowledging  a  few  of  the 
various  legal  periodicals  which  have  been  sent  us  during  the  year. 
The  Law  Magazine  and  Remew  in  its  four  quarterly  publications 
has  kept  up  that  reputation  which  it  has  justly  earned.  It  has 
very  much  improved  in  the  character  and  ability  of  its  papers 
within  the  last  few  years.  In  the  present  volume  we  may  note 
those  on  "  Law  and  Custom  among  the  Southern  Slavs,"  "  Criminal 
Procedure  in  Scotland ;  its  Lessons  for  England  "  (which  we  noticed 
at  the  time,  p.  546),  "Parish  Registers,"  "Collisions  at  Sea;  a 
Scheme  of  International  Tribunals,"  as  being  of  special  interest. 
Our  esteemed  contributor,  Sheriflf  Barclay,  is  responsible,  we  observe, 
for  a  digest  of  select  Scottish  cases  in  each  number,  a  very  praise- 
worthy feature,  and  one  peculiar  to  the  magazine  in  question. 
The  obituary  of  lawyers  is  exceedingly  full  and  complete,  and 
the  reviews  of  books  carefully  and  intelligently  written. 

The  Solicitors*  Journal  has  always  something  of  interest  to  attract 
attention,  and  must  be  a  valuable  repertory  of  information  to  all 
English  legal  practitioners.  The  Irish  Law  Tim^s,  though  small  in 
size,  is  excellently  edited,  and  its  matter  is  always  of  first-rate 
quality.  In  American  journalism  the  Albany  Law  Herald  is 
perhaps  the  ablest  and  most  enterprising  of  the  weekly  legal 
periodicals.  Its  original  articles  show  that  the  philosophy  as  well 
as  the  practice  of  law  is  by  no  means  neglected  on  the  other  side 
of  the  Atlantic,  while  its  reports  are  copious  and  well  selected. 
The  Southern  Law  Beview  is  a  capitally  printed  and  energetically 
edited  quarterly.  The  Ifew  Zealand  Jurist  is  as  fearless  in  its 
criticism  of  the  Colonial  Bench  as  usual,  but  its  reports  and  articles 
are  both  varied  and  interesting. 

The  jRcvue  de  Droit  IntemationcU,  as  we  had  occasion  previously 
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to  iiotiec,^  loses  the  services  of  its  able  editor,  M.  Bolin-Jacqaemyns^ 
but  we  have  no  doubt  that  under  M.  Alphonse  Kivier  it  will  con- 
tinue to  keep  up  to  the  high  standard  which  it  has  already  attained. 
La  Seunce  Politique  is  a  new  monthly  publication,  issued  in  Paris  ; 
its  aims  and  objects  may  be  best  understood  from  the  following 
sentence  from  the  preface :  "  Les  mythes  auxquels  nous  en  voulons 
particuli^rement  sont  ceux  qui,  sous  le  nom  de  Providence  et  d'Etat, 
ont  engeTidr^  le  plus  do  maux  pour  les  espies  humaines." 

We  are  compelled  at  present  from  want  of  space  to  notice  more 
particularly  many  journals  which  we  have  received. 


(DbituatB. 


James  Macknight,  Esq.,  W.S. — We  have  to  announce  the  death 
of  the  above-named  gentleman,  which  took  place  last  month  at  the  age 
of  sixty-eight.  He  was  the  son  of  the  Rev.  Dr.  Thomas  Macknight, 
of  the  old  Parish  Church  of  St.  Giles,  Edinburgh,  and  was  admitted 
a  member  of  the  Society  of  Writers  to  the  Signet  in  1833.  In  1845 
he  was  elected  one  of  the  Police  Commissioners,  and  in  1856  he 
was  returned  to  the  Town  Council  for  St.  Bernard's  Ward,  and  con- 
tinued to  sit  in  that  body  down  to  his  death.  It  is  chiefly  in 
connection  with  municipal  matters  that  his  name  has  been  before 
the  public,  but  there  was  no  one  in  the  Council  whose  opinions  and 
conduct  commanded  more  respect  than  did  Mr.  Macknight's. 
Amongst  the  other  appointments  which  the  deceased  gentleman 
held  was  that  of  clerk  to  the  Prison  Board,  an  ofi&ce  to  which  he 
was  appointed  in  1874,  but  which  was  abolished  when  the  prisons 
were  taken  over  by  Government  under  the  Act  of  last  year.  Mr. 
Macknight  was  also  clerk  to  Water  of  Leith  Sewerage  Commission 
and  secretary  to  the  Ecclesiastical  Commissioners.  In  social  and 
domestic  intercourse  he  was  very  popular,  possessing  as  he  did  a 
rich  fund  of  dry  humour  and  a  large  stock  of  anecdotes.  He  will 
be  much  missed  by  a  large  circle  of  friends,  to  whom  he  had 
endeared  himself  by  the  straightforwardness  of  his  disposition  and 
geniality  of  his  manner. 

James  Cunningham,  Esq.,  W.S.— The  death  of  this  gentleman  is 
announced  at  the  age  of  seventy-eight.  He  was  admitted  a  member 
of  the  Society  of  Writers  to  the  Signet  in  1823,  and  was  a  J.P.  for 
the  city  of  Edinburgh.  "  Mr.  Cunningham  was  a  warm  supporter 
of  various  movements  in  the  city  for  promoting  the  social  and 
religious  welfare  of  the  community,  and  was  held  in  the  highest 
esteem  by  all  who  came  in  contact  with  him." 

1  P.  436. 
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Alexander  Falconar,  Esq. — We  have  this  month  to  chronicle 
the  death  of  one  who,  though  pot  the  oldest  acting  Sheriff-Substi- 
tute in  Scotland,  had  held  that  office  for  a  longer  term  of  yeai's  than 
any  other.  Born  in  1803,  Mr.  Falconar  was  appointed  Sheriff- 
Substitute  of  Nairn  on  the  16th  May  1823,  by  Sir  George  Aber- 
cromby  of  Birkenbog,  who  was  then  Sheriff  Principal,  so  that  he  filled 
the  office  for  more  than  half  a  century.  He  had  indeed  a  hereditary 
connection  with  the  county,  as  his  father  and  maternal  grandfather 
had  both  been  Sheriff-Substitutes  in  previous  years.  .The  late 
Sheriff'  enjoyed  the  respect,  of  the  county  both  as  a  judge  and  as  a 
private  gentleman,  and  his  loss  will  be  much  felt  by  all  with  whom 
he  came  in  contact. 


^hc  iflxinlh. 


Application  of  the  City  of  Glasgow  Bank  Directors  for  Liberation 
on  Bail — Sir  George  Mackenzie  s  opinion  that  Bankers  by  such  Frauds 
commit  Theft. — The  issue  of  this  application  has  not  unnaturally 
been  viewed  by  the  public  with  great  interest,  and  it  says  much  for 
the  elasticity  of  our  Scottish  criminal  system  that  it  has  been  found 
equal  to  the  occasion.  Lord  Young  was  the  only  Judge  who  was 
in  favour  of  forcing  the  public  prosecutor  to  accept  bail,  and  the 
ground  of  his  holding  this  view  was  that  the  species  facti  alleged 
could  not  possibly  be  held  to  be  theft.  The  other  Judges  would 
not  prejudge  the  question,  but  held  that  there  were  probable  grounds 
for  the  Sheriff*  having  committed  for  theft,  and  that  being  so,  they 
would  not  interfere  at  present.  It  may  be  useful,  as  aiding  the 
discussion  to  which  this  result  is  sure  to  give  rise,  to  direct  atten- 
tion to  the  views  of  that  very  eminent  criminal  lawyer,  Sir  George 
Mackenzie.  Under  the  title  **  Theft,"  in  his  Criminal  Law,  published 
in  1699,  he  was  almost  prophetic  as  regards  the  present  case:  "I 
remember  to  have  read  of  a  banquier  at  Paris  who  was  flea'd  and 
then  quartered  for  having  borrowed  vast  sums  upon  design  to  break 
with  it  (which  instance  I  have  set  down  for  the  merchants  of  our 
times),  and  seing  the  lender  is  as  much  wronged,  and  the  seeker 
of  the  loane  shews  as  great  fraud  by  this  pretence  as  in  other  theft, 
I  see  not  why  the  punishment  should  not  be  the  same."  As  the 
Act  under  which  the  privilege  of  bail  is  accorded  was  passed  in 
1701  (chapter  vi.),  this  contemporaneous- ex  position  of  what  was 
a  theft,  then  punishable  with  death,  and  still  unbailable,  is  most 
valuable.  Lord  Young  himself  seems  so  lately  as  1st  March  1876 
to  have  been  of  the  same  opinion,  for  in  the  petition  of  Matthew 
and  Carolina  Sproull  for  bail  (3  Couper,  232),  his  Lordship  not 
only  joined  the  Lord  Justice-Clerk  and  Lord  Ardmillan  in  refusing 
bail,  but  said,  "  My  only  doubt  was  whether,  in  dealing  with  the 
present  petition  for  bail,  we  can  take  that  for  a  committal  on  the 
arger  charge  of  theft,  which  is  not  bailable,  while  reset  is." 
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EetiremerU  of  Lard  Jxuiice  Chrigtiaiu — ^This  learned  Judge, 
whose  decisions  have  always  commanded  respect,  though  the 
methods  which  he  adopted  to  give  utterance  to  his  opinions,  and 
the  way  in  which  he  sometimes,  to  put  it  mildly, "  spoke  his  mind/' 
have  not  unfrequently  attracted  attention,  has  sent  in  his  resig* 
nation  as  a  member  of  the  Irish  Bench.  The  Irish  Law  Times 
gives  the  following  sketch  of  the  career  of  the  Lord  Justice : — 

'*  Jonathan  ChriBtian,  the  son  of  a  respectable  solicitor  of  Carrick-on-Soir, 
was  called  to  the  Bar  in  Hilary  Term,  1834,  and  joined  the  Leinster  Circuit 
In  1846  he  took  silk,  and  five  years  later  was  advanced  to  the  di^ty  of  the 
coif.    He  was  admitted  a  Bencher  of  the  King's  Inns  in  1852,  and  m  1856  was 
appointed  Solicitor-General  imder  Lord  Palmerston's  first  administration.     In 
1857,  on  the  death  of  Mr.  Justice  Burton,  he  was  appointed  a  puisne  judge  of 
the  Court  of  Common  Pleas  ;  and  in  1867,  under  the  administration  of  Lord 
Derby,  he  was  elevated  to  the  office  of  Lord  Justice  of  Appeal,  and  in  the  same 
year  he  became  a  member  of  the  Privy  Council.    At  the  Bar  he  had  attached 
himself  exclusively  to  the  Courts  of  Equity  at  a  time  when  they  boasted  such 
advocates  as  Edward  Pennefather,  Francis  Blackbume,  Richard  B.  Warren, 
William  Brooke,  and  a  little  later,  Kichard  W.  Greene,  Richard  Moore, 
Abraham  Brewster,  and,  though  last,  emphatically  not  least,  Francis  Fitz* 
fferald  ;  at  a  time  when  the  doctrines  of  that  equity  law  which,  as  he  himself 
nas  observed,  *is  common  law  developed,  ameliorated,  enlarged,  civilized/ 
were  expounded  by  such  judges  as  Sugden,  Blackbume,  Flunket,  Sir  Michael 
O'Loghlen,  and  T.  B.  C.  Smith.    He  had  had  experience  of  its  practice  both 
before  and  after  the  reforms  of  1850  and  1867,  and  he  has  witnessed  the  work- 
ing of  that  of  1877.    Nor  was  the  Lord  Justice  a  merely  passive  spectator  of 
the  great  legal  changes  of  his  day.     He  was  himself  an  advocate  of  law  reform. 
He  has  himself,  in  one  of  his  extra-judicial  addresses,  recalled  the  fact  that  he 
bad  been,  from  the  first,  a  declared  enemy  of  the  cause  petition  system ;  nor 
did  he  shrink  from  expressing  his  opinion  of  it  from  his  place  at  the  bar  of  the 
Court  of  Chancery,  believing  as  he  did  that  the  true  remedy  for  the  evils  of 
that  system  could  alone  be  found  in  some  such  measure  as  that  which  became 
law  in  1867;  and  to  his  zealous  surveillance  that  great  measure  unquestion- 
ably owes,  to  a  considerable  extent,  its  due  and  effectual  administration.    The 
progress  of  the  Judicature  Bill  in  Parliament  had  also  in  him  a  watchful  and 
active  critic,  and  by  published  letters,  by  pamphlets,  and  even  by  addresses 
from  the  Bench,  he  impressively  exnounded  his  convictions  as  to  what  was 
mainly  needful  in  such  a  measure.    Nor  has  he  ever  shrunk  from  avowing  an 
adverse  estimate  of  the  merits  of  actual  legislation.    Indeed,  the  vehemence 
of  his  expressions  in  this  respect  exposed  him  on  more  than  one  occasion  to 
censure  in  Parliament.    His  denunciation  of  the  Land  Act,  1870,  in  the  case 
of  the  Marquis  of  WcUerfortPi  EitaU  (5  Ir.  L.  T.  Rep.  125),  nearly  led  to  an 
address  to  the  Crown  for  his  removal  from  the  Bench  ;  and  one  of  his  pub- 
lished letters,  in  reference  to  the  revivid  of  a  second  Landed  Estates  Court 
judgeship,  was  also  brought  under  the  notice  of  Qovemment  in  March  1876, 
and  was  severely  commented  on  by  the  Premier.    His  opinions,  certainhr,  on 
many  questions  of  a  political  or  public  nature  were  extremely  strong,  an^  un- 
fortunately, he  never  hesitated  to  declare  them  in  language  too  unaiaciDlxne(L 
and  on  occasions  which,  to  say  the  least  of  it,  were  unsuitable.    His  prolonged 
feuds  with  Lord  O'Hagan,  Yice-ChanceUor  Chatterton,  and  with  the  official 
law  reporters,  led  to  extra-judicial  harangues  of  an  unusual  and  unseemly 
character ;  and  his  remarks  on  one  of  those  occasions,  in  the  case  of  Ki$uf  v. 
Anderion,  last  year,  caused  the  proposal  of  a  vote  of  censure  by  a  considerable 
section  of  the  Bar.    And  yet,  while  himself  so  aggressive,  the  Lord  Justice 
was  peculiarly  sensitive  to  the  remarks  of  othere.    An  observation  made  by 
the  late  Chief  Justice  Whiteside,  at  a  public  buiquet,  led  to  a  sarcastic  retoi^ 
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fnlmiziated  by  the  Lord  Justice  even  fiom  the  judgment-seat;  and  bat 
recently  he  appeared  to  hold  (like  Lord  Kenyon  on  one  occasion)  that  it  was 
almost  a  nersonal  affront  for  a  learned  colleague  to  express  dissent  from  an 
opinion  advanced  by  the  Lord  Justice ;  while  even  the  House  of  Lords  did 
not  escape  his  lash,  when,  in  O^Borke  v.  Bolinghroht^  his  judgment  had  been 
somewhat  severely  treated. 

'^  But,  be  this  as  it  may,  the  recorded  judgments  delivered  by  Lord  Justice 
Christian  will  ever  command  the  highest  respect  of  the  profession — a  respect 
likely  to  increase  yet  more  in  future  years.  Whether  conversant  with  the 
principles  of  equity  or  common  law,  they  were  ever  distin^shed  by  exhaus- 
tive research,  nrofound  erudition,  and  perspicuous  instruction ;  they  were  pro- 
nounced with  lo^cal  precision,  indsiveness,  and  force  ;  they  were  guided  b^ 
inflexible  impartiality  and  independence.  Nor  can  we  fail  to  join  in  the  senti* 
ment  of  regret  expressed  by  the  Lord  Chancellor  on  Monday  last,  that,  while 
those  'judgments  remain  for  the  instruction  of  the  profession,'  the  Court  of 
Aj^peal  has  been  deprived  of  Hhe  assistance  which  the  great  learning  and 
ability  of  this  most  distinguished  Judge  has  so  long  contributed  to  the  ad^miis- 
tration  of  justice  in  this  country.'  He  had  witnessed  the  foundation  of  the 
Court  of  Appeal  in  Chancery,  he  had  seen  its  dissolution  ;  and  now,  when  our 
newly  constituted  appellate  tribunal  so  greatly  needs  all  the  judicial  strength 
it  could  possibly  command,  the  great  lawyer  who  might  have  proved  its  best 
mainstay  has  retired.  He  has  retired,  but  not  from  any  wish  to  shnmk  from 
duties  which,  on  the  contrary,  his  desire  to  serve  thepublic  renders  him  still 
willing  to  perform ;  it  is  because  of  the  increased  dimculty,  from  imperfection 
hearing  which  he  has  for  some  time  experienced  in  following  the  argu- 
ments of  counsel  He  has  retired,  but  that  master-mind  may  yet  be  devoted 
to  the  public  service.  The  retirement  of  a  Kent  gave  us  lus  famous  Com- 
mentanes.  That  of  Lord  Justice  Christian  may  yet  give  our  country  cause 
for  further  pride.  Tes — ^we  repeat,  as  we  said  when  he  hinted,  in  1873,  that 
be  was  about  to  withdraw  from  judicial  life — into  that  retirement  we  are  fain 
to  follow  him  vdth  the  hope  that  the  sense  of  dut^,  by  which  he  has  been  sus- 
tained upon  the  difficult  path  which  it  has  been  lus  lot  professionally  to  tread, 
will  prompt  him  to  the  discharge  of  those  responsibilities  of  which  one  so 
pfted  cannot  permanently  divest  himself— whetner  presented  in  the  garb  of 
law  reform,  or  of  the  solution  of  those  moral  or  economic  problems  which 
agitate  the  mind  of  this  restless  age  ;  and  we  trust  it  will  be  impossible  for  one 
who  so  scorned  'laborious  ease '  in  the  meridian  of  his  d^nrs,  to  oecome  in  the 
evening  of  life  a  mere  spectator  of  the  progress  of  his  professional  brethren,  or 
of  his  country,  to  whicn,  and  not  to  himself,  the  gifts  of  men  like  Uie  Lord 
Justice  piimarily  belong.'' 

Glasgow  Winter  Circuit. — ^The  Christinas  Circuit  in  Glasgow  will 
open  this  year  on  Monday,  23rd  December,  at  twelve  o'clock. 
Lords  Young  and  Craiqhill.  John  Burnet,  Esq.,  Advocate 
Depute.    Mr.  Macbean,  Clerk. 


%lu  ScoUxBh  IPab)  JEltcqnzmt  anb  Shtxxtt  Cxmrt  |&eport£r. 

SHERIFF  COURT  OF  PEEBLESSHIRE. 
Sheriffs  Napisb  and  Orphoot. 

HTBLOP  V.  HTBLOP. 

Etuiband  and   Wife. — ^An  application  of  a  singular   kind,  illustrating  a 
branch  of  the  law  of  husband  and  wife  that  has  not  been  before  the  Supreme 
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Court  for  consideration  since  the  year  1820,  has  lately  been  under  the  con- 
sideration of  the  Sheriffs  of  Peebles.  The  question  raised  was  as  to  the  li^ht  of 
A  husband  who  has  resolved  that  his  wife  shall  occupy  a  house  other  than  that 
in  which  he  himself  is  resident,  and  has  provided  for  her  one  that  is  suitable 
to  her  quality,  to  apply  to  the  Sheriff  for  a  warrant  to  carry  his  right  into 
■efiect  by  removing  her  from  his  house,  and  an  interdict  against  her  return. 

The  pursuer  in  the  action,  which  was  raised  on  12th  October  1878,  was  Joha 
Hyslop,  station-master  at  the  Caledonian  Railway  Station  at  Peebles,  and  the 
prayer  of  his  petition  asked  the  Sheriff  ''  to  ordain  the  defender,"  i.«.  his  wife, 
*^  to  remove  from  the  dwelling-house  and  pertinents  occupied  by  the  pursuer 
at  the  Caledonian  Railway  Station  at  Peeoles ;  and  further  to  interdict  and 
prohibit  the  defender  from  returning  to  the  foresaid  dwelling-house  and 
pertinents,  and  to  grant  warrant  accordmgly." 

In  the  condescendence  annexed  to  his  petition  the  pursuer,  after  narrating  hia 
marriage,  stated  :  *'  The  pursuer  has  for  sundry  good  causes  resolved  that  his 
wife  shall  remove  from  tne  dwelling-house  and  pertinents  presently  occupied 
by  him  at  Peebles  to  Roseneath  Cottage,  Lockerbie  Road,  Dumfnes,  which 
cottage  he  has  provided  and  furnished  for  her,  and  which  is  suitable  in  all 
respects  to  her  position  in  life.  The  pursuer  has  offered  to  i>rovide  aliment  to 
the  defender  at  the  rate  of  ten  shillings  per  week ;  and  he  is  willing  to  find 
caution  for  the  due  and  punctual  payment  thereof^  he  in  addition  paying  the 
rent  of  said  cottage  and  all  taxes  and  rates  leviable  in  respect  of  the  occupancy 
thereof.  He  has  desired  and  ret^uired  the  defender  to  remove  to  the  cottage 
provided  for  her,  as  above  mentioned,  and  has  offered  and  is  willing  to  pay 
her  travelling  expenses  ;  but  she  refuses  to  remove  thereto.  It  has  therefore 
become  necessary,  in  order  to  avoid  any  breach  of  the  peace,  to  make  this 
application  to  the  Court" 

Upon  this  statement  of  fact,  and  the  condescendence  contained  no  more,  he 
pleaded :  **  1.  The  pursuei^  as  his  wife's  curator,  having  right  to  fix  her  place  of 
residence,  is  entitled  to  decree  of  removing  as  craved.  2.  The  pursuer,  on 
providing  and  furnishing  for  the  defender  a  suitable  residence  and  aliment  as 
condescended  on,  is  entitled  to  decree  as  craved." 

On  15th  October  the  Sheriff-Substitute  (Orphoot)  granted  warrant  to  cite  the 
defender ;  thereafter,  on  26th  October,  after  nearing  the  pursuer's  procuxator, 
the  defender  having  made  no  appearance  either  personally  or  by  a  procurator, 
he  dismissed  the  action,  adding  this  note : — 

^Note, — When  the  application  was  first  presented  to  the  Sheriff-Substitate, 
the  doubts  which  he  then  entertained  regarding  the  competency  of  the  action 
led  him  to  hear  the  pursuer's  procurator  upon  that  point  before  granting  war- 
rant to  cite.  At  that  hearing  the  Sheriff-Substitute  was  referred  to  the  case  of 
JFebster  or  M'Intyre  v.  M^Intyre  ^Oth  June  1820,  not  reported,  Hume's  Sess. 
Papers,  Summer  1820,  No.  26,  MSS.  Notes  on  the  Papers,  also  quoted  in 
Fraser  on  '  Husband  and  Wife,'  second  edition,  voL  ii.  p.  872),  and  it  was 
said  that  in  that  case  a  warrant  similar  to  that  prayed  for  here  was  granted 
by  the  Sherifl^  and  a  suspension  thereof  was  refused  by  the  Court.  Not  then 
having  access  to  Hume's  Sess.  Papers,  and  the  text  in  f'raser  not  being  incon- 
sistent with  such  statement  of  the  result  of  that  case,  the  Sheriff-Substitute 
gnmted  warrant  to  cite.  Having  since  examined  the  Session  Papers  in 
Webster's  case,  the  Sheriff-Substitute  has  found  that  no  warrant  such  as  that 
now  prayed  for  was  there  granted.  The  case  of  Colquhoun  below  noticed  was 
also  cited,  but  the  remedy  there  sought  was  different  from  the  one  here  re- 

Suired.  No  other  case  was  referred  to  in  support  of  the  application,  and 
lerefore  the  first  circumstance  to  be  kept  in  view  in  considering  the  present  case 
is,  that  to  grant  the  warrant  craved  would  be  a  proceeding  without  precedent. 
''The  pursuer  desires  by  the  judgment  of  the  Court  to  have  his  wife 
ordered  to  remove  from  his  house,  and  if  necessary  to  have  her  forcibly 
removed  therefrom  by  officers  of  Court.  The  latter  step,  it  was  explained  at 
the  Bar,  was  what  was  meant  by  the  prayer  '  to  grant  warrant  accordinglv.' 
It  is  obvious  that  such  a  prayer,  if  competent  at  al^  is  one  to  be  granted  only 
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upon  the  clearest  grounds.  In  support  of  his  application  the  ])arsuer  alleges 
that  '  for  sundry  good  causes/  which  may  mean  oecause  he  desires  it,  he  has 
resolyed  that  his  wife  shall  remove  to  a  suitable  house  where  he  will  adequately 
support  her ;  that  she  refuses  so  to  remove,  and  that  *in  order  to  avoid  any  oreacn 
of  the  peace'  the  present  application  is  necessary.  Before  dealing  with  the 
relevancy  of  these  averments,  it  is  necessary  first  to  consider  the  question, '  Is 
this  application  competent  1'  The  Sheriff-Substitute  is  of  opinion  that  it 
is  not. 

^  There  is  no  doubt  that  a  husband,  on  furnishing  her  with  a  suitable 
residence  and  with  aliment,  can  require  his  wife  to  live  apart  from  him 
(Oolquhcun  v.  Idmir;  M.  App.  voce  Husband  and  Wife,  No.  6, 1804).  He  can 
eyen  put  her  out  of  his  house  if  he  chooses  (Fraser  on '  Husband  and  Wife,'  second 
edition,  yol.  ii.  p.  869,  and  authorities  there  cited).  But  it  by  no  means  follows 
that  he  is  entitled  to  ask  a  Court  to  do  that  for  him.  It  is  thought  to  be  very 
clear  that  he  cannot  make  such  an  application  to  a  Court  merely  because  he 
desires  his  wife  to  leave  him,  and  because  he  anticipates  that  she  will  commit 
a  breach  of  the  peace  if  he  attempts  to  remove  her  himself.  As  it  is  the  hus- 
band's right  to  fix  his  wife's  residence,  it  is  her  duty  to  obey  his  order  to 
remove  ;  but  is  that  a  duty  which  the  law  will  enforce  by  personal  execution  ? 
The  Sheriff-Substitute  tmnks  it  is  not.  Is  the  wife  to  be  chained  to 
remoye,  and  then  imprisoned  for  not  doing  so  ?  If  that  course  be  adopted^ 
when  should  she  be  liberated?  Upon  her  own  promise  to  remove,  or  upon 
caution  which  no  one  is  authorized  to  ret^uiie  ?  If  upon  her  own  promise, 
what  if  she  break  it  and  return  to  the  petitioner ;  coula  she  be  reimprisoned. 
and  if  not,  what  is  his  remedy  ?  The  alternative  of  removal  by  officers  of 
Court  will  be  afterwards  considered,  but  so  far  these  appear  to  be  formidable 
difficulties.  Suppose  the  parties  to  be  separated  and  one  of  them  got  decree 
of  adherence  against  the  other,  that  decree  would  not  be  enforced  by  personal 
execution.  The  law  will  not  enforce  specific  performance  of  the  duty  of  ad- 
herence. But  if  it  will  not  compel  married  persons  to  cohabit— to  fulfil  one 
of  the  chief  purposes  of  marriage — why  should  it  interfere  actually  to  separate 
them,  to  violate  that  purpose  ?  Even  under  a  decree  of  separation  and  aliment, 
if  a  husband  intruded  upon  his  wife,  her  remedy  would  not  be  in  yirtue  of  the 
decree  to  have  him  removed  from  her  house  by  officers  of  Court.  These  con- 
siderations appear  to  make  the  competency  of  the  application,  to  say  the  least 
of  it,  exceedingly  doubtful.  It  is  a  minor  branch  of  the  same  point,  but  even 
were  application  otherwise  competent,  the  competency  of  it  in  the  Sheriff 
Court  appears  to  be  yery  questionable. 

**  Apart,  howeyer,  from  the  general  objections  to  seeking  the  remedy  here 
cxaved,  the  Sheriff-Substitute  thinks  that  to  the  application  as  framed  there 
are  insuperable  objections.  A  warrant  is  required  to  authorize  officers  of 
Court  to  remove  the  defender  from  the  pursuer's  house.  This  was  explained 
to  me,  by  force  if  necessary.  That,  as  nas  already  been  stated,  is  a  warrant 
which  has  never  yet  been  ^nted  by  a  Civil  Court  in  this  country,  and  it  is  a 
warrant  which  would  or  mightproduce  a  breach  of  the  peace,  to  avoid  which 
the  application  is  presented.  Would  such  breach  of  the  peace,  if  committed 
by  the  defender  resisting  the  officer  who  removed  her,  also  amount  to  deforce- 
ment, then  where  is  the  defender  to  be  removed  to  ?  It  may  be  inferred  that 
to  the  cottage  at  Dumfries  is  meant,  but  that  is  not  prayed  for.  A  warrant  in 
terms  of  the  prayer  would  be  executed  by  removing  the  defender  to  the  middle 
of  the  road  opposite  the  pursuer's  door,  and  there  leaving  her. 

**  Again,  interdict  is  asked  to  restrain  the  defender  from  returning  to  the 
pursuer's  house.  Suppose  this  to  be  granted  and  obeyed.  The  defen£r  could 
Dring  her  action  of  adherence,  and,  as  no  misconduct  is  alleged  against  her,  it 
may  be  assumed  in  argument  that  she  would  obtain  decree  of  adherence  to  be 
followed  in  due  time  by  divorce.  So  that  the  pursuer,  because  he  had  exercised 
a  Wal  right,  fortified  by  ex  htmotheH  a  valid  judgment  of  a  competent  Court, 
might  be  divorced.  Again,  how  long  is  the  interdict  to  last?  during  the 
pursuer's  pleasure  it  is  presumed.     And  what  would  constitute  a  breach  of 
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interdict  ?  a  return  on  the  part  of  the  defender,  possibly  to  entreat  the  pursaer 
to  receive  her.  That  whicn  might  in  certain  contingencies  be  a  most  proper 
course  for  the  defender  to  adopt,  would  be  a  contempt  of  Court  punishable  oj 
imprisonment  On  the  whole  matter,  and  without  minutely  considering  the 
relevancy  of  the  averments,  the  Sheriff-Substitute  is  satisfied  that  the  arolica- 
tion  is  incompetent  and  must  be  refused.  J.  H.  O." 

The  pursuer  having  appealed  to  the  Sheriff  (G.  Napier),  he  ordered  a  reclaim- 
ing petition.  In  that  petition  the  pursuer  founded  upon  the  case  of  Webster 
V.  APIntyre  referred  to  bv  the  Sheriff-Substitute,  and  as  the  analysis  of  the 
case  was  pronounced  by  tne  Sheriff  to  be  correct,  it  may  be  well,  the  case  itself 
being  unreported,  and  not  accessible  therefore  without  some  trouble,  to  quote 
that  part  of  the  petition  referring  to  it  :— 

"  That  the  husband  does  possess  the  right  to  regulate  the  place  of  his  wife's 
residence  does  not  appear  to  be  doubtful ;  that  has  been  solemnly  decided  in 
the  case  of  Colquhoun  v.  ColquKouny  M.  App.  voce  Husband  and  Wife,  No.  6, 
March  7, 1804,  a  decision  that  has  been  referred  to  in  subsequent  cases  as 
undoubted  law;  Binger  v.  Ringer^  Jan.  15,  1840,  2  D.  307,  Lord  Moncreiff's 
opn.  p.  324  ;  JVebster  v.  Jiflntyn,  referred  to  below,  and  also  in  Mere's  Notes 
to  Stair,  i.  4. 9,  and  Fraser  on  Husband  and  Wife,  ii.  p.  869.  It  is  important  to 
notice  that  the  rubric  of  that  case  bears  that  *  a  husband  having  required  his 
wife  to  leave  his  house  without  assigning  any  reason,  the  Court  refused  to 
interpose  by  an  interdict  to  keep  her  in  possession.'  The  ground  upon  whidi 
the  majority  of  the  Jud^s  base  the  conclusion  at  which  they  arrive  is  the  right 
of  the  husband  to  exercise  undivided  control  over  his  house  and  family.  *  His 
reasons  for  discontinuing  his  present  connection  may  be  amply  satisfactpnr 
to  his  own  mind.  But  these  he  would  willingly  conceal  from  the  world, 
and  from  himself  if  he  could,  unless  he  be  driven  to  a  disagreeable  investiga- 
tion in  support  of  his  suspicions,  and  a  still  more  painful  disclosure  of  his  own 
and  his  wife's  dishonour.'  It  is  plain,  from  the  reasoning  of  the  majority  of 
^e  Judges,  that  the  right  is  one  that  does  not  re^juire  any  proof  or  even  alle- 
gation of  misconduct  on  the  wife's  nart  to  give  rise  to  it;  it  is  a  right  accruing 
to  the  husband  as  head  of  the  family,  and  it  is  thought  that  this  case  estab- 
lishes at  least  this  much,  that  if  he  choose  to  exercise  the  right,  no  court  of  law 
can  interfere  to  keep  the  wife  in  possession,  even  althou^  there  be  not  the 
slightest  suspicion  of  infidelity  or  misconduct  against  her.  But  the  remedy 
asked  in  the  present  case  is,  as  remarked  by  the  Sheriff-Substitute,  of  a  some- 
what different  character.  The  husband  is  the  party  who  comes  into  Court 
here,  and  asks  warrant  to  put  into  execution  the  right  of  removid  which 
it  is  submitted  he  undoubtedly  possesses.  This  application  is  said  by 
the  Sheriff-Substitute  to  be  unprecedented ;  and  in  the  case  of  JFebiter  v. 
WIntyre  (June  30,  1820.  Hume  Sess.  Papers,  Summer  1820,  No.  26),  refened 
to  at  the  discussion,  he  ooserves  that  no  such  warrant  as  is  here  craved  was 
granted.  It  is  submitted  that  although  there  is  not  any  record  that  such  a 
warrant  was  granted,  yet  the  interlocutors  pronounced  by  the  Sheriffs  and 
Lord  Ordinary,  and  affirmed  by  the  Court,  take  it  for  granted  that  the  next 
step  in  the  procedure  must  be  to  grant  such  a  warrant,  and  if  not  in  terms,  yet 
by  necessary  implication,  justify  the  competency  of  the  present  application. 
In  that  case  a  nusband,  who  was  living  apart  from  his  wife,  applied  to  the 
Sheriff  for  a  summary  warrant  to  remove  her  from  a  house  that  had  descended 
to  her  as  her  father's  only  child,  in  which  she  had  taken  up  her  residence.  He 
supported  his  application  by  pleading  that  the  jut  mariti  gave  him  a  right  to 
the  possession  of  this  house,  and  his  position  as  husband  a  right  to  regulate  the 

Slace  of  his  wife's  residence.  The  Sheriff-Substitute  affirm^  these  rights  by 
le  findings  of  his  interlocutor,  ordained  possession  to  be  given  to  the  husban^ 
and  appointed  a  state  of  the  subjects  to  be  lodged,  that  he  might  fix  a  suitable 
aliment  for  the  wife.  This  intenocator  was  affirmed  on  appe^  by  the  Sheriff- 
Depute.  The  Lord  Ordinary  (Lord  Cringletie),  on  appeal  to  the  (3onrt  of 
Session,  in  reroect  of  the  amount  of  aliment  offered  by  the  husband,  i^mitted 
*  to  the  Sheriff  to  proceed  in  the  cause^  and  to  see  the  said  aliment  secured  to 
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the  complainer  before  decerning  in  the  removing.'  Thereby,  it  is  eubmitted, 
plainly  implying  that  so  soon  as  the  aliment  was  secured,  the  Slieiilf  must 
necessarilv  proceed  to  grant  warrant  lor  the  removal  of  the  wife.  In  his  note 
his  Lordsnip  adds :  '  The  Lonl  Ordinary  thought  it  more  decorous  that  Mr. 
M'Intyre  should  apply  to  the  Sheriff  for  obtaining  possession  than  that  he  should 
take  it  by  his  own  authority,  which  the  Lord  OiSinary  thinks  Mr.  M'lntyre  was 
entitled  to  do ;  and  the  Sheriff,  considering  that,  since  the  husband  claimed  the 
warrant  of  the  law,  he  was  entitled  to  withhold  it  unless  he  saw  the  lady  suit- 
ably provided,  declined  to  interfere  until  he  saw  a  proper  alimentary  provision 
settled  on  her.  ...  If '  the  Lord  Ordinary  '  had  remitted  to  the  Shenff  to  dis- 
miss the  process,  he  sees  no  law  that  could  prevent  Mr.  M^Intyre  from  taking 
possession  of  the  house  in  which  his  wife  lives,  and  doing  therein  what  he 
chooses ;  and  he  thinks  this  better  than  to  leave  Mr.  M'lntyre  to  take  the  law 
into  his  own  hand.'  A  reclaiming  petition  against  this  interlocutor,  wherein 
the  wife  urged  that  it  was  an  entirely  anomalous  procedure  for  a  court  of  law 
to  interl'ere  iu  domestic  quarreln,  and  that  there  never  had  been  an  instance  of 
a  husband  prevailing  upon  a  court  of  justice  to  send  its  officers  to  turn  a  wife 
out  of  doors,  was  refused.  It  is  thought  that  the  course  of  procedure  nan*ated 
is  a  complete  precedent  for  the  present  application  :  the  process  was  in  that 
case  sent  back  to  the  Sheriff  to  see  the  aliment  secured,  and  then,  as  seems  to 
be  a  necessary  inference  from  the  terms  of  Lord  Cringletie's  judgment,  he  was 
to  order  removal  by  a  summary  warmnt.  In  the  present  case  the  pursuer  offers 
to  find  caution  for  the  punctual  payment  of  what  is,  for  a  person  in  his  rank 
of  life,  an  ample  alimentary  provision,  and  to  secure  a  house  suitable  for  her 
residence;  that  being  secured,  does  it  not  necessarily  follow  that  warrant 
should  be  granted  as  Here  craved  ?'' 

It  was  also  urged  that  a  court  of  law  would  always  assist  a  party  to  vindi- 
cate an  undoubted  right,  and  that  the  jurisdiction  of  the  Sheriff  was  large 
enough  to  deal  with  this  case,  the  question  really  being  of  the  same  nature  as 
an  application  for  sunmiary  removal  of  some  intruder  upon  lands  who  has  no 
title  of  possession  to  show.  To  say  that  the  order  for  removal  would  lay  the 
foundation  of  an  action  for  adherence,  to  be  followed  by  a  divorce,  was  no  good 
answer  to  the  application,  for  the  Judges  that  decided  the  case  of  Colquhoun 
contemplated  distinctly  that  that  was  the  necessary  result  of  such  an  exercise 
of  the  nusband's  power,  and  yet  affirmed  that  his  power  was  undoubted. 

The  Sheriff  pronounced  the  following  interlocutor: — 

"  Edinburgh,  7th  November  1878. — The  Sheriff  having  considered  the  pur- 
suer's appeal,  together  with  reclaiming  petition  and  whole  process,  recalls  the 
interlocutor  appealed  against ;  and,  in  respect  that  the  defender  has  not  entered 
appearance,  grants  the  prayer  of  the  petition,  and  decerns,  but  subject  to  the 
condition  of  the  pursuer,  before  extract,  finding  caution,  to  the  satisfaction  of  the 
Shehff-Clerk,  for  the  due  implement  of  the  offers  made  by  him  in  that  petition, 

•'  G.  Napieb. 

''  Note.—ln  the  interlocutor  appealed  against  the  Sheriff-Substitute  has  dis- 
missed the  action  in  general  terms,  but  I  ixifer  from  his  note  that  it  was  as  being 
'incompetent'  that  he  dismissed  it.  It  appears  to  me,  however,  that  the 
Sheriff-Substitute  having,  as  stated  in  his  note,  specially  heard  the  pursuer's 
procurator  on  the  Question  of  comnetency  before  granting  warrant  to  cite,  and 
having,  after  such  nearing,  granted,  without  reservation  of  any  kind,  a  warrant 
for  citation  in  the  statutory  form,  under  the  statutory  certification  in  the  case 
of  the  defender  not  only  entering  appearance,  and  the  vndALcia  having  expired 
"vt^thout  such  appearance  being  entered,  and  a  motion  then  made  by  the  pursuer 
for  decree  in  terms  of  the  prayer  of  the  petition,  the  Sheriff-Substitute  was  not 
entitled  to  refuse  that  motion,  and  dismiss  the  action  as  incompetent  or  other- 
^inse  ;  and  under  section  14  of  the  recent  Sheriff  Court  (Scotland)  Act,  1876, 
and  the  imperative  word  '  shall'  there  used,  had  then  no  alternative  but  to 
'grant  decree  in  absence  in  common  form  in  terms  of  the  prayer  of  the  peti- 
^on,'  subject  only  to  the  caution,  there  offered  by  the  pursuer,  being  found 
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either  before  decree  or  before  extract.  If  such  decree  had  been  so  granted,  of 
course  there  would  have  been  no  appeal  by  the  pursuer,  and  whatever  my  own 
opinion  might  be,,  I  could  not  have  interfered ;  so  that  if  m^  own  opinion  had 
been  against  the  competency,  there  might  be  room  for  question  whether  I  was 
now  entitled  to  act  upon  it,  or  do  more  than  recall  tne  Sheriff-Substitute's 
interlocutor,  and  instruct  him  to  pronounce  one  in  conformity  with  the  above- 
mentioned  section  14.  My  own  opinion,  however,  is  very  decided  in  favour  of 
the  competency  of  the  petition  on  the  authorities  referred  to  in  Fraser  on  '  Hus- 
band and  Wife/  2nd  ed.  vol.  ii  pp.  869-872  ;  and  with  regard  to  the  unreported 
case  of  Webster  or  M^Intyre  v.  iPIntyrty  30th  June  1820,  there  mentioned  as 
appearing  from  Baron  Hume's  Session  Papers,  and  what  the  Sheriff-Substitute 
states  as  the  result  of  his  examination  of  these  papers,  that  he  '  has  found  that 
no  warrant  such  as  prated  for  was  there  ^nted.  I  too  have  examined  these 
papers,  which  consist  simply  of  a  reclaiming  petition  by  the  wife  (Mrs.  M'ln- 
tyre)  against  an  Inner  House  interlocutor  adhering  to  the  interlocutor  of  Lord 
Oringletie,  Ordinary,  in  what  she  herself  describes  as  an  advocation  of  a  sum- 
mary removing  agsonst  her  before  the  Sheriff,  at  the  instance  of  her  husband, 
from  a  house  to  which  she  had  recently  succeeded  through  the  death  of  her 
father  intestate,  and  the  only  writing  thereon  is  the  word  '  refuse,'  and  the 
date  '  30th  June  1820,'  Imown  or  presumed  to  be  in  the  handwriting  of  Baron 
Hume.  But  although  it  appears  to  be  true,  as  admitted  by  the  present  pur- 
suer in  his  own  reclaiming  petition,  that  there  is  no  record  (and  indeed  the 
proceedings  had  not  at  that  date  gone  the  length)  of  such  a  warrant  being 
granted,  I  quite  concur  in  his  observation  there  made  (p.  6),  that  the  interlo- 
cutor pronounced  by  the  Sheriff  and  Lord  Ordinary,  as  affirmed  by  the  Courts 
take  for  granted  that  the  next  step  in  the  procedure  must  be  to  grant  such  a 
warrant,  or  one  similar  in  principle  to  wnat  is  now  craved.  I  concur  also, 
generally,  in  the  narrative  which  the  pursuer  gives  of  the  proceedings  in  that 
case,  as  appearing  lix)m  Mrs.  M'lntyre's  above-mentioned  reclaiming  petition, 
and  in  the  inference  to  be  drawn  from  them  as  implving  the  undoubted  recog- 
nition of  the  competency  of  such  an  application  as  the  present  Indeed,  Lorn 
Oringletie,  in  a  note  to  iiis  interlocutor  affirmed  by  the  Oourt>,  after  remarking 
that  *  he'  (the  husband)  '  could  take  her'  (his  wife; '  by  Uie  shoulders  and  torn 
her  out,'  proceeds  to  sav  that  '  the  Lord  Ordinary  thought  it  more  decorous 
that  Mr.  M^Intyre  should  apply  to  the  Sheriff'  rather  than  take  the  law  into 
his  own  hands,  and  that  this  also  gave  the  advantage  to  the  wife,  of  the  Sheri£^ 
when  thus  applied  to  by  the  husband,  being  entitled  to  see  that  proper  provi- 
sion was  secured  to  her  before  granting  the  warrant  of  the  law.  Such  also  are  my 
views  as  regards  the  present  case,  and  I  consider  it  unnecessary,  especially  in  an 
undefended  case,  to  go  into  a  discussion  upon  any  of  the  ulterior  speculations 
or  hypothetical  questions  adverted  to  by  the  Sheriff-Substitute  in  his  note  as 
possible  to  result  from  the  granting  the  prayer  of  the  petition,  as  I  have  done, 
subject  to  the  offered  caution  being  found  before  extract.  G.  N." 

Tj  the  execution  of  this  judgment  the  defender  offered  no  opposition,  and 
auietly  left  her  husband's  house.  The  law  applicable  to  the  case  was  not, 
therefore,  subjected  to  the  consideration  of  the  supreme  Oourt  The  arguments 
hinc  inde  in  cases  of  the  kind,  which  fortunately  are  not  of  very  frequent  occur- 
rence, are  fuUy  and  clearly  raised  in  the  discussion  of  the  case  in  the  Sheriff 
Court.  The  question  is  certainly  an  interesting  one,  and  raises  man  v  con- 
siderations of  ^reat  difficulty.  An  exposition  of  the  law  on  the  subject  by  the 
Court  of  Session  would  have  been  highly  instructive  :  whether  the  Court  at 
the  present  day  have  carried  the  law  or  the  cases  of  Colquhoun  and  Webster, 
in  a  defended  action,  to  the  length  of  summarily  removing  the  wife  from  her  hus- 
band's house,  and  interdictiug  her  from  returning  thereto,  is  perhaps  doubtful. 
The  authority  of  the  present  case  is  considerably  reduced  by  the  fact  that  the 
judgment  was  an  ex  parte  judgment,  and  that  the  learned  Sheriffs  differad  in 
opinion.  It  may,  at  all  events^  serve  as  a  record  of  the  earlier  case  of  Webster, 
which  is  not  reported  in  the  Books. 
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SHERIFF  COURT  OF  LANARKSHIRE, 
Sheriff  Lees. 

CUHHING  V,  DUNCAN. 

Sheriff  Court  Act  of  1876,  sec.  14 — Reponing,— The  pursuer  of  this  action  sought 
delivery  of  a  deposit  receipt  for  £100,  or,  failing  its  delivery,  for  decree  for  the 
contents.  The  defender  did  not  enter  appearance,  and,  having  been  held  as 
confessed,  was  ordained  to  deliver  the  receipt  within  two  days.  She  did  not  do 
80,  and  decree  was  then  pronounced  against  her  for  £100.  Within  seven  days 
of  the  second  decree  she  applied  to  be  reponed  under  subsection  1  of  section  14 
of  the  recent  Sheriff  Court  Act. 

The  Sheriff  pronounced  the  following  interlocutor  : — 

"  Gkugow,  Sth  August  1*878. — Having  heard  parties*  procurators  on  the  motion 
for  the  defender,  No.  2  of  process,  finds  that  the  motion  as  frained  is  incom- 
petent, refuses  it,  and  appoints  the  consigned  money  to  be  repaid  to  the  de- 
fender. J.  M.  Lees. 

"  ^ote.— From  the  statement  submitted  on  behalf  of  the  defender  it  is  plain 

•  that  her  case  is  one  in  which  reponing  ought  to  be  allowed,  but  it  must  be 

granted  in  proper  form.    She  has  applied  under  the  first  subsection  of  the  14th 

section  of  the  Act  of  1876,  and  the  question  is,  Is  it  competent  for  her  to 

apply  now  under  that  section  ?    It  appears  to  me  she  cannot. 

'*  tinder  that  subsection,  where  a  decree  has  passed  in  absence,  the  defender 
may  within  seven  days  consign  £2,  lodge  his  defences,  and  move  to  be  reponed. 
If  the  application  is  duly  made  the  motion  must  be  granted.  The  statute 
directs  that '  when  this  motion  is  made  the  Sheriff  shall  pronounce  an  inter- 
locutor recalling  the  decree  in  absence,'  etc  But  it  apparently  contemplated 
that  such  a  motion  may  be  made  unduly,  and  therefore  refused ;  for  it  goes  on 
to  prescribe  that '  until  the  motion  for  the  riecall  of  the  decree  in  absence  has 
•been  disposed  of,  the  decree  shall  not  be  extracted,'  implying  that  in  some 
cases  the  decree  in  absence  may  be  extracted  as  soon  as  the  motion  to  be 
reponed  is  disposed  of,  and  of  course  it  can  only  be  extracted  if  the  decree  is 
lefused.    The  words  of  the  preceding  clause  justify  the  same  inference. 

"  The  second  subsection  allows  the  appb' cation  to  be  reponed  to  be  made  at 
any  time,  even  after  the  decree  is  extracted,  but  the  procedure  is  somewhat 
different  (1)  The  defender  must  show  c>ause ;  he  must  present  a  written 
explanation,  supported  by  any  documentary  evidence  he  can  in  support  of  it ; 
(2)  he  must  consign  the  sum  of  £5,  not  £2  \  (3)  the  decree  may,  not  must,  be 
recalled ;  (4)  it  can  only  be  recalled  so  far  as  not  implemented  ;  (5)  the  Sheriff 
may  pronounce  such  order  as  is  expedient  and  suitable  to  the  circumstances, 
and  not  merely  repone  or  refuse  to  repone ;  (6)  the  pursuer  may  get  much 
more  of  his  expenses  paid  than  under  the  first  subsection. 

"  It  is  thus  clear  that  where  the  defender  has  allowed  the  seven  days  of  grace 
to  pass  unused,  the  Legislature  intend  quite  a  different  and  much  more  stringent 
course  of  procedure  to  be  followed. 

**  In  this  action  the  pursuer  asks  for  delivery  of  an  interest  receipt,  or  failing 
its  delivery,  then  for  payment  of  the  sum  of  £\QOj  with  interest.  The  defender 
failed  to  enter  a  notice  of  appearance,  and  accordingly,  as  no  defences  were 
stated  for  her,  she  was  on  Sth  July  held  as  confessed,  and  ordained  within  two 
days  after  intimation  of  the  judgment  to  deliver  the  receipt  to  the  pursuer  ;  in 
other  words,  she  was  held  confessed  that  she  had  it  an«l  without  right.  She 
failed  to  give  it  up,  and  on  17th  July  decree  issued  for  ;C100,  interest,  and 
expenses.  On  24th  July  she  has  applied  to  be  reponed  under  the  first  sub- 
section, and  has  consigned  £2,  and  lodged  her  defences.  The  pursuer  opposes 
this  application  as  made  under  the  wrong  subsection. 

^*  Tne  interlocutor  she  asks  to  he  reponed  against  is  that  of  17th  July ;  but 
supposing  I  reponed  her  against  it,  unless  I  recalled  the  decree  of  8th  July, 
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her  j^osition  would  be  no  better,  for  I  would  then  have  of  new  to  appoint  her 
within  two  days  to  deliver  the  receipt  to  the  pursuer,  and  my  interlocutor 
would  under  subsection  4  be  final  and  not  subject  to  review.  What  she  wishes 
to  be  reponed  against  is  the  interlocutor  of  8th  July,  and  if  it  ia  recalled,  all 
subsequent  interlocutors  as  based  on  it  would  &11  and  have  to  be  recalled. 
Now,  I  can  well  understand  that  where  a  person  had  some  article  of  another'sL 
he  might  prefer  to  return  it  rather  than  pay  the  fancy  value  put  on  it ;  and 
in  such  a  case  I  should  not  hesitate  to  recall  the  interlocutor  enforcing  the 
alternative  conclusion.    But  that  is  not  what  the  defender  wishes  here. 

'*  It  is  urged  for  her  that  the  two  interlocutors  are  to  be  read  together,  and 
that  the  seven  days  run  from  the  last'one.  This  is  a  specious  azgument,  but  it 
will  not  bear  scrutiny. 

"  Every  Sheriff-Suostitute  almost  is  familiar  with  cases  which  involve  a  great 
deal  of  procedure  before  the  final  decree  can  be  given— e.^.  diligence  in  securi^, 
acquisition  of  property  under  a  Municipal  Act,  procedure  for  interdict  or 
renovation  imder  the  Riblic  Health  Act,  enforcement  of  the  mutual  obligations 
of  landlord  and  tenant,  and  the  like.  Is  it  to  be  said  that  a  person  called  as 
defender  could  demand  to  be  reponed  at  any  time  within  seven  days  of  the 
final  interlocutor.  Take,  for  example,  an  application  to  find  that  a  subject  ia 
dangerous,  or  is  injurious  to  the  pursuer,  and  for  warrant  to  have  it  put  right 
at  the  defender's  expense.  He  enters  no  appearance.  A  remit  is  made  to  a 
person  of  skill  to  report.  His  report  is  made.  Warrant  to  have  the  necessarv 
structural  alterations  is  granted.  They  are  made.  The  accounts  are  renderej^ 
approved  of,  and  decree  for  their  amount,  with  expenses,  pronounced.  Within 
seven  days  the  defender  lodj^es  his  defences,  pleading  no  title  to  sue,  all 
parties  not  called,  error  in  the  instance,  no  jurisdiction,  bar  by  personal  excep- 
tion, etc,  consigns  £2,  and  demands  to  be  reponed.  Can  it  be  contended  that 
that  is  what  the  statute  meant.  It  seems  to  me  that  the  statute  meant  the 
defender  to  be  foreclosed  from  all  such  defences.  At  each  step  I  have  men- 
tioned he  could  appear  without  being  reponed,  e.g.  to  criticise  the  accountSi 
object  to  the  sufficiency  of  the  report,  and  so  on.  But  so  far  as  his  defences  on 
the  merits  are  concerned,  these,  I  apprehend,  can  be  entertained  only  if  he  be 
reponed  under  the  second  subsection.  Take  it,  again,  that  a  landlord  has  brought 
a  seque8tration  in  security  and  for  payment.  Within  seven  days  after  the 
decree  for  the  final  quarter's  rent  the  tenant  demands  to  be  reponed.  On  the 
argument  uived  for  the  present  defender,  the  tenant  could  not  be  refused,  and 
all  the  interlocutors  must  fall,  and  yet  seven  of  them  may  have  been  imple* 
mented.  Surely  it  is  plain  that  the  application  must  be  made  under  the  second 
subsection,  that  so  the  Sheriff  may  under  the  wider  powers  there  given  him  do 
what  is  just 

*'  Indeed,  the  argument  is  self-destructive ;  for  if  a  defender  can  lie  by  and 
claim  to  be  reponed  within  seven  days  of  the  final  interlocutor,  it  would 
follow  that  if  ne  appeared  at  the  time  of  pronouncing  the  interlocutor  no 
reponing  would  be  necessary  against  any  earlier  interlocutors. 

"  In  truth,  it  is  very  manifest  that  what  the  first  subsection  of  the  statute  con- 
templated was  reponing  a  defender  against  his  fsdlure  to  lodge  defences,  for  it 
directs  that  the  defences  are  to  be  aUowed  to  be  received,  while  the  second  sub- 
section covers,  under  its  breadth  of  procedure,  such  a  case  as  the  present. 

«J.  M.  L." 

The  judgment  was  acquiesced  in. 

A  cU'—MacdonctiUL'^^^AU, — Frame, 


SHERIFF  COURT  OF  PERTHSHIRE. 
Sheriff  Babclat. 

APPEAL  IN  U'KBNZIE'S  SEQUESTRATED  ESTATE.— Jun«  1878. 

Semusttated  estate — Banking — Provisione  of  marriage  contract, — A  wide 
to  whom  an  annuity  was  provided  by  antenuptial  contract  had  her  anntut 
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yalaedy  and  claimed  a  ranking  on  her  huftband'fl  sequestrated  estate  for  the 
ascertained  Talae.  The  trustee  admitted  the  claim,  but  only  under  deduction 
of  the  value  of  the  household  furniture  taken  possession  by  her  imder  a 
clause  in  the  marriage  contract.  The  widow  appealed  against  the  deduction, 
and  the  following  judgment  was  pronounced  : — 

*'  Having  heard  parties'  procurators,  and  made  avizandum  with  the  procedure 
and  debate :  Finds — Fir$t,  That  the  appellant,  Mrs.  Alice  Hope  or  M^Kenzie, 
is  the  widow  of  William  M'Kenzie,  the  bankrupt,  who  died  on  the  16th  day  of 
April  1877.  Second,  By  antenuptial  contract  oetween  the  parties  on  the  8th 
and  9th  July  1800  the  appellant  was  provided  with  an  annuity  on  survivorship ; 
and,  further,  it  was  set  forth  that  tne  said  William  M'Kenzie  '  thereby  pro- 
vided, assigned,  conveyed,  and  made  over  to  and  in  favour  of  the  said  Alice 
Hope,  in  tne  event  of  her  surviving  him,  the  whole  household  furniture  and 
nlenishin^,  bed  and  table  linen,  wines,  books,  pictures,  and  trinkets  that  mieht 
oe  belonging  to  him  at  the  time  of  his  death,  to  be  used  and  disposed  of  by  ner 
(the  appellant)  as  her  own  absolute  property.'  Third,  The  spouses  occupied 
the  farmhouse  of  Unthank  during  the  existence  of  the  marriage,  and  the  house- 
hold furniture  and  plenishing,  the  property  of  the  husband,  were  situated  in 
said  house,  and  were  there  at  the  time  of  his  death.  Fourihy  The  appellant 
removed  horn  Unthank  to  Dundee  in  August  1877,  and  at  same  time  removed 
the  furniture  and  plenishing  to  her  house  there.  Fifihy  The  estates  of  the 
deceased  were  sequestrated  on  23rd  October  1877,  the  mst  deliverance  bearing 
date  26th  September  that  year.  Sixth,  The  appellant  claimed  to  be  ranked 
for  the  ascertained  value  of  her  annuity,  which  the  respondent,  as  trustee,  has 
agreed  to  admit  and  rank,  subject,  however,  to  the  deduction  of  the  value  of 
the  said  furniture  and  pleni^ing  of  which  she  had  obtained  possession.  In 
law  finds  that  the  conveyance  of  the  furniture  and  plenishing,  never  havii^ 
been  legally  completed  before  the  sequestration  of  the  estates  of  the  deceasec^ 
cannot,  in  a  question  with  creditors,  g^ve  the  appellant  any  ri^ht  to  the  same, 
and  therefore  the  trustee  has  done  right  in  so  far  compensating  the  ranking 
of  the  value  of  the  annuity  with  the  value  of  the  furniture  and  plenishing. 
With  this  finding  in  law  continues  the  case  that  the  parties  may  adjust  the 
details  of  the  ranking,  so  that  a  final  judgment  on  the  appeal  may  be  given. 

"  Hugh  Babclat. 

"  Note, — The  law  appears  fixed  by  a  long  series  of  decided  cases :  13th  June 
1848,  CampbeU  v.  Stewart,  20  Jurist,  468  ;  25th  December  1851,  Darling,  24 
Jurist,  139 ;  20th  December  1850,  Brown  v.  Fleming,  23  Jurist,  176.  The 
appellant  cited  27th  July  1763,  Fell  v.  Jameton,  Morison,  8853.  But  this  was 
a  special  case  as  to  the  effect  of  an  assignation  to  a  third  party,  not  intimated 
until  after  bankruptcy,  and  the  Court  reserved  the  question  of  the  interest  of 
the  creditors  challenging  the  assignation.  The  appellant s  solicitor  also  cited 
Young  v.  Loudoun,  17  D.  998,  26th  June  1855.  In  that  case  the  property  of 
the  furniture  was  never  in  the  husband,  but  was  a  gift  by  an  aunt  to  tne  wife, 
excluding  her  husband's  jim  mariti.** 

AcL—Whyte. AlL-^MitchM, 

The  decision  was  acquiesced  in,  and  parties  a^usted  their  claims  and  rank- 
ing by  joint  minute. 

SMALL  DEBT  SHERIFF  COURT  OF  PERTH. 
Sheriff  Babolat. 

WIBB  «.  M^VKAT. 

7)amage--Outtody  of  animals. — The  facta  of  this  case  are  fully  set  forth  i& 
the  following  interlocutor  : — 

** Perth,  2bth  October  1878.— The  claim  is  for  £l,  being  loss  and  damage 
sustained  by  the  pursuer  in  consequence  of  a  cat  belon^g  to  the  defender 
having  kUled  a  carrier-pigeon  belonging  to  the  pursuer  m  the  neighbourhood 
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•/  his  premises  on  ot  about  the  18th  of  Aimist  last,  whereby  he  haa  lost  at 
least  tne  stun  claimed,  and  for  which  the  defender  is  responsible  in  respect  of 
the  natural  disposition  or  propensity  of  cats  to  kill  birds,  and  the  defender's 
£ulure  to  keep  the  animal  properly  enclosed  or  secured.  The  defender  denied 
that  the  pursuer's  carrier-pigeon  was  killed  by  the  defender's  cat.  Many  witnesses 
were  examined  on  the  ownership  of  the  culprit  cat.  Though  the  residences  of 
the  parties  seem  to  be  surrounded  by  a  colony  of  cats,  the  Sheriff  was  satisfied 
that  the  defender's  cat  was  the  true  offender.  But  the  relevancy  of  the  claim  was 
ably  contended  on  both  sides.  There  is  no  precise  authonty  on  the  point. 
The  pursuer  has  suffered  a  loss,  but  the  defender  has  made  no  gain  in  con- 
sequence, and  therefore  the  principle  of  equity  which  forbids  one  to  make 
profit  by  another's  loss  has  no  place  here,  neither  can  the  claim  be  sustained 
on  mere  ownership.  There  must  be  some  ctUpa.  Many  accidents,  some  even 
fatal,  arise  from  property,  but  there  must  be  some  evidence  of  culpa  on  the 
part  of  the  proprietor  to  render  him  liable  for  the  consequences.  It  was  quite 
legitimate  for  the  pursuer  to  keep  a  pigeon,  but  just  as  much  so  for  the  de- 
fender to  keep  a  cat.  The  latter  is  more  a  domestic  animal  than  the  pursuer's 
bird.  But  there  are  no  obligations  on  the  owner  of  a  cat  to  restrain  it  to  the 
house.  The  pursuer's  plea  is  that  the  natural  instinct  of  the  feline  race  is  to 
prey  upon  birds  as  well  as  mice.  So  it  was  argued  that  the  owner  of  a  cat 
should  prevent  the  possibility  of  its  coming  into  contact  with  its  favourite 
aport.  But  it  is  equally  true  that  the  owner  of  a  bird  should  exercise  similar 
caution  to  prevent  its  coming  within  the  range  of  a  hostile  race.  If  the  de- 
fender's cat  had  trespassed  into  the  pursuer's  house  or  aviary  where  the  bird 
was  secured,  there  might  be  ground  to  find  the  owner  of  the  cat  liable  for  the 
conseauences  of  its  being  at  latge.  With  parity  of  reason  had  the  -bird  in- 
truded itself  on  the  territory  of  the  cat  and  there  been  slain,  there  could  have 
been  no  recourse,  because  the  owner  of  the  bird  should  have  prevented  its 
escape.  In  the  present  case  it  appears  that  both  the  q^uadniped  and  the  winged 
animal  were  in  trespass.  Both  were  on  neutral  territory,  being  a  green  of  a 
neighbouring  propnetor.  It  was  the  duty  of  the  pnisuer  to  take  the  guaidian- 
ahip  of  his  bird  said  to  be  so  valuable,  and  thereiore  both  owners  are  in  equal 
blame,  and  the  case  must  be  viewed  as  arising  from  natural  law,  for  which 
neither  owner  without  culpa  can  be  answerable.  The  defender  having  at  Qiat 
not  sympathized  with  the  loss  of  the  pursuer,  but  rather  put  him  at  defiance, 
and  forced  him  to  prove  that  it  was  the  defender's  cat  who  slew  his  bird,  the 
defender  will  be  assoilzied,  but  without  costs.  H.  B." 

Aa.—MiUh€U. Alt.'-Dow. 


SHERIFF  COURT  OF  FIFE. 
Sheriff  Cbichton. 

HOMl  RIGG  V.  EDDB. 

Objection  to  charges  made  by  a  procurator  xoho  held  a  commission  as  a  Sheriff 
Clerk-Depute  sustained. — In  this  case  the  defender  was  found  liable  in  expenses 
subject  to  modification.  He  objected  to  the  whole  charges  in  the  pursuer's 
account  of  expenses,  except  outlays,  in  respect  that  the  pursuer's  procurator 
was  a  Sheriff  Clerk-Depute.  Sheriff  Crichton  sustained  the  objection,  and 
pronounced  the  foUowing  interlocutor : — 

'*  Edinburgh,  Ibth  November  1878.>-The  Sheriff  haying  heaxd  parties' pxo- 
curators,  and  considered  the  note  of  objectionB  for  the  defender,  No.  21  of 
process,  together  with  the  answers  thereto,  No.  22  of  process.  In  respect  the 
pursuer's  procurator  held  during  the  period  from  13th  November  1877  to  8ih 
August  1878  a  commission  as  Depute  Sheriff  Clerk  of  the  county  of  Fife,  and 
as  such  was  not  entitled  directly  or  indirectly  to  act  as  a  procurator  before  tiie 
Sheriff  Court  of  the  said  county :  Sustains  the  said  objections  to  the  extent  of 
j621,  15s.  6d.,  being  the  charges  in  said  account  other  than  outlays,  quoad  ultra 
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repels  the  said  objections  and  approves  of  the  report  by  the  auditor  :  Finds 
that,  after  deduction  of  the  said  sum,  the  pursuer's  account,  including  the  fees 
paid  to  reporters,  amounts  to  £22,  3s.  4d. :  Finds  that  the  sum  of  j£22,  38.  4d. 
IS,  in  terms  of  the  interlocutor  of  29th  July  1878,  subject  to  modification, 
modifies  the  said  sum  to  j£ll,  3s.  4d.,  and  decerns  against  the  defender  for  pay- 
ment to  the  pursuer  of  the  said  sum  of  £11,  3s.  4d. 

"James  Arthur  Crichton. 

^^Note, — The  defender  objected  to  all  the  charges,  except  outlays  in  the  pur- 
suer's account  of  expenses,  on  the  ground  that  the  pursuer's  procurator,  Mr. 
Osborne,  held  a  commission  as  Shenff  Clerk-Depute  for  the  county  of  Fife.  It 
was  admitted  that  on  7th  December  1877,  which  was  previous  to  the  date  of 
raising  this  action,  the  Sherifii  Clerk  granted  a  commission  in  favour  of  Mr. 
Osborne  to  be  one  of  his  Sheriff  Clerk-Deputes  for  the  county  of  Fife.  This^ 
commission  was  not  withdrawn  until  the  28th  October  1878.  It  was  stated  by 
the  pursuer  that  Mr.  Osbonie  had  by  virtue  of  this  commission  signed  one  or 
two  minor  writs  presented  to  him  when  tlie  Sheriff  Clerk  and  his  ordinary 
Depute  were  absent  at  Perth  Circuit  in  September  1877,  but  that  he  had  not 
in  any  way  acted  as  Sheriff  Clerk-Depute  in  connection  with  the  present  case, 
nor  since  that  time.    The  Sheriff  sees  no  reason  to  doubt  this  statement. 

"  It  was  aigued  that  as  Mr.  Osborne's  appointment  was  only  an  honorary 
one,  the  Act  of  Sederunt  of  1783,  and  the  autnorities  referred  to  in  the  note  of 
objections,  were  not  applicable.  Looking  to  the  terms  of  the  Act  of  Sederunt, 
and  the  opinions  of  the  Court  with  reference  thereto  in  the  authorities  quoted, 
the  Sheriff  feels  constrained  to  give  effect  to  the  defender's  objection. 

"The  Sheriff  has  also  made  a  considerable  modification  on  the  pursuer's 
account,  because  he  thinks  that  the  large  amount  of  expenses  connected  with 
the  reports  was  mainly  caused  bv  the  inaccuracy  of  Mr.  Landale's  plan.  No.  7 
of  process,  produced  and  founded  on  by  the  pursuer.  «f.  A.  C." 


DUNDEE  SHERIFF  DEBTS  RECOVERY  COURT. 
SheriffB  Chstnb  and  Heriot. 

CHALMERS  AND  DEWAR  V,   HENDERSON. 

Deftte  Recovery  Act,  sec.  2 — Competency. — This  was  a  complaint  under  the 
Debts  Recovery  Act,  concluding  for  ^13,  9s.  9d.,  as  per  an  account  prefixed. 
The  account  gave  details  of  goods  famished  by  pursuers  to  defender  to  the 
amount  of  £bl,  128.  9d.,  and  the  sum  sued  for  was  brought  out  by  crediting 
the  defender  with-a  contra  account  of  £38,  3s. 

The  defender  stating  that  his  contra  account  was  largely  understated,  and 
that  on  an  adjustment  of  accoimts  the  balance  was  in  liis  favour,  pleaded  that 
the  action  was  incompetent  under  the  Debts  Recoverv  Act 

Sheriff  Cheyne  on  6th  November  1878  sustained  uie  plea  of  incompetency 
and  dismissed  the  action,  adding  the  following : — 

"  Note. — I  have  come  to  think  that  the  objection  which  the  defender  takes 
to  the  competency,  and  which  is  not  only  an  important  but  also,  so  far  as  I 
have  been  able  to  discover,  a  novel  one,  is  well  founded.  The  question  to  be 
determined  simply  is,  What  is  the  value  of  the  debt  at  issue  in  this  action  7 
Is  it  the  sum  concluded  for,  being  the  balance  after  crediting  a  contra  account, 
or  is  it  the  amount  of  the  nursuers'  accounts  irrespective  of  the  contra  account  r 
Now,  had  the  fumishingB  oeen  disputed  (and  in  dealing  with  the  question  of 
competency  it  can  make  no  difference  that  they  are  not  disputed),  what  the 
pursuers  would  have  required  to  prove  would  have  been  that  they  had  supplied 
the  defender  with  goods  to  the  value  of  j^l,  12s.  9d.  It  therefore  seems  to 
me  that,  although  I  am  asked  to  give  a  decree  for  only  £13,  9s.  9d.,  the 
difference  being  extingiiished  by  the  contra  account,  '  the  debt '  which  forms 
the  subject  of  this  action  is  really  and  truly  the  sum  of  £51,  12s.  9d.,  and  if 
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that  is  80,  it  follows  of  coune  that  the  defender's  objection  mnst  be  Bostained. 
The  case  of  Inglis  v.  Smith  (1859, 21  D.  822),  npon  which  the  defender  founded 
strongly,  thou^^h  not  precisely  in  point,  goes,  1  think,  a  considerable  way  to 
support  the  view  which  I  have  taken,  and  which,  I  may  add  to  prevent 
possible  misconception,  does  not  impugn  the  competency  of  suing  under  the 
Debts  Recovery  Act  for  a  debt  originally  of  laiger  amount  than  £50,  but 
reduced  either  by  payments  or  by  restriction  to  that  or  a  less  sum." 

This  judgment  was  appealed  to  the  Sheriif  (Heriot),  who  on  16th  Novem- 
ber adhered  to  it,  stating  m  a  note  that,  looking  to  the  opinions  of  the  Judges 
in  the  cases  of  Inglis  v.  Smith,  and  Steven  iA  Co.  v.  Grant  (17th  October  1877, 
5  R.  19),  there  seemed  to  him  to  bo  no  room  for  doubt  on  the  point  raised. 


fLotzB  jof  (EngliBh,  Simtriaity  anb  (Eolonial  Casts. 

Railway  Ck>UTAJsrT.— Additional  works^SpecUU  Act— Deviation— Deposiied 
plans — Height  of  bridge  overpMic  road. — By  their  special  Act,  passed  in  1872, 
a  railway  company  whose  line  was  made  in  1857,  were  authorized  to  divert  a 
road  crossing  their  line  on  the  level,  and  to  cany  it  under  their  line  by 
a  bridge,  and  the  soil  of  the  diverted  road  was  to  belong  to  the  company. 
The  new  road  and  bridge  were  to  be  in  accordance  with  the  deposited 
plans  and  sections,  which  showed  a  total  height  from  the  road  to  the  rails 
on  the  bridge  of  16  feet  3  inches,  but  did  not  mention  the  height  of  the 
headway.  The  special  Act  incorporated  the  Land  Clauses  Act,  1845,  and 
the  Railway  Clauses  Act,  1845  (section  49  of  which  provides  that  all  bridges 
shall  have  a  headway  of  fifteen  feet),  and  it  provided  that  nothing  in  Sie 
special  Act  should  exempt  the  company  from  the  provisions  of  the  genial  Acts. 
It  also  gave  the  company  power  to  deviate  from  the  deposited  sections  to  the 
extent  of  five  feet  The  company  without  altering  the  levels  of  their  line  (no 
such  alteration  being  shown  on  the  deposited  plans)  made  their  bridge  of  the  pre* 
scribed  height  of  16  feet  3  inches,  but  with  a  neadway  of  only  fourteen  feet,  and 
that  partly  gained  by  canyinff  the  road  below  the  level  of  the  adjoining  land, 
so  that  at  times  it  was  flooded  from  an  open  ditch  near  the  line  and  became 
impassable.  The  evidence  showed  that  if  the  surface  of  the  road  was  raised 
one  or  two  feet,  all  serious  inconvenience  from  flooding  would  be  removed^ 
and  that  a  headway  of  twelve  or  thirteen  feet  would  be  sufficient  for  the  traffic 
of  the  district  On  an  information  at  the  relation  of  the  road  surveyors, — Hddy 
that  the  Attomey-Greneral  was  entitled  to  an  injuncUon  restraining  the  com- 
pany from  making  or  maintaining  the  bridge  with  less  headway  than  fifteen 
leet,  or  any  bridge  which,  by  reason  of  the  road  thereunder  being  of  too  low  a 
level,  might  cause  the  road  to  be  flooded. — Attomey-Oeneral  v.  ITie  Fumeu 
Railway  Company,  47  L.  J.  Rep.  Chanc  776. 

Voluntary  Wiwdino-up. — Set-off  by  contribuUmes. — In  the  winding-up  of  a 
limited  company  the  rule  which  prevents  contributories  £rom  setting  off  debts 
due  to  them  from  the  company  against  the  amount  due  from  them  for  caUs, 
applies  equally  whether  the  winding-up  be  compulsory  or  voluntary. — Obser- 
vations on  The  Brighton  Arcade  Company  v.  Dowling.  Be  JVhitehouse  4k  Co,, 
47  L.  J.  Rep.  Chanc.  801.  The  question  of  set-off  under  the  Winding-up  Acts 
considered.— Ibid, 

Cbown  Grakt. — Ovniership  of  minerals.— The  appellant  was  the  grantee,  on 
perpetual  quit-rent,  of  land  in  Griqualand  under  a  grant  made  prior  to  the 
resumption  of  sovereignty  by  Great  Britain.  The  grant  was  made  **  subject  to 
all  conditions  and  relations  as  are  already  or  may  in  future  be  fixed  referring 
to  land  granted  on  the  same  conditions :" — Eeldj  that  the  minerals  were  tiie 
property  of  the  appellant,  subject  to  the  rules  and  regulations  imposed 
by  the  Ordnance  and  Proclamation  of  1871.  fVebb  v.  OuUIm,  47  L.  J.  Rep. 
P.  C.  71.  ^ 
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aeoem  for,  217 
Farm,  Question  as  to,  being  a  Trade,  22& 
Genenl  Police  Act,  sec.  225,  Provisions  of 

as  to  what  constitutes  a  Trade,  497 
Hire,  Liability  for  Water  Rates  of  Persons 

keeping  Horses  for,  497 
Husband  and  Wife,  661 
Jurisdiction    of  SherifTs-Substitute  where 

Counties  have  been  united,  614 


Lease,  Joint,  Labilitrv  of  Lessees  under,  827 

Libel,  Newspaper,  41 

Locomotive  Act,  1861,  Question  under  as  to 

Wheels  of  Traction-E^gine,  822 
Master  and  Servant,  491,  495,  610 
Merchant  Shipping  Act,  1854,  sec  819, 

Penalty  under  the,  101 
Negligence,  Gross,  441 
Segoiiorum   gestor,   Liability   o^    acting 

gratuitously,  441 
Pawnbrokers  Act,  1862,  612 
Pledged  Property,  Competing  Title  to,  612 
Poacher,  Assault  on,  and  Deprivation  of 

Gun  of,  448 
Poor  Law  Act,  tec.  71,  Relief  under  the,  157 
Principal  and  Agent,  549 
Prison  Act,  1877,   Question  under,  as  to 

Jurisdiction,  614 
Private  Prosecutor,  498 
Railway  Clauses  Consolidation  (Scotland) 

Act,  8  and  9  Vict.  c.  88,  sec  60,  Question 

under  as  to  Fencing,  49 
Record,  Amendment  of,  under  Sheriff  Courts 

Act,  1876,  41 
Reparation,  49,  491 

Salvage,  not  ''lawful  service  and  employ- 
ment "of  a  Tug,  276 
Sequestration,  Ranking  in,  669 
Sheriff  Clerk-Depute,  right  to  practise  as 

Procurator,  670 
Sheriff  Courts  Act,  1858,  Question  under 

sec.  15,  46 
Sheriff  Courts  Act,  1876— Amendment  of 

Record  luder,  41 ;  Summary  Procedure 

under,  46 ;  Question  under  sec  48,  46 ; 

Abolitions  of  Forms  of  Process  by,  825  ; 

sec.  23,  Time  between  Pkoof  and  Debate, 

328 ;  Reponing  under  sec.  14,  667 
Sheriff,  Right  of,  to  grant  Warrant  to  break 

open  Doors,  492 
Sheriff-Substitute.  Jurisdiction  ot  where 

Counties  have  been  united,  614 
Trespass  Act,  Dav,  443 
Use  and  Wont,  Plea  of,  in  Contravention  of 

Statute,  repelled,  101 
Warrant  to  give  Possession  of  House  let 

under  Verbal  Lease,  492 
Warranty,  Judge  of  Roup  not  competent 

to  decide  question  as  to,  276 
Water  Rates.  Liability  of  certain  Penons 

for.  497 
Wild  Fowl  Preservation  Act,  498 


INDEX  TO  NAMES  OF  SHEKIFF  COUET  CASES. 


A.  B.  V.  His  Croditon.  278 

A.  1^.  B.,  886.  448,  448.  610 

Alder  k  Sons  v.  Bremner,  276 

Bametson  (Begg's  Execntor)  v,  M<Beaih, 

276 
BeU  k  Son  v.  Macbeth,  60 
Caithness  Road  Trustees  v.  Lyon,  822 
Chalmers  k  Dewar  v.  Henderson,  671 
Clouston  V.  Clouston,  46 
Commissioners  of  Old  Aberdeen  v.  Anderson 

k  Mackie,  497 
Cottrell's  Sequestration,  469 
Camming  v.  Ihincan,  667 
Dewar  v.  Thomson  k  Faranharson,  612 
Gordon  Duff  v.  G.  N.  of  S.  Railway  Co.,  49 
Gray  v.  Gray's  Execntor,  169 
Harbison  v.  RobK  888 
Harroldv.  MiUer,  168 
Home  Riggv.  Edie,  670 
Hyslop  vrHyslop,  661 
Inspector  of  Poor  of  Pa 

or  Govan,  167 
King  V.  Reid,  496 
Lanrenson  v.  Hay,  271 


r  Parish  of  Denny  v.  Do. 


Maodonald  v.  Port  Dondas  Sugar  Refining 

Co.,  107 
Macfarlane  v.  Philips,  41 
M'Laughlin  v.  Potter  k  Co.,  222 
M'Kenzie's  Sequestration,  6i68 
Manson  v.  M*PheTBon,  278 
Manson  v.  Sinclair,  489 
Millatv.  Marshall,  492 
Munro,  Petitioner,  826 
Nioolsons  v.  Thomson,  216 
Noble's  Sequestration,  45 
Procurator  JPiscal  v.  Captain  of  Clydesdale,. 

101 
Russell  V.  Walker  k  others,  826 
School  Board  of  Forgden  v.  David  Smith,  161 
Seaton  v.  Chalmers,  491 
Sellar,  Petitioner,  614 
Spences  v.  Leisk  k  Walker,  46 
l&t  k  Son  V,  Addison,  618 
Todd  V.  Hay,  498 

Tulloch's  Executor  v.  Marwick,  828 
Webb  V.  M'Feat,  669 
Webster  v,  Shiress,  445 
Woods  V.  Bums,  218 


INDEX  TO   MATTEBS  OF  ENGLISH,  AMERICAN,  AND 
COLONIAL  CASES. 


Adulteration  of  Seeds  Act,  Snlphnr-smok- 

ing,  601 
Alehouse,  Transfer  of  licence,  560 
Auctioneer,  Liability  of,  to  purchaser  for 

non-delivery,  68 
Bankrnpte'  Property  CJontract,  666 
Bill  of  Exchange— Re-exchange,  222  ;  inaol- 

yency  of  acceptor,  600 ;    acceptance  in 

writing,  602 
BUI  of  Lading,  601,  contrlust  impUed  by,  601 
Carriei^"  Paintings,"  836 ;  lUbiHty  of,  for 

passengers*  luggage,  889 
Carriers  of  anima&,  liabilitv  of,  162 
Charitable  legacy,  Legal  and  illegal  objects 

of,  168 
Charity,  "poorest  of  my  kindred,"  Cypr&, 

668 
Charter-party— Construction,  669 ;  wairanty 

of  class,  616 
Company— Promoter  of,  commission,  280 ; 

prospectus  of,  388 ;  directors  ultra  vires, 
i'  o03 ;  voting  at  meetings  of,  604 ;  payment 

of  advertisements  by  shares,  668 
Compulsory    Pilotage— Negligence,     224 ; 

continuation  of  employment  669 
Contagious  Diseases  (Animals)  Act,  166 
Contract,  fraud,  660 
Contributory  to  company,  contract  with 

promoter,  891 
Copyright,  Registration  of,  228 
Crown  grant,  672 
Debtor  and  creditor,  66 
Defamation,  privilese-jurisdiction,  890 
Dissolution  of  marnage,  66 ;  domicile,  889 
Domicile,  animus  manendi,  602 
Donatio  mortis  causa,  66 
Dramatic  copyright.  Infringement  of,  669 
Election  by  beneticiariei<,  66 
Elementary  Education— Formation  of  School 

Board,  personation  of  voter  at  prelimin- 
ary meeting,  616 
Embezzlement,  wild  rabbits,  223 
Evidence— Deposition  of  witness  too  ill  to 

appear,  608 
Extradition— Trial  of  f|xtradited  criminals 

for  offences  not  namea  in  fs^aty,  880 
Foreign  Government— Cannot  be  sued  in 

England,  64 
Gaming— When  money  recoverable,  66 
Harbours,  etc.,  Clauses  Act— Damage  to 

pier,  act  of  Ood,  890 
Husband  and  Wife— Separation,  authority 

to  pledge  husband's  credit,  669 
Insurance  against  fire.  Contribution  to,  64 
Intoxicating  liquors— Licence,  600 
Jurisdiction,  Service  of  petition  out  of,  665 
Justice  of  the  Peace— Boiui  Jide  belief  of 

authority,  603 
Landlord  and  tenant,  64.  Ill,  223 
Land  tax,  Exemption  of  site  of  hospital 

from,  602 
Lease— Uncertainty,  666;  breach  of  cove- 
nant, 668 
Letters  of  credit.  Contract  created  by,  167 
Libel,  Responsibility  of  proprieton  of  news- 
papers for,  166 


Licence,  Keeping  a  dog  without,  fraction  of 

a  day,  888 
Licensmg  Acts,  64 
Lights  on  flabing-smack  not  attached  to 

nets,  228 
Marine  Insurance— Liability  of  underwriter, 

66 ;  policy,  666 
Marnage,  nullity  of,  664 
Mine— Right  to  work,  66 ;  liability  to  fence, 

224 ;  injuiY  by,  602 
Mines  Regulation — Owner's  responsibility 

for  breach  of  rules,  604 
Negligence  —  In   employment   of  railway 

company,  64;  liability  of  landlord  for, 

111 ;   of  telegraph   company,    166 ;  in 
pilotage,  224  ;  of  carrier,  389  ; 


evidence  of,  890 ;  injury  to  cattle  by,  601  ;, 
of  innkeeper,  660 

Parliament— Amendment  of  list  of  voters. 
168 

Putnership— Reputed  ownership,  566 ;  re- 
newal of  lease  oy  partner,  666 ;  breach  of 
covenant,  667 

Party  Wall— Common  law  rights.  Metro- 
politan Building  Act,  567 

Patent — Infringement  of.  111 ;  insufficient 
specification,  112 ;  prior  publication,  891 

Poor  Law— Derivative,  parentage,  604 ; 
settlement  of  illegitimate  pauper,  660 

Property— In  ice  in  unnavigablo  stream. 

Public  Health  Act — Paving,  etc.,  expenses, 
604 ;  dismissal  of  derk  to  local  board, 
666 

Railway  and  Canal  Traffic  Act— Liability  of 
company  for  damage,  387 

Railway  Company— Bye -law,  travelling 
without  ticket,  388;  undue  preference, 
892;  heiffhtofbridse,  672 

Revenue— mhabited  nouse  duty,  income 
tax.  166,  279 ;  succession  duty,  228 

Sailing  rules,  280 

Sale  of  Food  and  Drugs  Act,  600 

Shipping— General  average,  167 ;  jurisdic- 
tion of  Wreck  Commissioner,  8S9; 
charter-party,  eta,  600 ;  breach  of  con- 
tract of  delivery,  demurrage,  657  ;  non- 
delivery of  carso,  658 

Solicitor  and  Client- Property  in  letters, 
112 ;  bill  of  costA,  taxation,  660 

Statute,  Repeal  if  special,  on  general  words, 
666 

Stoppage  in  transitu,  112 

Trade-mark— Misrepresentation  of,  889 ; 
exclusive  use  of.  o02 

Trade  name  of  colliery,  502 

Vendor  and  Purchaser— Contract  by  letters, 
112 ;  condition,  890 ;  evidence  of  payments 
by  instalments,  508;  inaccurate  state- 
ment, 608 

Winding  up— Unlimited  company,  224 
voluntary  and  indidal,  555 ;  rent,  556 ; 
set-off  by  contnbutories,  672 

Will— Accidental  omission  in,  supplied, 
167 ;  error  in  names,  224 ;  ademption  of 
legacy.  888 
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